TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Doc 1ap - Tw do - Hanh phuc

Ban an s6: 176/2017/DS-PT
Ngay 10 thang 8 nam 2017
V/v “Tranh chép thira ké”

, ~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Véi thanh phan Hpi dong xét xir phiic thim gom cé:

Tham phan - Chu toa phién toa: Ong Ping Qubc Khoi
Céac Tham phan: Ong Huynh Cong Ly
Ba Huynh Thanh Duyén

- Thw ky phién toa: Ba Nguyén Thi Thiy -Thu ky Toa &n nhan dan cap cao
tai Thanh ph6é H6 Chi Minh.

- Pai di¢n Vién Kiém sdt nhin din cdp cao tai Thanh phé H6 Chi Minnh
tham gia phién tda: Ong Bui Minh Nghia - Kiém sat vién.

Ngay 10 thang 8 nam 2017, tai tru s& Toa an nhan dan cép cao tai thanh phd

H6 Chi Minh, m¢ phién toa cong khai xét xtr phiic tham vu an déan su thy 1y sd
153/2016/TLPT-DS ngay 15 thang 7 nam 2016 vé viéc “Tranh chdp thira ké”.

Do ban 4n dan sy so tham s6 428/2016/DS-ST ngay 06/5/2016 cia Toa én
nhan dan Thanh pho H6 Chi Minh c6 khang céo.

Theo Quyét dinh dua vu an ra xét xtr s6: 546/2016/QD-PT ngay 25/10/2016,
gifta cac duong su:

Nguyén don: Ong Nguyén Hiru B, sinh nam 1961.

Cu tra tai nha sd 117 PVT, phuong 2, quan 5, Thanh phd H6 Chi Minh (c6
mat).

Nguoi dai dién theo uy quyén cua nguyén don: Ong HO Van H, sinh nim:
1982 ( theo giday uy quyén dé ngay 05/8/2016) cb mat.

Bi don: BaNguyén Thi My D, sinh ndm 1959,

Cu trli tai 7890 Mayten Ave # 1055 Rancho Cucamonga CA 91730 Lanoriano
Place Altaloma CA 91701, USA (vang mat).

Ngueoi dai dién theo ity quyén ciia bi don gom:

+ B,él NLQ2, sinh ndm 1960. Cu tru tai nha s 5M PPL, Phuong 3, quan BT,
Thanh phé H6 Chi Minh (c6 mat).

+ Ba Nguyén Thi Ngoc B1, sinh nam 1989 (theo Van ban uy quyén ngay
07/02/2014 tai Cucamonga, USA); cu tra s6 117 PVT, Phuong 2, Quan 5, Thanh
phd Hd Chi Minh (¢ don xin xét xir vang mat dé ngay 10/8/2017).

Nguwoi c6 quyén lgi, nghia vu lién quan:



1. Ong NLQ1, sinh ndm 1957. Cu tru tai 8853 Southnest Seattle Wahsington,
98106 USA.

Nguoi dai di¢n theo uy quyén 6ng NLQ1 : Ba Nguyén Thi Diéu M, sinh nim
1984. Cu tr0 tai nha s6 5M PPL, Phuong 3, quan BT, Thanh pho Hb Chi Minh (Van
ban 1y quyén ky ngay 23/02/2014 tai Washington USA) c6 don xin xét xir vang.

2. Ba NLQ2 c6 noi cu tri trén (c6 mat).

3. B4 NLQ3 c¢6 noi cu tri trén (cé don xin xét xir ving mdt dé ngdy
10/8/2017).

4. Ba NLQA4, sinh nam 1987. C6 clng noi cu tra v6i nguyén don (ving mit);

5. Ba NLQ5, sinh nim 1968 (vang mat);

6. Ba NLQ6, sinh nim 1996 (ving mat);

7. Tré NLQ7, sinh nam 2009

Nguoi dai dién theo phdp ludt cua tré NLQ7: Ba NLQ5.

Ba NLQS5, ba NLQ6, tr¢ NLQ7 cung tru tai nha sd 13/8 THD, phuong 13,
quan 6, Thanh pho H6 Chi Minh (vang mat);

8. Ba NLQ8, sinh nim 1977(ving mit);

9. Tré NLQ9, sinh nim 2013 (ving mit);

Nguweoi dai dién theo phap ludt cua tré NLQO9:

Ba NLQS8 (ving mit);

Ba NLQ8, tré NLQ9 c6 cung noi cu tra voi nguyén don.

10. Phong cong chimg NLQ10. C6 try s¢ tai 94-96 NQ, phuong 7, quan 5,
Thanh ph6 H6 Chi Minh.

Nguoi dai dién theo y quyén: ong Nguyén Pinh S1- Phé truong phong (ving
mat);

Nguwoi khang cdao: Nguyén don — 6ng Nguyén Hiru B.

NOI DUNG VU AN:

- Nguyén don 6ng Nguyén Hizu B trinh bay:

Hai cu Nguyén Hiru T (sinh nam 1922 - chét nam 2012) va Nguyén Thi R
(sinh ndm 1930 - chét nam 2011) c6 04 ngudi con gom: NLQ1, Nguyén Thi My D,
Nguyén Hitu B, Nguyén Hiru N. Ong N chét nam 2009 (c6 vo tén NLQ5 va 2 ngudi
con tén NLQ6 va NLQ7).

Cin nha s6 117 PVT, phuong 2, quan 5, Thanh phé HS Chi Minh 1a tai san
chung cua hai cu Nguyén Hiru T, Nguyén Thi R.Trudc khi hai cu chét da c6 di ngon
bang miéng nhu sau: Nam 2010 cu Nguyén Thi R hira ting cho 6ng Nguyén Hitu B
Y can nha, con cy Nguyén Hiru T ndi cian nha s6 117 thudc quyén sd hiru chung ctia
cac anh, chi, em nén quyén ngang nhau.



_Tuy nhién, sau khi hai cu Nguyén Hitu T, Nguyén Thi R qua doi thi dng
Nguyen Hitu B méi biét can nha trén da c6 di chuc ting cho ba Nguyén Thi My D.
Ong Nguyén Hitu B nghi ngo td di chiic 14 gia tao.

Ong Nguyén Hitu B yéu cau Toa an xem lai tinh hop phép di chiic; Néu di
chic khong hop phap thi dé nghi huy di chiic chia di san thira ké theo phap luat. Néu
di chic hop phap thi dé nghi chia cho 6ng Nguyén Hiru B duoc hudng bang 2/3 cta
mot suét thira ké theo phép luat khong phu thudc vao di chic; vi 6ng Nguyén Hiru B
b1 bénh man tinh khong con kha nang lao dong.

Tai phién toa so thim 6ng Nguyén Hitu B rat lai mot phan yéu cau khoi kién
doi hay di chiic 6ng T, ba R cho ba D cin nha 117 PVT, chi yéu cau ba D phai chia
cho 6ng Nguyén Hiru B dugc hudng bang 2/3 ciia mot suét thira ké theo phap luat
khong phu thudc vao di chic.

- Bi don ba Nguyén Thi My D c6 ba NLQ3 lam dai dién trinh bay: Vé mbi
quan hé gia dinh, huyét thong nhu 6ng Nguyén Hitu B trinh bay 1a dung. Tuy nhién
dbi v6i can nha s6 117 PVT, phuong 2, quan 5, Thanh phé H6 Chi Minh 13 tai san
chung ciia hai cu Nguyén Hitu T, Nguyén Thi R. Tai sdn ndy truéc khi hai cu
Nguyén Hitu T, Nguyén Thi R chét c6 1ap di chuc lai cho ba Nguyén Thi My D vao
nam 2009, c6 cong ching ching thue ding theo phap luat quy dinh. Ba Nguyén Thi
My D khong ddng ¥ theo yéu cau khai kién ciia 6ng Nguyén Hiru B,

Ngoai ra, ba Nguyén Thi My D c6 phan t6 yéu cau ong Nguyén Hitu B phai
giao tra can nha sd 117 PVT, phuong 2, quan 5, Thanh phé H6 Chi Minh cho ba
Nguyén Thi My D, thi ba D s& hd tro cho dng Nguyén Hitu B cling vo, con dng B s6
tién 200 triéu dong dé tim chd ¢ khac.

- Nguoi co quyén loi va nghia vu lién quan:

Céc ong ba NLQ2, Nguyen Thi Ngoc B1, NLQ1, NLQ4 déu co ¥ kién théng
nhat véi trinh bay va yéu cau cta bi don.

Ba NLQ5 va ba NLQ5 giam ho cho tré NLQ7 trinh bay: Ba NLQ5 va 6ng
Nguyén Hiru N ¢6 2 ngudi con chung tén NLQ6, NLQ7. Ong Nguyén Hitu N chét
vao nim 2009. BA NLQ5 xéc dinh cin nha s6 117 PVT, phuong 2, quan 5, Thanh
phd HO Chi Minh 13 tai san chung ctia hai cu Nguyén Hitu T, Nguyén Thi R, trudc
khi chet hai cu o 1ap di chuc lai cho ba Nguyén Thi My D. Nay ba NLQ5 khong cé
yéu cau va khong co y kién gi vé viéc nguyén don khoi kién bi don, dé nghi Toa &n
giai quyét ding theo phap luat.

Ba NLQ6 trinh bay: Pong ¥ theo trinh bay cua ba NLQ5, khong co v kién gi
khac.

Ba NLQS8 va ba NLQ8 dai dién theo phap luat tré¢ NLQ9 trinh bay: Ba NLQ8
xéac dinh hién dang chung song voi nguyén don tai can nha trén; viéc nguyén don
tranh chap thira ké voi bi don khong lién quan gi d6i voi ba NLQ8. Nay ba NLQS dé
nghi Toa giai quyét vu an theo phap lut.

Phong cong chimg NLQ10 ¢ 6ng Nguyén Dinh S1 dai dién trinh bay: Phong
cong chimg NLQ10 cong chimg di chiic ciia 6ng Nguyén Hiru T va ba Nguyén Thj
R d¢é lai di san la can nha s 117 PVT, Phudng 2, Quan 5 Thanh phd H6 Chi Minh
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cho ba Nguyén Thi My D (sé cong ching 020678 1ap ngay 01/6/2009 tai Phong
cong chung NLQ10) dung theo trinh ty, thu tuc quy dinh ctia phap luat.

Tai bin dn din sw so tham s6 428/2016/DSST ngay 06/5/2016, Toa an nhan
dén thanh phé Hé Chi Minh di quyét dinh:

- Nha, dét tai s0 117 PVT, phuong 2, Quén 5, Thanh ph HO Chi Minh thuc
quyén s& hiru ciia ba Nguyén Thi My D.

- Binh chi mot phan yéu cau khoi kién cua 6ng Nguyén Hiru B khong yéu cau
huy di chuc cua 6ng Nguyen Hiru T va ba Nguyen Thi R cho ba Nguyen Thi My D
can nha s6 117 PVT, phuong 2, Quan 5, Thanh pho H6 Chi Minh.

- Khong chép nhan yéu‘cﬁu cua ong Nguyén Hiru B doi ba Nguyén Thi M¥ D
chia (thoi tién) cho 6ng so tién 807.590.333 dong tuong Ung voi 2/3 cua mot suat
thira k€ can nha s6 117 PVT, phuong 2, Quan 5, Thanh pho H6 Chi Minh.

- Chép nhan yéu cau phan t6 ctia ba Nguyén Thi My D c6 ba NLQ2 va ba
NLQ3 dai dién.

Budc ong Nguyén Hiru B va ba NLQS8 va tré NLQ9 (v, con dng B) phai giao
tra can nha s6 117 PVT, phudng 2, Quén 5, Thanh phé H6 Chi Minh cho ba Nguyén
Thi My D ¢ ba NLQ2 va ba NLQ3 dai dién nhén, trong thoi han ba thang ké tir
ngay ban an c6 hi¢u luc phap luat.

Ghi nhén sy ty nguyén cua ba Nguyén Thi My D c6 ba NLQ2 va ba NLQ3
dai dién dong y ho trg cho 6ng Nguyén Hiru B, ba NLQ8 va tré¢ NLQ9 so tién
200.000.000 dong (Hai trdm triéu dong) dé di tim cho & khac.

- An phi dan sy so tham: 6ng B chiu 36.425.279 dong, duoc khau trir vao sd
tién 1.500.000 dong ma 6ng B tam tng 4n phi theo bién lai thu s6 AG/2010/05115
ngay 22/4/2013 ctia Cuc Thi hanh &n dan sy Thanh phé H6 Chi Minh, 6ng B con
phai ndp 34.925.279 dong an phi.

Hoan lai cho ba D 200.000 dong tién tam tmg 4n phi (c6 ba NLQ2 nhén thay)
theo bién lai thu s6 AG/2010/09536 ngay 05/11/2015 cua Cuyc Thi hanh an dan su
Thanh ph H6 Chi Minh.

Ngoai ra ban an so thim con tuyén quyén khang cdo cta cac duong su.

- Ngay 17/5/2016, 6ng Nguyén Hitu B c6 don khang cdo ban 4n dan su so
tham s6 428/2016/DSST ngay 06/5/2016 ciia Toéa an nhan dan thanh phd H6 Chi
Minh véi ndi dung khong dong ¥ toa bo ban an so thdm, yéu cau cip phic thim giai
quyét lai vu an.

Tai phién toa phtic thém 6ng Nguyén Hiru B van giit nguyén yéu cau khang
cao. Nhiing nguoi tham gia to tung trong vu an khong tu thoa thuan dugc véi nhau,
van yéu cau Toa an giai quyét vu an theo phap luat.

Quan diém cua Kiém sat vién tai phién toa cho rf?mg ban an so tham xét xur 13
c¢6 can ctr phap luat. Ong Nguyén Hitu B khong cung cap dugc ching cir méi, nén
dé nghi bac khang cdo ctia 6ng Nguyén Hitu B, giit nguyén ban an so tham.

NHAN PINH CUA TOA AN:



Sau khi nghién civu toan bg cdc tai liéu, chimg cir ¢6 lwu trong ho so vu dn
doi chiéu véi két qua tranh ludn tai phién toa va y kién phdt biéu két lugn cia kiém
sat vién, Hoi dong xét xir xét nhdn thay:

[1] Can nha va dat tai s6 117 PVT, phuong 2, Quan 5, Thanh phd H6 Chi
Minh duogc cac bén duong su thira nhan c6 ngudn gbce 1a tai san chung hop phap cia
hai cu Nguyén Hitu T, Nguyén Thi R khi qua doi dé lai.

[2] Tai san trén, d3 dugc Uy ban nhan dan Thanh phé HO Chi Minh céap gidy
chtng nhan quyén s& hitu nha & va quyén sir dung dat vao ngay 20/3/2002 cho hai
cu Nguyén Hitu T, Nguyén Thi R diémg tén, nén hai cu dugc toan quyén dinh doat
dbi voi tai san nay.

[3] Trude khi qua doi, vao ngay 01/6/2009 tai Phong cong chung NLQ10; hai
cu Nguyén Hiru T, Nguyen Thi R da 1ap di chic cho ba Nguyén Thi M§ D duoc
huong toan bd quyén so hiru nha & va quyén sir dung dat cta cin nha s6 117 PVT,
phuong 2, Quan 5, Thanh phé H6 Chi Minh; day 13 sy t nguyén cta hai cu, di chlc
trén 1a hgp phap.

[4] Tuy nhién, 6ng Nguyén Hiru B khéng céo yéu cau ba Nguyén Thi My D
phai chia cho ong Nguyén Hiru B s tién 807.590.333 dong tuwong tng vai 2/3 cua
mot suét thira ké cua nguol duge huong thira ké theo phap luat khong phu thudc vao
di chic; vi 6ng Nguyén Hitu B bi bénh man tinh, khong con kha ning lao dong.

[5] Tai bién ban Giam dinh s6 1050/GDYK-KNLD ngdy 28/5/2015 cua Hoi
dong giam dinh Y khoa Thanh phd HO Chi Minh két luan vé kha nang lao dong cua
6ng Nguyén Hiru B thé hién: Tang huyet ap giai doan I; Hen phé quan hién tai 6n
dinh - Hoi chimg han ché mtrc d6 nhe; Mat 08 rang, hu 01 riang; Nha chu viém; dinh
ty t& ton thuong co thé 12 58%. Qua két qua giam dinh nay cho thay 6ng Nguyén
Hiru B van con kha nang lao dong, khong thudc truong hop bi mat stc lao dong
hoan toan, nén khong dugc huong di san theo quy dinh tai Diéu 669 Bo luat dan su
nam 2005 nhu 6ng Nguyén Hitu B yéu cau. Do d6 yéu cau khang cdo nay cta éng
Nguyén Hiru B khéng dugc chip nhan.

[6] Xét khang céo cua ong Nguyén Hitu B vé viéc budc ong cting vo con phai
giao tra can nha s6 117 PVT, phuong 2, Quan 5, Thanh phd H6 Chi Minh cho ba
Nguyén Thi My D. Hoi dong xét xir nhan thay: Ban an so thdm chap nhan yéu cau
phan t6 ctia bd Nguyén Thi My D dé tuyén xt “Nha, ddt cin nha sé 117 PVT,
phuwong 2, Quén 5, Thanh pho H6 Chi Minh thudc quyén sé hiru ciia ba Nguyén Thi
My D" la chua ding v6i quy dinh cua phap luat; Boi I, ba Nguyen Thi My D chua
c6 yéu cau Toa an xem xét giai quyét di chiic ciia hai cu Nguyén Hiru T, Nguyén Thi
R 1a hop phép va khi Toa an cong nhéan di chuc trén 1a hop phép thi méi ¢6 can ctr
xac dinh nha, dat cua cin nha s6 117 PVT, phudng 2, Quan 5, Thanh phd HO Chi
Minh thudc quyén s hitu cia ba Nguyén Thi My D.

[7] Mic khéc, ba Nguyén Thi M¥ D 1a nguoi Viét Nam dinh cu & nudc ngoai,
hién dang cu tru tai dia chi 7890 Mayten Ave # 1055 Rancho Cucamonga CA 91730
Lanoriano Place Altaloma CA 91701, USA. Theo dai dién uy quyen cua bi don xac

dinh ba Nguyen Thi My D di xuét canh tir nam 1997, khong biét ba Nguyen Thi My
D con mang qudc tich Viét Nam hay khong, thinh thoang ba D ¢ vé Viét Nam it
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ngay 10i di. Nhu vay Ttoa cap so tham chua diéu tra lam rd truong hop cia ba
Nguyén Thi My D c6 du diéu kién dé duoc so hitu nha ¢ Viét Nam theo quy dinh tai
cac Piéu 7,8,159 va 160 ludt nha ¢ nam 2014 hay khong, nhung ban an so tham lai
tuyén “Nha, ddt cin nha s6 117 PVT, phuong 2, Qudn 5, Thanh phé H6 Chi Minh
thue quyén sé hivu ciia ba Nguyén Thi My D va bujéc 6ng Nguyen Hiru B, ba NLQ8,
NLQ9 (vo, con éng B) phdi giao trd cdn nha trén cho ba Nguyén Thi My D” 1a chua
cO can cu.

[8] Do nhiing sai sot trén cua ban an so tham, cap phuc tham khong the khic
phuc, bd sung dugc; nén can hury 1 phan ban an so thim déi voi phan phan t6 cua bi
don. Giao hd so vu 4n cho Tda an nhan dan Thanh phd HS Chi Minh giai quyét lai
so tham theo thu tuc chung.

[9] Ong Nguyén Hiru B khong phai chiu 4n phi dan sy phuc tham;
Vicdc lé trén,
QUYET PINH:

Ap dung khoan 3 Diéu 308 B luat t6 tung dan sy nam 2015: Hay 1 phan ban
an dan sy so thim so 428/2016/DSST ngay 06/5/2016 cua Toa an nhén dén thanh
phd Hb Chi Minh vé phan chip nhan yéu cau phan té cua bi don ba Nguyén Thi My
D.

1/- Tuyén xu:

- Binh chi mot phénNyéu cau khoi kién cua 6ng Nguyén Hiru B khong yéu cau
huy di chuc cta dng Nguyen Hitu T, ba Nguyen Thi R cho ba Nguyén Thi My D cén
nha so 117 PVT, phuong 2, Quan 5, Thanh pho H6 Chi Minh.

- Khong chap nhan yéu cau cua éng Nguyén Hitu B doi ba Nguyén Thi My D
chia (thoi tién) cho 6ng so tién 807.590.333 dong twong ung voi 2/3 cua mot suat
thira k€ can nha so 117 PVT, phuong 2, Quan 5, Thanh pho Ho Chi Minh.

2/- Huy 1 phan ban 4n dan sy so thdm s6 428/2016/DSST ngay 06/5/2016 cua
Toa an nhan dan thanh pho H6 Chi Minh da tuyén doi vai:

- Nha, dat can nha s6 117 PVT, phuong 2, Quan 5, Thanh phé Ho Chi Minh
thudc quyén s& hiru cuia ba Nguyén Thi My D.

- Chip nhén yéu cau phan t6 cta ba Nguyén Thi My D ¢6 ba NLQ2 va ba
NLQS3 dai dién.

+ Budc 6ng’Nguyén Hiru B va ba NLQ8 va tré NLQ9 (vg, con 6ng B) phai
giao t{é can nha s6 117 PVT, Phuong 2, Quan 5, Thanh pho H6 Chi Minh cho ba
Nguyén Thi My D c6 ba NLQ2 va ba NLQ3dai dién nhan, trong thoi han ba thang
ké tir ngay ban an c6 hi¢u luc phap luat.

+ Ghi nhén sy ty nguyén cua ba I:Iguyén Thi My D c6 ba NLQ2 va ba NLQ3
dai dién dong y ho trg cho 6ng Nguyen Hiru B, ba NLQ8 va trée NLQ9 so tien
200.000.000 dong (Hai tram triéu dong) de di tim cho ¢ khac.

Chuyén ho so vu 4n cho Toa 4n nhan dan Thanh phé HO Chi Minh giai quyét
lai so tham theo thu tuc chung.



3/- Phan an phi:

- Budc 6ng Nguyén Hitu B phai chiju 36.425.279 dong tién an phi dan sy so
tham c6 gia ngach; nhung duoc khau trir vao sd tién 1.500.000 ddng 6ng Nguyén
Hiru B tam tng 4n phi theo bién lai thu s6 AG/2010/05115 ngay 22/4/2013 cua Cuc
Thi hanh an dan sy Thanh phé H6 Chi Minh. Ong Nguyén Hitu B con phai ndp tiép
s tién 1a 34.925.279 dong.

- Hoan tra cho ba Nguyén, Thi My D duoc nhan lai tién tam tng 4n phi
200.000 dong theo bién lai thu s6 AG/2010/09536 ngay 05/11/2015 cua Cuc Thi
hanh an dan sy Thanh pho H6 Chi Minh (ba NLQ2 duroc quyén nhan thay).

- Orlg Nguyén Hiu B khong phai chiu an phi dan sy phic tham, hoan lai cho
6ng Nguyen Hiru B 200.000 dong tién tam tmg an phi phuc thdm da nop theo bién
lai thu s6 02850 ngay 27/5/2016 ctia Cuc thi hanh an dan sy thanh pho HO Chi
Minh.

An xtr cong khai phtic thim dan sy c¢6 hiéu luc phap luét tir ngdy tuyén an.

Noi nhin: , TM. HQI PONG XET XU PHUC THAM
- Toa an nhan dan 101 cao; THAM PHAN - CHU TQA PHIEN TOA
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