TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Doc 1ap — Tw do — Hanh phiic

Ban 4n s6: 750/2017/LD-PT
Ngay: 21/8/2017

V/v Tranh chip vé don phuong
cham diit hop ddng lao dong.

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHi MINH

Thanh phan Hpi dong xét xir phiic tham gom co:

Thim phdn - Chii toa phién toa: Ong Nguyén Vin Xuan.

Cdc Tham phdn: Ba Phan Thi Lién.

Ba Phan Thj Ut.

Thu ky phién toa: Ba Lé Thi Thu Thuy.

Thu ky Tda an nhan dan Thanh phé HO6 Chi Minh.

BPai dién Vién kiém sdt nhdan dén Thanh phé Hé6 Chi Minh:

Ba Nguyén Thi En - Kiém sat vién tham gia phién toa.

Trong cac ngay 15 thang 8 nam 2017 va ngay 21 thang 8 ndm 2017 tai tru
s Toa an nhan dan Thanh phé H6 Chi Minh xét xir phuc tham coéng khai vu 4n
Lao dong thu 1y sb: 10/LDPT ngay 03 thang 02 nim 2016 vé “Tranh chap vé
don phuong cham dut hop ddng lao dong”.

Do ban 4n Lao dong so tham s 1328/2015/LDST ngay 23 thang 10 nim
2015 ctia Toa 4n nhan dan quan Binh Thanh, Thanh phd H6 Chi Minh bj Cong
ty TNHH Tu van C khang céo.

Theo Quyét dinh dua vu 4n ra xét xtr phiic thim sé 1568/QDXXPT-LD
ngdy 25 thang 7 nim 2017 ctia Toa an nhan dan Thanh phd H6 Chi Minh, gitta
cac duong su:

Nguyén don: Ong A. Sinh nim 1981.

Tra tai: s6 61 Khu phd 4, duong M, phudng N, quan P, Thanh phé H6 Chi Minh.

Ngueoi bio vé quyén va loi ich hop phdp ciia nguyén don:

Ong B 1a Luat su cia Cong ty Luat TNHH T thudc Poan Luat su Thanh
phé Hd Chi Minh.

Bi don: Cong ty TNHH Tuw vin C
Tru so: 213 duong G, phudng H, quan I, Thanh phd HO Chi Minh.
Nguoi dai dién theo phap luat: Ong D.
Ngueoi dai dién theo iy quyén: Ba E. Sinh nam 1970.
Dia chi: 37/14 B, t6 6, khu phd 4, duong P, phuong Q, Quan R, Thanh phé Ho
Chi Minh.
NOI DUNG VU AN:



Ong A 14 nhan vién ctia Cong ty TNHH Tu Van C (sau day goi tat 1a Cong
ty), lam viéc theo Hop dong lao dong s6 01/HDLD-INES ngay 01/6/2014, khong
xac dinh thoi han, mirc luong 13 15.000.000 ddng/thang, véi chirc vu 1a nhan vién
k¥ thuat, dia diém lam viéc tai 213 duong G, phuong H, quan I, Thanh phé Hb
Chi Minh.

Ngay 30/9/2014 Cong ty ra Quyét dinh vé viéc cho thoi viéc ong A, ké tir
ngay 30/9/2014, 1y do: Ong A lam anh huong dén loi ich kinh té cia Cong ty va
lam sai cac quy dinh cua Cong ty.

Theo don khoi kién va ban tw khai cua nguyén don ong A trinh bay nhw
sau:

Ong A lam viéc binh thuong tai Cong ty, thi ngay 30/9/2014 dugc 6ng K
14 Gidm dbc Cong ty moi 1én lam viéc cho rang ong A cé nhitng sai pham lam
anh huong dén loi ich kinh té ctia Cong ty va lam sai cac quy dinh cua Cong ty.
Pong thoi ciing ngay 6ng A ciing nhan duge Quyét dinh cho thdi viéc néu trén.

Nhan thidy Quyét dinh néu trén ctia Cong ty 1a khong c6 co s va hoan toan
trai voi quy dinh ctia phép luat lao dong, 1am anh huong dén loi ich hop phép cua
ong A. Nén ong A khoi kién Cong ty, yéu cau Cong ty:

- Phai thu hoi lai Quyét dinh cho théi viéc va nhan 6ng Binh tré lai lam
viéce.

- Boi thuong cho 6ng A céc khoan sau:

+ Tra tién luong trong thoi gian khong duoc 1am viéc, tam tinh tir thang
10/2014 dén thang 01/2015 1a: 15.000.000 dong x 04 thang = 60.000.000 dong.

+ Boi thuong 02 thang tién luong do chim dut hop dong lao dong trai phap
ludt: 15.000.000 dong x 02 thang = 30.000.000 dong.

+ Boi thudng do vi pham thodi han bao trude 13 01 thang rudi tién luong 1a:
15.000.000 triéu x 1,5 thang = 22.500.000 ddng.

Tong cong cac khoan 13 112.200.000 dong.

- Ngoai ra 6ng A yéu cau Cong ty phai hoan tat cac khoan BHXH, BHYT
trong thoi gian 6ng A khong lam viée tai Cong ty.

Bi don Céng ty TNHH Tw vin C c6 ngwoi dai di¢n 6ng D trinh bay:

Ong Pham Thanh Binh trong thoi gian lam viéc tai Cong ty TNHH Tu véan
C da c6 nhirng sai pham nhu sau:

- Ong A da vi pham noi quy Cong ty vé gio gidc lao dong nhu: Di tré, vé
sOm, ra ngoai trong gid 1am viéc ma khong thong bao cho nhan vién cham cong.



- Ong A di mua vat tu tai nhiing noi ban khong c6 héa don chung tir, sau
d6 ong A hop thirc héa bang viéc di xin hoa don tai mot Cong ty khdc mang vé
Jam dé nghi thanh toan véi Cong ty.

- Ong A c¢6 lién hé véi Cong ty TNHH KT va TM L dé mua vit Bmtek 15-
15x20 véi gia xuat hoa don 1a 770 dong/cai, nhung khi Cong ty kiém tra gia lai thi
dugce Cong ty L bao gid 1a 530 dong/cai.

Nhitng sai pham trén ctia 6ng A déu c6 chimg cr chimg minh. V& gio giac
lao dong thi c6 bang cham coéng hang tudn. V& su khong trung thuc cta ong A
trong khi mua vat tu thi Cong ty da c6 budi lam viéc voi 6ng A ngay 30/9/2014
(c6 lap Bién ban hop Cong ty) tai budi lam viéc nay ong A co giai trinh vé sai
pham ciia minh nhu sau: Ong A mua hang tai noi khong c6 hoa don nén 6ng A
xin lai hoa don tai mot Cong ty khac dé hop thirc héa ching tir thanh toan vai
Cong ty, vé viéc mua hang tai Cong ty L thi ong A giai trinh do bén ban ké hoa
don nhu vay xem nhu khoan hoa hdng cho ong A.

Vi nhiing 1y do trén Cong ty budc thdi viéc ong A ngay lap tuec.

Viéc Cong ty budc thdi viec ong A 1a c6 co s&, khong phai 1a don phuong
chdm dit hop dong lao dong trai phap luat, nén Cong ty khong dong ¥ véi yéu
cau khoi kién ciia 6ng A, khong dong y thu hdi quyét dinh, khong nhan ong A vio
lam viéc va khong dong y boi thuong, khong chip nhan dong cac khoan BHXH,
BHYT cho ong A.

Tai phién toa so thdm:

Nguyén don ong A van giit nguyén 10i trinh bay ciia minh, yéu cau cy thé
nhu sau:

- Cong ty phai thu hoi lai quyét dinh cho thdi viéc trai phap luat va nhan
ong A tro lai lam viéc. Néu Cong ty khong muon nhan lai ong thi 6ng cling dong

¥, nhung Cong ty phai bdi thuong cho ong 02 thang tién lwong dé cham dut hop
dong lao dong, cu thé: 15.000.000 dong x 02 thang = 30.000.000 ddng.

- Tra tién luong trong nhimg ngay ong A khong dugc lam viée, tinh tur
thang 10/2014 dén ngay 21/10/2015 la 12 thang 21 ngay, cu thé: 15.000.000
dong x 12 thang 21 ngay = 193.125.000 dong.

Béi?thu:c‘mg 02 thang tién luong do chim dut hop. dong lao dong trai phap
luat, cu thé: 15.000.000 dong x 02 thang = 30.000.000 dong.

Boi thuong do vi pham thoi han bao trude 45 ngay (01 thang rudi), cu thé:
15.000.000 dong x 1,5 thang = 22.500.000 dong.

Tong cong cac khoan 1a: 284.775.000 dong.

Yéu cau Cong ty hoan tat cac khoan BHXH, BHYT trong thoi gian ong A
khong dugc lam viéc hoan tra lai cho 6ng A s6 tién la 39.100.000 dong.



Tuy nhién cling tai phién toa, 6ng A rut lai yéu cau khoi kién vé viéc yéu
cau Cong ty phai hoan tat cdc khoan BHXH, BHYT trong thoi gian ong khong
duoc lam viéc.

Nguoi bao vé quyén va loi ich hop phap ctia 6ng A - Luat su éng B va
Luat su 6ng Q phat biéu quan di€ém nhu sau:

Hop ddng lao dong dugc ky két gitta nguyén don 6ng A va Cong ty 1a hop
d6ng lao dong khong xac dinh thdi han. Do dé, cin ctr vao diém a Khoan 2 Diéu
38 Bo Luat lao dong thi phia Cong ty mudn chim dut hop dong lao dong phai
bao trude cho dng A it nhit 13 45 ngay. Ong A khong duoc Cong ty bao trude 1a
s& cham dirt hop ddng lao dong.

Ngay 30/9/2014 Cong ty c6 mo1 o6ng A lén lam viéc va cung ngay da ra
Quyét dinh cho théi viéc 6ng A, nhu vay Cong ty ra Quyét dinh cho thdi viée
6ng A ma chua lam day du trinh ty, tha tuc xtr 1y ky luat lao dong d6i voi nguoi
lao dong, 1a vi pham Piéu 41, Diéu 125, Diéu 126 ctia Bo luat lao dong.

Vé ndi dung Quyét dinh cho thoi viéc c¢6 02 1y do, phia nguyén don khong
dong ¥, vi ong A khong c6 lam gi sai anh huong dén loi ich ciia Cong ty, 6ng A
cling khong lam sai cac quy dinh cia Cong ty, Cong ty khong chirng minh dugc
16i cua nguoi lao dong, chua c6 cac bién ban ghi nhan sai pham. Nhu vay 1y do
cho thoi viéc 1a khong c6 co so.

Do do, dé nghi Ho1 déng xét xur chép nhan toan b yéu cau khéi kién cua
ong A.

Bi don Cong ty TNHH Tu Van C c6 ngudi dai dién Ong D, van giir
nguyén ¥ kién:

Cong ty trinh bay do Cong ty khong c6 nhiéu nhan vién nén khong cé
Cong doan, khi cho ong A thoi viée thi khong c6 thu tuc xtr Iy ky luat lao dong,
tuy nhién ngay 30/9/2014 Cong ty di t6 chic cudc hop véi ong A vé nhitng sai
pham ctia 6ng A, nhung 6ng A khong ky tén, khong hop tac. Vé 1y do ma Cong
ty ra Quyét dinh cho thdi viéc 6ng A, thi Cong ty c6 bang chim cong va cac hoa
don chung tr chirng minh s khong trung thuc cua ong A. Do do, tai phién toa
Cong ty khiang dinh Cong ty ra Quyét dinh cho thdi viéc ong A la ding, nén
khong dong ¥y véi toan bd yéu cau khéi kién cta nguyén don, khong dong y
nhan Ong A tr¢ lai lam viéc.

Nguodi bao ve quyen va loi ich hop phap cua Coéng ty TNHH Tu van C co
Luat su ong O phat biéu quan diém nhu sau:

Cong ty di ban hanh Quyét dinh cho thoi viéc ong A dua trén nhirng vi
pham cua 6ng A nhu sau:

- Ong A d3 vi pham ndi quy Céng ty vé gio gidc lao dong nhu: Pi tré, vé
som, nghi khong xin phép, co ghi nhan qua bang chim cong, 6ng A da vi pham
diéu 07 clia noi quy Cong ty.



- Ong A d3 ké khai hoa don gia: Ong A 13 nhan vién k¥ thuat, duoc giao
mua vat tu tai nhitng noi ban khong c6 hoa don chung tir. Sau do, 6ng Binh hop
thirc hoa bang viéc di xin hoa don tai mot Cong ty khac mang vé 1am dé& nghi
thanh toan vo1 Cong ty. Viéc nay 6ng A da thura nhan.

- Ong A nang gia vat tu: Lién hé v6i Cong ty TNHH KT va TM L dé mua
vit Bmtek 15-15x20 v6i gia xuat hoa don 1a 770 dong/cai, nhung khi Cong ty
kiém tra gia lai thi dugc Cong ty L bao gia 1a 530 dong, v6i sd lwong 4500 cai.
Viéc nay 6ng A xac nhan lam vay dé huong hoa hong.

- Ngoai ra ong A da viét gidy dé xuat tam g tién, nhung khong tra lai cho
Cong ty.

Nhiing vi pham cua 6ng A néu trén la vi pham nd1 quy Cong ty va anh
huong dén loi ich ciia Cong ty. Do d6, Cong ty bat budc phai cho ong A thdi viéc.

Vé tha tyc xtr Iy ky luat, ngay 30/9/2014 Cong ty di moi ong A 1én lam
viéc vé nhirng sai pham. Nhung tai cudc hop ndy, 6ng A di tu ¥ bo vé va ham doa
nhan vién Cong ty. Vai ngy sau khong thiy ong A 1én lam viéc nén Cong ty da
ra Quyét dinh cho thoi viéc ong A.

Do’d('), dé nghi Héi déng xét xur &p dung Piéu 126 cta B luat lao dong,
khong chap nhan yéu cau cua nguyén don.

Tai ban 4n Lao dong so thdm s6 1328/2015/LD-ST, ngay 23/10/2015 cia
Toa an nhan dan quan Binh Thanh, Thanh pho H6 Chi Minh da quyét dinh:

- Ap ‘dung diém a Kho‘én 1 Diél,} 31; diém c thén 1 Dié}l 33; diém a
thén 1 Diég 35; Khoan 1 biéu ‘131; diém b Khoan 3 biéu 159; diém ¢ Khoan 1
Diéu 192; Diéu 193; Khoan 1 Diéu 245 cua B0 luat t6 tung dan su;

- Ap dung Khoin 10 Diéu 36; Dicu 38; Dicu 41; Khoan 1, 3, 5 Dicu 42;
Diéu 123, Khoan 2 Di¢u 202 cua B luat lao dong nam 2012;

- Ap dung Piéu 26 Luat Thi hanh 4n dan sy nim 2008; diém b Khodn 1
Diéu 3, Khoan 2 Diéu 27 Phap Iénh an phi, 1€ phi Toa én;

Xu: Hop dong lao dong s6 01/HDLD-INES ngay 01/6/2014 gitta Cong ty
TNHH MTV C va 6ng A cham dut.

1. Chap nhan yéu cau ctia nguyén don 6ng A:

. Budc Cong ty TNHH Tu van C c¢6 trach nhi¢m thanh toan cho ong A 5O
tién 273.000.000 d (hai tram bay muoi ba tri¢u dong). (Bao gom: Tién luong
trong nhing ngay khong duoc lam viée, tinh tir thang 10/2014 dén ngay
21/10/2015 la 190.500.000 dong, 02 thang tién luvong do cham dat hop dong lao
dong trai phap luat la 30.000.000 dong, vi pham thoi han bao trudc la
22.500.000 dong, 02 thang tién lwong dé cham dut hop dong lao dong la
30.000.000 dong).

Vi¢c thanh toan thyc hién ngay sau khi ban an c¢6 hi¢u luc phap luat.



Ké tir ngay ong A c6 don yéu cau thi hanh 4n, neu Cong ty TNHH Tu Van
C chua thi hanh s6 tién néu trén thi Cong ty TNHH Tu van C con phai tra 14i suat
theo muc 14i suat co ban do Ngan hang Nha nudc cong bd tuong ung véi thoi
gian cham tra tai thoi diém thanh toan .

2. Dinh chi yéu cau khoi kién cua nguyén don vé viéc yéu cau Cong ty
TNHH Tu van C phai hoan tat cac khoan BHXH, BHYT trong thoi gian ong A
khong lam viéc.

3. An phi lao dong so tham 1a 8.190.000 dong, Cong ty TNHH Tu van C
phai chiu.

Ngoai ra 4n so thim con tuyén bién phap ché tai doi v6i nguoi thi hanh an
va quyén khang cao cho cac bén duong su.

Trong thot han luat dinh, ngay 02/11/2015 dai dién Cong ty TNHH Tu van
C khang cdo toan bg ban an so thAim véi ndi dung: An so thim xir khong dung

phap luat, gdy thiét hai quyén lgi cho Cong ty. Pé nghi xtr chip nhan yéu cau
khang cdo cua bi don, bac toan bg yéu cau khoi kién cua nguyén don.

Tai phién toa phiic thdm:

Pai dién Cong ty van gilr nguyén yéu cau khang cdo va dé nghi Toa an
cap phuc tham xet xur lai, chap nhan yéu cau khang cao cua bi don, sira an so
thim bac yéu cau khoi kién ctia nguyén don, nham bao vé quyén loi cho bi don.

Dai dién nguyén don dé nghi xr stra an so thAm, tinh s tién bdi thuong
dén ngay xét xir phuc thim. Phia nguyén don dé nghi Toa 4n tinh sd tién bdi
thudng tir thang 10/2014 dén 15/8/2017 1a 34 thang 14 ngay x 15 triéu =
518.750.000 dong. Bac yéu cau khang cdo cta bi don.

Tai phién toa phuc tham Pai dién Vién kiém sat nhan dan Thanh phé Hb
Chi Minh phat biéu:

Vé thu tyc t6 tung: Hoi ddng xét xir di tudn thu day du cac quy dinh cua
B6 luat tb tung dan sy.

Vé ndi dung: Dé nghi xtr giit nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Vé hinh thirc: Xét don khang cao cua dai dién Cong ty TNHH Tu van C
nam trong thot han ludt dinh, va Cong ty da ndp du tién tam tng an phi phuc
tham nén chap nhan khang cdo hgp 1€ va dugc dua ra xét xir theo trinh ty phuc
tham.

Vé ndi dung: Cian cir Hop dong lao dong sé 01/HDLD-INES ngiy
01/6/2014 giita Cong ty TNHH Tu Vén International Energy Solution va 6ng A,
¢6 co s& xac dinh: Ong A 1a nhan vién ciia Cong ty TNHH Tu vin C, Hop dong
lao dong da dugc ky két giira hai bén 1a hop déng khong xac dinh thoi han, muc
lwong 13 15.000.000 ddng/thang, véi chirc vu 1a nhan vién ky thuat, dia diém 1am
viéc tai 213 duong G, phuong H, quan I, Thanh phé Ho Chi Minh.



Can ctr theo Quyét dinh ngay 30/9/2014 ctia Cong ty TNHH Tu van C vé
viéc cho thoi viéc ddi véi ong A, thi Cong ty di ra quyét dinh cho thoi viée d6i
vGi dng A tir ngay 30/9/2014 véi Iy do 6ng A 1am anh hudng dén loi ich kinh té
cua Cong ty va lam sai cac quy dinh cua Cong ty.

Phia Cong ty trinh bay rang ong A c6 nhiing sai pham vi pham ndi quy
Cong ty va khong trung thuc, nén viéc ban hanh Quyét dinh cho thdi viéc 6ng A
1a dung, do d6 dé nghi khong chip nhan yéu cau khoi kién cta nguyén don.

Cong ty cho rang 6ng A c¢6 nhitng sai pham, vi pham ndi quy Cong ty va
khong trung thuc nén ban hanh quyét dinh cho thoi viéc ong A 1a dung, nhung
Cong ty khong cung cip chung tir, tai liéu vé thu tuc xur 1y ky ludt lao dong ddi véi
ong A. Tuy Cong ty c6 Bién ban hop ngay 30/9/2014, nhung bién ban nay khong
c¢6 du thanh phan hop xur 1y ky luat lao dong, cling nhur khong tuan tha dung trinh
tu thi tuc nhu quy dinh tai Didu 123 ctia Bo luat lao dong, nhu vay Cong ty khong
chimg minh dugc viéc da tién hanh thu tyc xir 1y ky ludt lao dong ddi voi ngudi
lao dong.

Bén canh d6, Cong ty cho ring 6ng A c6 sai pham vé gio gidc lao dong,
nhung Cong ty khong lap bién ban, 1a vi pham quy dinh tai diém a Khoan 1 Diéu
123 B¢ luat lao dong 2012.

Toa 4n cdp so thim cho rang phia bi don da ra quyét dinh cho thoi viée
ngudi lao dong khong phu hop voi Pidu 38 cua Bo luat lao dong, khong lam thu
tuc xtr Iy ky luat lao dong 1a vi pham Diéu 123 ciia B luat lao dong, theo quy
dinh tai Diéu 41 cua Bo luat lao dong thi viéc don phuong cham dit hop déng lao
dong nay la trai phap luat, 1a c6 can cu.

Toa an cdp so tham di cin cr vao cac quy dinh tai Khoan 1, 3 va 5 Diéu
42, diém a Khoan 2 Piéu 38 cua Bo lut lao dong 2012, nén chap nhén, budc
Cong ty c6 trach nhiém phai boi thuong cho 6ng A cac khoan: Tra tién luong
trong nhitng ngay ong A khong dugc lam viée, tinh tir thang 10/2014 dén ngay
21/10/2015 1a 12 thang 21 ngay; Boi thuong 02 thang tién luwong do cham dut
hop ddng lao dong trai phap luat; Boi thudng do vi pham thoi han bao trudc;
Boi thuong 02 thang tién lwong dé chdm dit hop dong lao dong 13 c6 can cir va
dung cac quy dinh cta phap luat. Do d6, yéu cau khang céo cta bi don 1a khong
c6 co s va khong duge chip nhan.

Phia nguyén don dé nghi Toa 4n tinh sé tién boi thudng tir thang 10/2014
dén 15/8/2017 1a 34 thang 14 ngay x 15 triéu = 518.750.000 dong. Hoi dong xét
xir xét thdy, tai phién toa so thim nguyén don chi tinh sé tién boi thuong dén
ngdy xét xir so tham, Toa an cdp so tham chi tinh sb tién bdi thuong dén ngay
xét xir so tham, dwong su khong khang cdo, Vién kiém sat khong khang nghi,



nén Toda an cdp phuc tham khong c6 cin cit ¢ xem xét dén quyén loi cua
nguyén don, do viy yéu cau nay cua nguyén don khong duoc chap nhan.

Vi céc I€ trén;
Ap dung cac Khoan 1 Diéu 308, Piéu 313 B6 luat té tung dan sy 2015.
QUYET DINH:

- Ap dung diém a Khoan 1 Diéu 31; diém ¢ Khoan 1 Dicu 33; dicm a
Khoa:m 1 Biéu 35; Khoan 1 biéu 1§1; diém b Khoan 3’Diéu 159; diém ¢ Khoan
1 Bicu 192; Diéu 193; Khoan 1 Bi€u 245 cua B0 luat to tung dan su ndm 2004;

- Ap dung Diéu 37; Khoan 4 Diéu 38; Piéu 308; Piéu 313 Bo luit tb tung
nam 2015;

- Ap dung Khoin 10 Diéu 36; Dicu 38; Dieu 41; Khoan 1, 3, 5 Diéu 42;
Diéu 123, Khoan 2 Bi¢u 202 cia B luat lao dong nam 2012;

- Ap dung Diéu 26 Lut Thi hanh 4n dan sy ndm 2008; diém b Khoan 1
Diéu 3; Khoan 2 Diéu 27 Phéap Iénh an phi, 1€ phi Toa én;

Xur:

Khéng chip nhan yéu cau khang cdo ciia bi don, giir nguyén cac quyét
dinh cia ban an so tham.

C6 diéu chinh bd sung mdt sd yéu cau sau: Hop doéng lao dong ’sé
01/HDLD-INES ngay 01/6/2014 gitta Cong ty TNHH Tu van C va 6ng A cham
dut.

Chap nhan yéu ciu cua nguyén don ong A. Huy bo Quyét dinh ngay
30/9/2014 ctia Cong ty TNHH Tu van vé viée cho thoi viéc ddi v6i ong A.

. Budc Cong ty TNHH Tu van C c6 trach nhi¢m thanh toan cho 6ng A 5O
tién 273.000.000 @ (hai trdm bay muoi ba tri¢u dong).

(Bao g(‘Sm:’ Tién luong trong nhiing ngay khong dugc lam vigc, tinh tu
thang 10/2014 dén ngay 21/10/2015 1a: 190.500.000 dong, 02 thang tién luong
do cham dut hop dong lao dong trai phap luat 1a 30.000.000 dong, vi pham thoi
han bao trudce la 22.500.000 dong, 02 thang tién lwong dé cham dut hop dong lao
dong 1a 30.000.000 dong).

Vi¢c thanh toan thuc hién ngay sau khi ban an c¢6 hi¢u luc phép luat.

Ké tu ngay 6ng A co don yéu cau thi hanh an, néu Cong ty TNHH C chua
thi hanh so tién néu trén thi Cong ty TNHH Tu van Ccon phai tra 13i sudt theo

murc 13i suat co ban do Ngan hang Nha nudc cong bd tuong tung voi thoi gian
cham tra tai tho1 di€ém thanh toan.

2. Pinh chi yéu cau khéi kién ciia nguyén don vé viéc yéu cau Cong ty
TNHH Tu van C phai hoan tat cac khoan BHXH, BHYT trong thoi gian ong A
khong lam viéc.



3.‘ An phi lao dong so thén}: 8.190.000 d (tdm triéu mdt tram chin chuc
nghin dong), Cong ty TNHH Tu van C phai chiu.

An phi lao dong phic tham: Cong ty TNHH Tu van C phai chiu 1a 200.000
d (hai trdm nghm dong), duoc trir s6 tién tam ng an phi phac thim Cong ty
TNHH Tu Véan C da ndp 14 200.000 & (hai trim nghin dong) theo bién lai thu tién
tam Ung 4n phi s6 0002638 ngay 13/11/2015 tai Chi Cuc thi hanh 4n Dan sy
quan Binh Thanh 14 xong an phi phiic tham.

4. Trudong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2
Luat Thi hanh an dan sy, nguoi dugc thi hanh an,ngudi phai thi hanh an dan sy
¢ quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh
an hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, Diéu 7 va Diéu 9
Luat Thi hanh an dan sy; thoi hi¢u thi hanh an dugce thuc hién theo quy dinh tai
Diéu 30 Luat Thi hanh 4n dan su.

An xtr phuc thim c6 hiéu lyc thi hanh ngay sau khi tuyén an.

Noi nhén: TM. HOI PONG XET XU PHUC THAM
- Toa an nhan dan Téi cao (1); THAM PHAN - CHU TOA PHIEN TOA
- Toa 4n nhéan dan cip cao tai TP.HCM (1);
- Vién kiém sat nhan dan TP.HCM (2);
- Cuc THA Déan sy TP.HCM (1);
- Toa an nhan dan quan Binh Thanh (2);
- Chi cyc THA Dén sy quan Binh Thanh (1);
- Cac duong su (7);
- Luu (10).
Tong cong: 25.
Nguyén Van Xuan



TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Déc 1dp — Tu do — Hanh phiic

BIEN BAN NGHI AN

~ Hom nay hoi 09 gid, ngay 21/8/2017 tai tru s& Toa an nhan dan Thanh
pho H6 Chi Minh.

V6i thanh phan Hoi dong xet xu phiic tham gom co:

Tham phan - Chu toa phién toa: Ong Nguyén Van Xuan.

Cac Tham phan: Ba Phan Thi Ut.

Ba Phan Thi Lién.

D3 tién hanh nghi an vu an Lao dong phuc thim thu 1y sé 10/LDPT ngay
03 thang 02 nam 2016 vé: “Tranh chap vé don phuong cham dut hop dong lao
dong”.

Do ban 4n Lao dong so tham s 1328/2015/LDST ngay 23 thang 10 nim
2015 cua Toa é}n nhan dan quan Binh Thanh, Thanh pho H6 Chi Minh bi Cong
ty TNHH Tu van Interrnational Energy Solution khang céo.

Theo Quyét dinh dua vu 4n ra xét xtr phiic thim sé 1568/QDXXPT-LD
ngay 25 thang 7 ndm 2017 cta Toa 4n nhan dan Thanh ph6é H6 Chi Minh, gitra
cac duong su:

Nguyén don: Ong Pham Thanh Binh. Sinh nim 1981.

Tra tai: s6 61 Khu phd 4, duong S6 5, phuong Tam Phu, quan Thu Pic, Thanh
phé Hd Chi Minh.

Ngueoi bao vé quyén va loi ich hop phdp ciia nguyén don:

Ong Nguyén Thanh Thanh 1 Luét su cia Cong ty Luat TNHH Thanh va
Cong su thuoc Poan Luat su Thanh phdé HS Chi Minh.

Bi don: Cong ty TNHH Tu vén International Energy Solution.
Tru so: 213 Nguyén Xi, phuong 13, quan Binh Thanh, Thanh phé H6 Chi Minh.
Nguoi dai dién theo phap luat: Ong Huynh Cong Thanh.
Ngueoi dai dién theo iy quyén: Ba Lé Thi Thanh Thiy. Sinh nim 1970.
Dia chi: 37/14 B, tb 6, khu phé 4, duong S6 2, phuong Tang Nhon Pha B, Quén
9, Thanh phé H6 Chi Minh.

Can clr vao tai liéu, chimg ctr d3 dugce xem xét tai phién toa, két qua tranh
trung tai phién toa, cac quy dinh cua phap luat.

HOQI PONG XET XU THAO LUAN, BIEU QUYET,
QUYET PINH CAC VAN PE CUA VU AN NHU SAU:
Ap dung cac Khoan 1 Diéu 308, Piéu 313 B6 luat té tung dan sy 2015.
QUYET DINH:
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- Ap dung diém a Khoan 1 Diéu 31; diém ¢ Khoan 1 Dicu 33; dicm a
Khoa:m 1 Diéu 35; Khoan 1 biéu 1§1; diém b Khoan 3,Diéu 159; diém ¢ Khoan
1 Bicu 192; Diéu 193; Khoan 1 Bi€u 245 cua Bo luat to tung dan sy ndm 2004;

- Ap dung Diéu 37; Khoan 4 Diéu 38; Piéu 308; Piéu 313 Bo luit tb tung
2015;

- Ap dung Khoin 10 Biéu 36; Dicu 38; Dicu 41; Khoan 1, 3, 5 Diéu 42;
Diéu 123, Khoan 2 Di€u 202 cua B luat lao dong nam 2012;

- Ap dung Diéu 26 Luat Thi hanh 4n dan sy ndm 2008; diém b Khoan 1
Diéu 3; Khoan 2 Di€éu 27 Phap 1énh an phi, 1€ phi Toa én;

Xur:
Khong chiap nhan yéu cau khang cdo cua bi don, gilt nguyén cac quyét
dinh cua ban an so tham.

C6 diéu chinh bd sung mdt sd yéu cau sau: Hop dér}g lao dong sb
01/HDLD-INES ngay 01/6/2014 gitta Cong ty TNHH Tu van International
Energy Solution va 6ng Pham Thanh Binh cham dut.

1. Chép nhan yéu cdu cia nguyén don ong Pham Thanh Binh. Huy bo
Quyét dinh ngay 30/9/2014 ctia Cong ty TNHH Tu van International Energy
Solution vé viéc cho thoi viéc dbi véi 6ng Pham Thanh Binh.

Budc Cong ty TNHH Tu vén International Energy Solution ¢6 trach nhiém
thanh toan cho ong Pham Thanh Binh s tién 273.000.000 d (hai trim bay muoi
ba triéu dong).

(Bao gom: Tién luong trong nhiing ngay khoéng dugc lam viéc, tinh tir
thang 10/2014 dén ngay 21/10/2015 1a: 190.500.000 dong, 02 thang tién luong
do chdm dut hop ddong lao dong trai phap luat 1a 30.000.000 dong, vi pham thoi
han béao trude 14 22.500.000 dong, 02 thang tién lwong dé chdm dat hop dong lao
dong 1a 30.000.000 ddng).

Viéc thanh toan thuc hi€én ngay sau khi ban an c6 hi€u luc phap luat.

Ké tir ngay 6ng Pham Thanh Binh ¢6 don yéu cau thi hanh an, néu Cong ty
TNHH Tu van International Energy Solution chwa thi hanh sO tién néu trén thi
Cong ty TNHH Tu van International Energy Solution con phai tra 14i suat theo
murc 13i suat co ban do Ngan hang Nha nudc cong bd tuong ung voi thoi gian
cham tra tai thoi diém thanh toan .

2. Pinh chi yéu cau khéi kién ciia nguyén don vé viéc yéu cau Cong ty
TNHH Tu van International Energy Solution phdi hoan tat cdc khoan BHXH,
BHYT trong thoi gian 6ng Pham Thanh Binh khong lam viée.

3.‘ An phi lao dong so thén}: 8.190.000 d (tdm triéu mot tram chin chuc
nghin dong), Cong ty TNHH Tu van International Energy Solution phai chiu.

An phi lao dong phuc tham: Cong ty TNHH Tu van International Energy
Solution phai chiu 1a 200.000 @ (hai tram nghin dong), dugc trir sO ti€n tam ng
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an phi phtic thim Cong ty TNHH Tu Van International Energy Solution d& nop
1a 200.000 & (hai trim nghin dong) theo bién lai thu tién tam Gng an phi s6
0002638 ngay 13/11/2015 tai Chi Cyc thi hanh 4n Dan su quan Binh Thanh la
xong an phi phiic tham.

4. Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2
Luat Thi hanh 4n dan sy, nguoi dugce thi hanh 4n,ngudi phai thi hanh an dan su
¢ quyén thoa thuan thi hanh 4n, quyén yéu ciu thi hanh &n, tw nguyén thi hanh
an hoac bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, Diéu 7 va Diéu 9
Luat Thi hanh 4n dan sy; thoi hi€u thi hanh an dugce thyc hién theo quy dinh tai
Diéu 30 Luat Thi hanh 4n dan sy.

An xtr phuc thim c6 hiéu lyc thi hanh ngay sau khi tuyén 4n.

Nghi an két thuc hdi 9 gid 30 phut cung ngay. Biéu quyét 3/3 =100%.
Bién ban da dugc doc lai cho tat ca cac thanh vién Hoi dong xét xtr cling
nghe va ky tén dudi day.
HOI PONG XET XU PHUC THAM

CAC THAM PHAN THAM PHAN- CHU TQA PHIEN
TOA

Phan Thij Lién Phan Thi Ut Nguyén Vin Xuin
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