TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
TINH BINH THUAN Doc 1ap - Tw do - Hanh phiic

Ban 4n s6: 20/2017/HNGD-PT
Ngay 31-8-2017
V/v tranh chap vé chia tai san chung
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, _ NHAN DANH )
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH THUAN

- Thanh phéin Hpi dong xét xir phiic thdm géom co:

Thdm phan - Chii toa phién toa:  Ba Tran Thi Anh Tuyét

Cdc Tham phan: Ba Lé Thi Thanh Thai

Ba Hb Thi Hong

- Thu ky phién toa: Ong DS Hoang Huy 1a Thu ky Toa 4n nhan dan tinh
Binh Thuan

- Dai di¢n Vién Kiém sat nhén dan tinh Binh Thudn tham gia phién toa:
Ba Pham Thi Thanh Thuy - Kiém sat vién.

Ngay 31 thang 8 nam 2017 tai tru so Toa an nhan dan tinh Binh Thuan
xet xir phuc tham cong khai vy an thu ly s6: 13/2017/TLPT-HNGD ngay 16
thang 6 nam 2017 vé viéc “Tranh chap vé chia tai san chung cua vg chong
trong thoi ky hon nhan”.

Do ban an dan su so tham sé 08/2017/HNGD-ST ngay 21 thang 4 nim
2017 cua Toa an nhan dan huyén Tanh Linh bi khang cao.

Theo Quyét dinh dua vu 4n ra xét xur phuc tham so: 162/2017/QDPT-DS
ngay 08 thang 8 ndm 2017; Quyét dinh hoan phién toa s6 110/2017/QD-PT
ngay 22 thang 8 nam 2017, gifta cac duong su:

- Nguyén don: Ba Pao Thi Bich Tr — sinh nam 1986 (C6 mat)

Dia chi: thon 02, xa B, huyén T, tinh Binh Thuan.

- Bi don: Ong Pham Van L — sinh ndm 1984 (C6 mit)

Dia chi: thon 02, xa B, huyén T, tinh Binh Thuan.

- Nguwoi ¢é quyén loi, nghia vy lién quan: Ong Pham Ch — sinh ndm 1951
(Co mat).

Dia chi: thon 02, xa B, huyén T, tinh Binh Thuan.

- Nguoi bao vé quyén va lpi ich hop phdp cho éng Pham Ch: Luat su
Nguyén Quoc P — Van phong luat su Q — Poan luat su tinh Binh Thuan (Cé
mat).



Pia chi: 81 L, khu phé 02, phuong T, quan 9, thanh phé H6 Chi Minh.

- Ngueoi khéng cdo: Ngudi ¢o quyén loi, nghia vu lién quan 6ng Pham Ch.

NOI DUNG VU AN
Theo 4n so thim:
Nguyén don - chi Dao Thi Bich Tr yéu cdu:

Chi Tr yéu cau chia tai san chung ctia chi Tr va anh Pham Vin L trong thoi
ky hon nhan, 12 mot cin nha xay cdp 4B, dién tich khoang 111,6m? cing véi
cong trinh phu tai thon 02, xa B, huyen T. Chi Tr khong c6 nhu cau str dung nha
nén khong nhan hién vat ma ddng ¥ giao cho anh L dugc quyén sir dung cin nha
va yeu cau anh L phai hoan tra lai cho chi Tr 2 gia tri can nha, tuong ng voi 5O
tién 1a 89.342.250d. Chi Tr chi yéu cau phan chia cin nha chir khong tranh chap
vé quyén str dung dat. Ngoai ra, chj Tr khong yéu cau chia tai san nao khéc.

Can clr yéu cau: Chi Tr va anh L két hon nim 2007, sau khi két hon chi Tr
vé lam dau nha anh L; dén nam 2008 thi chi Tr va anh L bat dau xay nha trén
phan dat ciia ong Pham Ch (cha anh L) cho. Tién xay dung nha c6 mot phan do
6ng Ch cho vo chong chi Tr, mot phan do v chong ban vang cudi va tich gop
ma c6. Do d6 chi Tr x4c dinh can nha xay la tai san chung cta chi Tr va anh L.
Chi Tr va anh L chung song v&i nhau dén nim 2016 thi nay sinh mau thuin va
ly hon voi anh L nhung khong yéu cau Toa an giai quyét vé tai san chung. Sau
khi ly hon, gitra chi Tr va anh L khong tu théa thuan duoc véi nhau vé viée phan
chia tai san chung nén chi Tr da lam don khai kién tai Toa an.

Bi don - anh Pham Van L trinh bay ¥ kién doi véi yéu cau ciia nguyén
don:

Anh L va chi Tr két hon ndam 2007 nhung qué trinh chung song khong hanh
phic nén nam 2016 anh L va chi Tr ly hon. Theo yéu cau cua chi Tr vé viéc
phan chia tai san chung cua vg chdng trong thoi ky hén nhan 1a mot cin nha xay
cap 4B, cong trinh phu gan lién tai Thon 2, x3 B thi anh L khong dong .

Ly do: Cin nha trén 13 tai san c6 nguodn gdc tir s6 tién do 6ng Pham Ch (cha
anh L) cho, con dat dé 1am nha thudc quyén st dung cia 6ng Pham Ch. Ban dau
6ng Ch cho anh L sb tién 50.000.000 dong dé x4y cin nha, chi méi xay to chir
chua son, lam tran. Pén nam 2013 thi 6ng Ch tiép tuc cho anh L 30.000.000d dé
lam hoan chinh cin nha nhu dan gach chan tuong, son nuéc, déng tran. Nay anh
L khong dong ¥ phan chia vi cin nha nay khong phai 1a tai san ctia anh L va chi
Tr ma Ia tai san cua 6ng Ch; hién nay anh L ciing khong str dung can nha nay
nira ma da tra lai cho 6ng Ch.

Nguoi c6 quyén va nghia vu lién quan éng Pham Ch trinh bay y kién:

Ong Ch 1a cha dé cta anh Pham Van L. Nam 2007, anh L va chi Tr két hon
vé chung song véi ong Ch duoc khoang mét nam thi chi Tr va anh L tu y lay

mdot phan dat cta ong Ch dé xay nha ¢. Ong Ch ddng ¥ cho chj Tr va anh L . Xay
nha trén phan dit cia 6ng. Ban dau ong Ch cho riéng anh L cdy gd va



50.000.000d dé xdy nha, chi dua tién cho chir khong co thé hién bang giay to.
bén nam 2013 6ng Ch tiép tuc cho anh L 30. 000.000 dong d¢ lam hoan chinh
can nha nhu bay gio. Can nha nay 6ng Ch cho tlen anh L xdy dé anh L va chi Tr
chung séng; hién nay da ly hon khong chung séng v6i nhau nita thi ong Ch 1dy
lai can nha chur khong cho nira.

Sau khi khong thé tién hanh hoa giai duoc.

Ngay 21/4/2017, Toa an nhan dan huyén Tanh Linh dé dua vu an ra xet xu
tai ban an so 08/2017/HNGD-ST, quyét dinh:

Can cwr vao:

- Khoén 2 Diéu 28; Khoan 1 Diéu 35; cac Dicu 146, 147 va 203 Bo luat
TTDS;

- Céc Diéu 33, 59 Luat HNGD niam 2014; Diéu 357, 468 BLDS nam 2015.

- Phép Lnh vé an phi, L phi Toa an.

Tuyén xir:

- Chap nhan mot phan yéu cé}u khoi kién cua chi Dao Thi Bich Tr vé viée
phan chia tai san chung cia vg chong trong thoi ky hon nhan doi vai anh Pham
Van L.

- Giao cho anh Pham Vin L dugc quyén so hiru mot can nha xay cap 4B
dién tich khoang 111,6r‘n2 cung cac cong trinh phu gan lién gdm mai vom, hang
rao (toa lac trén mot phan thiura dat s6 1661, to ban d6 s6 01 xa Bac Rudng).

- Anh Pham Van L phai thanh toan lai cho chi Bao Thi Bich Tr s6 tién
chénh léch v¢ tai san chung la 71.473.800 dong.

Vé Gn phi:

- Chi Pao Thj Bich Tr phai nop 3.574.000 dong 4n phi dan sy so tham,
nhung duoc tror vao 1.875.000d dong tam ung an phi da ndp theo bién lai so
NOO11521, ngay 05/10/2016 cua Chi cyc Thi hanh an dan sy huyén Tanh Linh.
Chi Tr con phai nop 1.699.000 dong.

- Anh Pham Van L phai nop 5.360.000 dong an phi DS/ST.

Ngoai ra, ban an con tuyén quyén khang céo, nghia vu cham thi hanh an
va cac quy dinh cua Luat Thi hanh an dan sy.

Ngay 21/4/2017, nguoi co quyén loi, nghia vu lién quan 6ng Pham Ch
khang cao doi voi ngi dung ban an so tham s6 08/2017/HNGD-ST ngay
21/4/2017 cta Toa &n nhan dan huyén Tanh Linh, yéu cau doi lai can nha xay va
dién tich dat gan lién v&i can nha tai thon 02, xa B, huyén T, tinh Binh Thuan.

Tai phién toa phiic thim:

- Nguoi co quyén loi, nghia vu lién quan 6ng Pham Ch van gilt nguyén yéu
cau khang cao doi vdi ndi dung ban an so tham s6 08/2017/HNGD-ST ngay



21/4/2017 cta Toa an nhan dan huyén Tanh Linh, yéu cau doi lai can nha xdy va
dién tich dat gan lién v&i can nha tai thon 02, xa B, huyén T, tinh Binh Thuéan.

Nguodi bao vé quyen va lot ich hop phap cua nguoi co quyén loi, nghia vu
lién quan, luat su Nguyén Qubc P: Bé nghi Hoi ddng xét xir phuc thim bac yéu
cau khoi kién cua nguyén don, bai 18 ngudn goc cin nha 1a do 6ng Ch bo tién ra
xay dung, khong c6 ching ctr tai liéu nao cho rang 6ng Ch cho anh L va chi Tr.
Tai phién toa anh L cling cong nhan nhu vay.

Y k1en ctia 6ng Pham Ch: Thong nhét quan diém cta Luat su, can nha nay
c6 nguodn gdc 1a tai san do ong tao dung nén, 6ng chi cho riéng anh L tién dé 1am
nha chtr khong cho chi Tr, nay khong & thi phai tra lai cho 6ng chir dng khong
cho chia.

Nguyén don chi Dao Thi Bich Tr van giir nguyén yéu cau khai kién, khong
chap nhéan yéu cau khang cdo cia ngudi co6 quyén loi, nghia vu lién quan 6ng
Pham Ch, dé nghi giir nguyén ban 4n so tham.

Bi don anh Pham Vin L khong dong ¥ chia vi nha 1a ctia ong Pham Ch.

Pai dién Vién kiém sat nhan dan tinh Binh Thun phat biéu viée kiém sat
tuan theo phap luat trong vu an: Tham phan va Hoi dong xét xur tién hanh t6
tung dang quy dinh ctia Bo luat t6 tung dan sy; nguoi tham gia t6 tung chap
hanh phap luét; Khang cao ctia nguoi co quyen lgi, nghia vu lién quan khong c6
can ctr, dé nghi Hoi dong xét xtr khong chap nhan khang céo, gilt nguyén ban an
so tham.

NHAN PINH CUA TOA AN:

Can cu tai li¢u, chimg cu co6 tai ho so vu 4n di duogc tham tra xem xét tai
phién toa, can cir két qua tranh luan tai phién toa, 161 khai ctia duong sy, 101 trinh
bay cua Luat su va dé nghi cia dai dién Vién kiém sat, Hoi déng x€t xur phuc
tham nhan dinh:

Nguyén don chi Pao Thi Bich Tr va bi don anh Pham Vian Lkét hén nam
2007. Nam 2008, hai vo chong chi Tr va anh L mdi xay nha trén phan dat cia
ong Pham Ch la cha cua anh L & thoén 2, xa B. Pén nam 2016, do mau thuan vg
chong khong thé han gan duoc nén Toa 4n nhan dan huyén Tanh Linh d3 cho chi
Tr va anh L ly hon. Luc ly hon, chi Tr va anh L déu khong yéu cau giai quyét vé
tai san chung. Sau khi ly hén thi chi Tr va anh L khong tu thoa thuan dugc vé tai
san nén chi Tr d lam don khai kién yéu cau phén chia tai san chung tai Toa an.
Can ctr vao don khoi kién cua chi Tr, Toa an cap so tham xé4c dinh quan hé tranh
chap “Tranh chip vé chia tai san chung ctia vo chong trong thoi ky hon nhan” 1a
ding phép luat.

Tai phién toa phuc thAm hom nay 6ng Pham Ch yéu cau doi lai can nha va
dién tich dat 1am nha, khong dong ¥ chia cho vo chéng anh L va chi Tr vi cin
nha nay c6 ngudn gdc 1a tai san do ong tao dung nén, éng chi cho riéng anh L
tién dé 1am nha chir khong cho chi Tr, nay khong & thi phai tra lai cho ong chir
ong khong cho chia.



Trong khi d6, chi Tr xac dinh can nha xay Ia tai sdn chung cua chi Tr va
anh L bai chi Tr va anh L két hon nam 2007, dén nim 2008 khi con trong thoi
ky hon nhan, chi Tr va anh L bat dau x4y nha trén phan dat ctia 6ng Pham Ch Ia
cha anh L cho. Tién x4y dung nha c6 mot phan do éng Ch cho, sb tién con lai 1a
do vo chong chi gop vao.

Anh L khai anh va chj Tr két hon nadm 2007, nim 2016 do mau thuan nén
ly hon. Qua trinh hai ngudi chung sdng, tir nim 2008 dén nam 2013, 6ng Pham
Ch 1a cha cua anh c6 cho tién dé xdy nha, cin nha nay khong phai 1 tai san
chung cta anh va chi Tr ma 1a tai san ctua 6ng Ch. Pat dé 1am nha ciing thudc
quyén sir dung cta ong Pham Ch.

Can cr vao tai lidu trong ho so, 101 khai ctia duong sy, Hoi dong xét xir
phlc thAm nhan dinh trong thoi ky hon nhan, chi Tr va anh L c6 x4y dung duoc
mot can nha cdp 4 dé &, can nha nay duoc bat dau xay dung va sta chita hoan
chinh tir nim 2008 dén nam 2013. Mic du, 6ng Pham Ch cho rang s tién dung
dé xay nha 1a 6ng bo ra va cho riéng anh L chir khong cho chung ca hai, tuy
nhién 10i trinh bay nay kho c6 cin ctr chdp nhan boi 18 liic nay anh L va chi Tr
van 1a vo chong hop phéap theo quy dinh cua phap ludt, la con trai va con dau
ctia 6ng Ch, 6ng Ch c6 cho tién dé xay dung nha thi cting 1a cho ca hai vg chong
anh L nham giup hai nguoi ¢6 noi cu tra On dinh cude song, cho nén c6 can cu
cho rang cin nha cap 4 nay la tai san chung cta anh L va chi Tr. Do d6, Hoi
ddng xét xir so tham chdp nhan yéu cdu phén chia tai san chung cua chi Tr 1a
hoan toan phu hop.

Ho1 dong xét xtr so tham sau khi xem xét cong stre dong gop dé xay dung
cin nha ciia moi bén, da chia cho anh L 60% gia tri cin nha, twong tng sd tién
178.684.500 dong x 60% = 107.210.700 dong; chi Tr duoc phan chia 40% gia
tri can nha, twong tng sé tién 178.684.500 dong x 40% = 71.473.800 ddng; do
chi Tr khong c6 nhu cau s dung nha nén Ho1 déng xét XU so tham sau da giao
cin nha xay cap 4 va cac cong trinh phu cho anh L toan quyén sé hiru va budc
anh L phai c6 nghia vu thanh toan lai cho chi Tr s6 tién 71.473.800 dong 14 hoan
toan phu hop theo quy dinh cua phap luat.

Vi nhitng cin ctr trén, Hoi dong xét xir phuc tham xét thdy khong thé
chap nhan yéu cau khang céo cua 6ng Pham Ch ma nghi nén gilt nguyén ban an
so tham. Do khang cao khong duogc chap nhan nén ong Ch phai ndp an phi theo
luat dinh.

Vi cac 1€ trén;
Cian ct vao khoan 1 Diéu 308 Bo luat tb tung dan su;

QUYET PINH:

Khéng chap nhan yéu cau khang céo cta ngudi co quyén loi, nghia vu lién
quan 6ng Pham Ch. Gilt nguyén ban an dan su so tham so 08/2017/HNGD-ST
ngay 21 thang 4 nam 2017 cua Toa 4n nhan dan huyén Téanh Linh:

Ap dung:



Khoan 2 Diéu 28 Bo luat T6 tung dan su 2015;

Céac Diéu 33, 59 Luat Hon nhéan va gia dinh nim 2014; Diéu 357, 468 Bo
luat dan sy nam 2015.

Phép Lénh s6 10/2009/UBTVQH 12 ngay 27/02/2009 cia Uy ban Thudng
vu Quéc hoi vé an phi, L phi Toa an; Nghi quyét sb 326/2016/UBTVQH14 ngay
30/12/2016 cta Uy ban Thuong vu Qudc hoi quy dinh vé€ muc thu, mién, giam,
thu, ndp, quan ly va sir dung an phi va L phi Toa an

Tuyén xir:
Chap nhan mot phan yéu cau khoi kién ctua chi Pao Thi Bich Tr vé viéc

phan chia tai san chung cua vo chdng trong thoi ky hon nhan ddi voi anh Pham
Vian L.

Giao cho anh Pham Vin L dugc quyén sé hiru mot cin nha xay cip 4B
dién tich khoang 111,6m” ciing cc cong trinh phu gin lién gdm mai vom, hang
rao (toa lac trén mot phan thira dat s6 1661, to ban do so 01 xa B).

Aph Pham Van L phai thanh toéq lai cho chi Pao Thi Bich Tr s6 tién chénh
Léch vé tai san chung 1a 71.473.800 dong.

Ke tur ngay ban an c6 hiu luc phap luat va nguoi dugce thi hanh an c6 don
yéu cau thi hanh an, néu ngudi phai thi hanh an ch@m thyc hién nghia vy hoan
tra thi con phai chiu thém khoan tién 13i theo mirc 14i suét do cac bén thoa thuin
nhung khong duoc vuot qua 20%/nam; truong hop co tranh chap vé 1ai suat thi
nguoi phai thi hanh an phai chiu thém khoan tién 13i theo muc 1ai suat khong
vuot qua 10%/nam twong tng vai s tién va thoi gian chua thi hanh.

Vé an phi:

Chi Pao Thi Bich Tr phai ndp 3.574.000 dong an phi dan su so tham,
nhung dugc trir vao 1.875.000d dong tam Gmg an phi dd ndp theo bién lai sb
NO0011521, ngay 05/10/2016 cia Chi cuc Thi hanh an dan sy huyén Tanh Linh.
Chi Tr con phai ndp 1.699.000 dong.

Anh Pham Vin L phai ndp 5.360.000 dong an phi dan sy so tham.

Ong Pham Ch phai chiu 300.000 dong an phi dan su phic thim, nhung
dugc trir vao s6 tién 300.000 dong tién tam Gmg an phi dan su phac tham da nop
tai bién lai thu tién s6 0011918 ngay 05/5/2017 ctia Chi cuc Thi hanh 4n dan sy
huyén Tanh Linh. Ong Pham Ch da nop du tién an phi dan su phuc tham.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Piéu 2 Luat
thi hanh an dan sy thi ngudi dugce thi hanh an dan sw, ngudi phai thi hanh an dan
su co quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an dan su, tw nguyén
thi hanh 4n hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7, 9 Luat
thi hanh an dan sy; thoi hi¢u thi hanh an dugc thuc hién theo quy dinh tai Diéu
30 Luat thi hanh an dan su.

Ban an phiic tham c6 hiéu luc phap luat ké tir ngay tuyén an (31/8/2017).



Noi nhén: TM. HQI PONG XET XU PHUC THAM

-VKSND tinh Binh Thuan; THAM PHAN - CHU TQA PHIEN TOA
-TAND huyén Ténh Linh; (da ky)

-THADS huyén Tanh Linh;

-Duong su;

-Luu ho so.

Tran Thi Anh Tuyét



