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- Thanh phan Hi dong xét xir so' tham gom co:

Thém phdn - Chii toa phién toa: Ba Tran Thi Tham

Cdc Hoi tham nhén dan:

1/ Ong Nguyén Vin Hoan — Phé chi tich Hoi nan nhan chat doc da cam thi xa Di
An;

2/ Ba Nguyén Thi Thu Van — Phé giam déc thu vién thi xa Di An.

- Thu ky phién toa: Ba Nguyén Thi Ngoc Mai — Thu ky Toa 4n nhan dan thi xa
Di An, tinh Binh Duong.

- Pai dién Vién Kiém sdt nhin dén thi xi D, tinh Binh Dwong tham gia phién
tdoa: Ong Phan Vin Tuan - Kiém sat vién.

Trong ngay 06 thang 9 nam 2017 tai tru s¢ Toa an nhan dan thi xa D, tinh Binh
Duong xet xur so tham cong khai vu an lao dong thu 1y s6 17/2017/TLST-LD ngay 02
thang 6 nam 2017 v€ “Tranh chap v€ bao hiém xa hgi” theo Quyét dinh dua vy an ra
xét xtr s06 08/2017/QBXXST-LD ngay 01/8/2017 gitra cac duong su:

- Nguyén don: Ong Phan Van T, sinh nim 1969; Thuong tra: S6 3/4 duong B,
khu ph6 T, phuong C, thi xa D, tinh B. C6 mat

- Bi don: Cong ty TNHH P; tru so: S6 1191 Puong L, phuong 13, quan G,
thanh phd H; dia chi lién hé: khu pho T, phuong C, thi xa D, tinh B.

Nguoi dai dién theo phéap luat: Ba Ton Thanh T, sinh nam 1971, chic vu: Giam
doc

Nguoi dai dién hop phap: Anh Nguyen Ding L, sinh nim 1994; thuong tra: TO
3, Phuong A, thanh phd B, tinh L; chd & hién nay: 69 duong T, phuong C, quén 1,
thanh phd H 1a ngudi dai dién theo iy quyén ( vin ban Uy quyén ngiy 14/6/2017 va
ngay 12/7/2017). C6 mat.

- Nguoi cé quyén loi, nghia vu lién quan: Bao hiém xa hoi thi xa D, tinh B; dia
chi: Khu trung tdm hanh chinh thi xa D, tinh B.

Nguoi dai dién hop phap cia ngudi c6 quyén loi, nghia vy lién quan: Anh
Duong Van T, sinh nam 198; chic vu: Nhan vién bao hiém xa hoi thi xa D 1a ngudi



dai dién theo uy quyén (Vin ban ty quyén ngay 09 thang 6 nim 2017). C6 yéu ciu
gidi quyet vang mat.
NOQI DUNG VU AN:

Trong don khoi kién ngay 16 thang 5 nam 2017, don thay doi yéu cau khéi kién
ngay 10 thang 7 ndm 2017101 khai trong qud trinh gidi quyét vu én va tai phién toa,
nguyén don ong Phan Van T trinh bay:

Nguyén don vao lam viéc tai cong ty TNHH P (sau day goi tit 1 cong ty P) tur
ngay 02/02/2012, céng viéc phai 1am 1a cong nhan xuéng Thanh pham. Dia diém 1am
viéc: khu phé T, phuong C, thi xa D, tinh B. Nguyén don dugc Cong ty ky hop dong
lao dong (HPLP) khong xac dinh. Tir thang 01/2016 dén thang 8/2016, muc luong co
ban ciia nguyén don 13 3.825.000 dong, ngoai ra con ¢ cac khoan phu cap nhu tién
nha tro, hiéu suit cong viéc... Thang 9/2016 nguyén don xin nghi viéc tai Cong ty.
Trong sudt qua trinh nguyén don lam viéc theo hop dong lao dong, hang thang cong ty
P van trich tién luong cua nguyén don dé tham gia bao hiém bt budc nhung thyc té
Cong ty chi thuc hién trich nop tién bao hiém xa hoi cho Bao hiém x3 hoi thi xa D,
tinh B dén thang 5/2016, tir thang 6/2016 dén thang 8/2016 khong thuc hién tiép. Hién
Cong ty P chua tra s6 Bao hiém xa hoi cho nguyén don c6 xac nhan qua trinh tham gia
bao hiém tir thoi diém nguyén don bat dau 1am viéc cho dén thoi diém nghi viéc.

Nay nguyén don khai kién yéu cau Cong ty P tiép tuc dong bao hiém xi hoi
cho nguyén don tir thang 6/2016 dén thang 8/2016 theo quy dinh ctia phéap luat va tra
s6 Bao hiém xi hoi cho nguyén don c6 xac nhan qua trinh tham gia bao hiém tir thoi
diém nguyén don bat dau lam viéc cho dén thoi diém nghi viéc.

- Tai ban ty khai dé ngay 15/6/2017, ngdy 12/7/2017 va trong qud trinh xét xi,
nguoi dai dién hop phdp ciia bi don Cong ty TNHH P la anh Nguyén Pdng L trinh
bay:

Thong nhat 16i trinh bay ciia nguyén don vé thoi gian lam viée, cong viée lam
va mirc luvong tai Cong ty TNHH P. Nguyén don dugc nhan vao lam viéc tai dia
chi khu phd T, phuong C, thi xd D, tinh Binh Duong. Trong qué trinh lam viéc, Cong
ty luén dong du bao hiém x3 hoi, bao hiém y té, bao hiém that nghiép (BHXH, BHYT,
BHTN) dam bao quyén lgi cho nguyén don. Tuy nhién, tur dau nam 2016, tinh hinh
kinh doanh ciia cong ty gap nhiéu kho khin, bat loi nén Cong ty budc phai cit giam
chi phi va BHXH ctia cong nhan dé bu dip cho thua 15 trong kinh doanh trong d6 c6
nguyén don.

Hién nay Cong ty dang gip nhiéu khé khin nén chua thyc hién tha tyc tra so
Bé4o hiém x3a h¢i cho nguyén don c6 xac nhan qua trinh tham gia bdo hiém tir thoi
diém nguyén don bat dau lam viéc cho dén thoi diém nghi viéc.

Tai van ban tr khai ngay 09/6/2017, ngay 12/7/2017, nguoi dai dién hop phap
ciia nguoi ¢é quyén loi, nghia vu lién quan Bdo hiém xd héi thi xd D la anh Duong
Van T trinh bay:

Tinh dén thang 5/2017, Cong ty P con no bao hiém xa hoi thi xa D, tinh B sb
tién 2.235.748.485 dong. Trong qué trinh tham gia bao hiém xd hoi cho ngudi lao
dong, hang thang cong ty van bao céo danh sach nguoi lao dong c6 tham gia bao hiém
nhung chi dong bao hiém x3 hoi, bao hiém y té, bao hiém that nghiép dén thang
5/2017 nén sau khi nguyén don nghi viéc tai cong ty thi bao hiém xa hoi thi xa D, tinh
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B chua tién hanh thi tuc cht s6 bao hiém xa hoi c6 xac nhan qua trinh tham gia bao
hiém cua nguoi lao dong. Ddi véi yéu cau khai kién cia nguyén don vé viée truy dong
BHXH tir thiang 6/2016 dén thang 8/2016 thi dé nghi Cong ty tham gia BHXH cho
nguoi lao dong theo dung thoi gian ky ket trén hop dong lao dong, bang luong va
quyét dinh nghi viéc ctia Cong ty. V& yéu cau tra s6 Bao hlem xa@ hoi cho nguyén don
thi BHXH thi x4 D sé& thuc hién sau khi Cong ty thanh toan sb tién BHXH con ng va
lam hd so bao lwu BHXH va giri dén BHXH thi x4 D theo quy diing quy dinh.

Y kién cia dai dién Vién Kiém sdt nhan dan thi xa D, tinh B:

Qua trinh giai quyét vu an tir khi thu 1y cho dén tai phién toa so thim Toa an da
thuq hién dung cac quy dinh cua phap luat. Nguoi dai dién hop phap cua nguoi co
quyén loi, nghia vu li€n quan la anh Duong Van T dugc Toa an triéu tap hop 1€ dé

tham gia phién toa, tuy nhién anh T ¢6 don de nghi giai quyét vang mat. Can cir Dicu
228 B0 luat T6 tung dan sy, Toa an xét xir vang mat anh T 1a ding quy dinh.

Dbi véi yéu cau khoi kién cua nguyén don 1a c¢6 cin ctr, dé nghi Hoi dong xét
xtr chdp nhan, budc bi don co trach nhiém tiép tuc dong bao hiém xa hdi cho nguyén
don tir thang 6/2016 dén thang 8/2016 theo quy dinh cua phap luat va tra s6 Bao hiém
x4 hoi cho nguyén don c6 xac nhan qua trinh tham gia bao hiém tir thoi diém nguyén
don bat dau 1am viéc cho dén thoi diém nghi viéc theo quy dinh cua phap luat.

NHAN DPINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu, chiing clt ¢6 trong hd so vu an d3 dugc xem xét
tai phién toa va y kién cua dai dién Vién Kiém sat, Toa an nhéan dinh:

[1] V& diéu kién thu 1y vu an: Can ctr vao don khoi kién ctia 6ng Phan Van T thi
day 1 vy an tranh chip vé bao hiém xa hoi quy dinh tai Khoan 1 Piéu 32 Bo luat T
tung dan su. Nguyén don xé&c dinh lga chon Toa an noi nguyén don cu tr va lam viéc
tai phuong T, thi xd D, tinh Binh Duong nén vu 4n thudc thim quyén giai quyét cua
Toa an nhan dan thi xa D theo quy dinh tai diém ¢ khoan 1 Diéu 35 va diém d khoan 1
Diéu 40 B luat T6 tung dén su.

[2] V& su vang mit cta cac duong su: Ngay 09/6/2017 va ngay 12/7/2017 nguoi
dai dién hgp phap cta nguoi co quyén loi, nghia vu lién quan Bao hiém xa hoi thi xa D
1a anh Duong Van T ndp don yéu cau xét xur vang mit. Can ctr Diéu 228 Bo luat T6
tung dan su, Toa an xét xur Vang mat duong su trén.

[3] V& ndi dung: Cin cr 16i trinh bay cua cua nguyén don, 10i thira nhin cua
ngudi dai dién hop phép cua bi don va ¥ kién cta co quan bao hiém xa hoi thi xa D ¢6
co s& xac dinh: Ong Phan Van T bat ddu lam viéc tai Cong ty P tir thang 02/2012,
cong viéc phai lam 1a cong nhan xuéng Thanh pham. Qua trinh lam viéc nguyén don
dugce Cong ty ky hop dong lao dong va tham gia BHXH. Hang thang Cong ty van trich
luong cua nguyén don dé tham gia BHXH. Nguyén don lam viéc dén dau thang
9/2016 thi xin nghi viéc. Murc luong ciia nguyén don tir thang 5/2016 dén thang
8/2016 la 3.825.000 dong/thang. Hién nay Cong ty chua hoan tra s6 BHXH c6 nhan
qua trinh tham gia bao hiém tir thoi diém nguyén don bit ddu lam viéc cho dén thoi
diém nghi theo quy dinh cua phap luit. Viéc dong bao hiém xa hoi bit budc 1a trach
nhiém chung cua nguoi st dung lao dong va nguoi lao dong theo quy dinh tai Khoan 1
Diéu 18 va Khoan 1 Diéu 19 Luit Bao hiém x3 hoi. Viéc Céng ty khong dong cac
khoan tién bao hiém bit budc cho nguyén don 1a khéng 1am dung trach nhiém cua
ngudi sir dung lao dong quy dinh tai khoan 2 Piéu 21 Luéat Bao hiém x3 hoi va 1a hanh
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vi bi nghiém cdm quy dinh tai khoan 1 Biéu 17 Luat Bao hiém xa hoi nam 2014 dan
dén viéc nguyén don khong dugc co quan bao hiém xi hoi c6 tham quyén xac nhan
qua trinh tham gia bao hiém tir thoi diém nguyén don bat dau 1am viéc cho dén thoi
diém nghi viéc. Nhu vay, trén co sé quy dinh cua phap luat va y kién ctia Bao hiém x4
hoi thi xi D, tinh B, viéc nguyén don yéu cau bi don ¢ trach nhiém dong bao hiém xa
hoi cho nguyén don ddi véi thoi gian lam viéc thyc té con lai tir thang 6/2016 dén
thang 8/2016 theo quy dinh tai Piéu 21 Luat Bao hiém xi hoi v6i muc luong
3.825.000 dong/thang 1a c6 can ci.

[4] TUr nhitng phén tich néu trén xét thiy c6 co s& chdp nhin yéu cau khoi kién

cua nguyén don.

~ [5] Y kién cua dai dién Vién Kiém sat tham gia phién toa vé viéc chap nhan yéu
cau khdi kién cua nguyén don 1a phu hop.

~_[6] Ve phan 4n phi lao dong so tham: Cong ty TNHH P phi chiju an phi doi véi
sO tié‘n BHXH phai d,(')ng’ theo quy dinh tai Biéu 147 B luat TO tung dan su va Kho:éln
2 bicu 26 Nghi quyét s6: 326/2016/UBTVQH14 ngay 30 thang 12 nam 2016 cua Uy
ban thuong vu Quodc hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan ly va st
dung an phi va I¢ phi Toa an.

Vi cac lé trén;
QUYET PINH

~ Ap dung Diéu 186 B¢ ludt lao dong ndm 2012; Khoan 1 Piéu 18, khoan 1
Diéu 19, khoan 2 Piéu 21 Luat Bao hiém xa hoi 2014;

Ap dung cac Piéu 32, 35, 40,147 va Piéu 228 B6 luat T6 tung Dan sy;

Ap dung khoan 2 Diéu 26 Nghi quyet so: 326/2016/UBTVQH14 ngay 30
thang 12 nim 2016 cua Uy ban thudng vu Qudc hoi quy dinh vé muc thu, mién, giam,
thu, ndp, quan ly va str dung an phi va I¢ phi Toa an;

‘ 1. Chap nhén yéu cau khoi kién ciia ong Phan Van T doi véi Cong ty TNHH P
vé tranh chap vé bao hiém xa hoi.

Budc Cong ty TNHH P co trach nhiém déng bao hiém xa hoi cho dng
Phan Vin T tir thing 6/2016 dén thang 8/2016 tai Bao hiém x4 hoi thi xa D va
hoan tra s6 bao hiém x3 hoi cho 6ng T co xac nhan qua trinh tham gia BHXH
theo quy dinh ctia phap luat (Mutrc lwong dong BHXH cho 6ng T tir thang 6/2016
dén thang 8/2016 14 3.825.000 dong/thang).

2. VéA an phi lao dong so tham: Cong ty TNHH P phai chiu 300.000 (ba trim
ngan) dong. Ong Phan Van T khong phai chiu.

3. Ong Phan Van T, Cong ty TNHH P ¢o quyén khang cao ban an trong thoi
han 15 (muoi lam) ngay ké tir ngay tuyén an so thim; Bao hiém xa hoi thi xa D duoc
quyén khang cao trong han 15 (muoi lam) ngay ké tir ngay nhan duoc ban an hoic
niém yét ban an.

4. Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2 Luat
thi hanh an dan sy thi nguoi dugc thi hanh &n dan su, nguoi phai thi hanh an dan sy c6
quyén théa thuan thi hanh an, quyén yéu cau thi hanh 4n, ty nguyén thi hanh an hodc
bi cudng ché thi hanh 4n theo quy dinh tai cac diéu 6, 7 va 9 Luat thi hanh an dan su;
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thoi hiéu thi hanh 4n duoc thuc hién theo quy dinh tai Piéu 30 Luat thi hanh &n dan
su./.

Noi nhin: TM. HQI PONG XET XU SO THAM
- Cac duong sy (2); Tham phan — Chii toa phién toa

- VKS thi xa (1); (Paky)

- Thi hanh &n thi xa (1);

- Toa an tinh (1);

- Luu: hsva (1), VT (1).

Trin Thi Thim



