TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Péc lap — Tw do — Hanh phc

Ban &n sb: 100/2018/DS-PT
Ngay 17 thang 5 nam 2018
V/v: “Tranh chap hop ddng ty quyén”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHIi MINH

- Thanh phan Hgi déng xét xi phac tham gém co:

Tham phén - Chui toa phién tdoa:  Ong Diang Quéc Khai

Céac Tham phan: Ong D6 binh Thanh
Ba Mai Thi Tu Oanh

- Thuw ky phién toa: Ba Hoang Thi Kim Nhi - Thu ky Toa dn nhén dén cap
cao tai Thanh pho H6 Chi Minh.

- Dgi dign Vién Kiém sat nhan dan cap cao tgi Thanh phé Hé Chi Minh
tham gia phién toa: Ong Nguyén Vi Diing - Kiém sat vién.

Ngay 17 thang 5 nam 2018, tai tru s Toa 4n nhan dan cap cao tai Thanh
phd Hb6 Chi Minh xét xa phic tham céng khai vu an dan su thu Iy sb
52/2017/TLPT-DS ngay 24 thang 3 nam 2017 vé viéc tranh chap hop dong uy
quyén va doi lai tai san. Do ban an dan sy so tham s6: 1171/2016/DS-ST ngay 24
thang 11 nam 2016 cua Toa an nhan dan Thanh phé H6 Chi Minh bi khang céo.

Theo Quyét dinh dua vu an ra xét xir phic tham sé: 125/2017/QD-PT ngay
05 théng 6 nam 2017, giita cac duong su:

Nguyén don:

1/ Ba B Diém Q, sinh nam 1981(vang mat);

Thuong tra: L 6, TVV, Phuong 4, thanh phd DL, tinh Lam Ddng.

2/ Ong Lin Tong Ch, sinh nim 1937(vang mat);

Dia chi: Lau 3, L6 3, s6 315 DS, BK, Pai Bic, Dai Loan.

- Nguoi dgi dién theo uiy quyen cua ba Q, dng Chih: Ong L& Anh M, sinh
nam 1969 (theo giay uy quyen s6 001284 ngay 21/9/2015 - c6 mat).

Dia chi lién lac: 864A, Qudc 16 20, thi tran LN, huyén DT, tinh Lam Dng;

Bi don: Ong Pham Hong A, sinh nam 1960 (c6 don xin vang mat dé ngay
15/5/2018);

Pija chi: C7b/129/18 PH, Ap 4, x4 BH, huyén BC, Thanh phé Ho6 Chi
Minh.

Nguroi bdo vé quyén va loi ich hop phéap cho 6ng Pham Héng A: Ong bang
Hoai V la luat su - Van phong Luat su Hoai Vii thudc doan luat su thanh pho HO
Chi Minh (c6 mat);



Nhiing ngueoi c6 quyén loi va nghia vu lién quan:
1/ Ba NLQ1, sinh ndm 1961(ving mat);
2/ Ba NLQ?2, sinh nam 1984 (ving mat);
3/ Ong NLQ3, sinh ndm 1987 (ving mat);
4/ Ba NLQ4, sinh nam 1993 (vang mat);
5/ Ba NLQ5, sinh nam 1996 (ving mat);
6/ Ba NLQ6, sinh nam 1984 (vang mat);
7/ Ong NLQ7, sinh ndm 1978 (vang mat);
8/ Ba NLQ8, sinh nam 1977 (ving mat):
9/ Ong NLQ9, sinh ndm 1985 (vang mat);
10/ Ba NLQ10, sinh nim 1986 (ving mit);
11/ Ong NLQ11, sinh nam 1972 (ving mit);
12/ Ba NLQ12, sinh nim 1983 (ving mit);
13/ Ong NLQ13, sinh 1993 (vang mit);
14/ Ong NLQ14, sinh nam 1993 (vang mat);
15/ Ong NLQ15, sinh nam 1985 (vang mat);
16/ Ba NLQ16, sinh nam 1992 (vang mat);
17/ Ong NLQ17, sinh nam 1994 (vang mat);
18/ Ba NLQ18, sinh nam 1959 (vang mat);
19/ Ba NLQ19, sinh nim 1995 (ving mt);
20/ Ba NLQ?20, sinh nim 1952 (vang mat);
21/ Ong NLQ21, sinh nam 1974 (ving mit);
22/ Ong NLQ22, sinh nam 1975 (vang mit);
23/ Ong NLQ23, sinh nam 1954 (ving mit);
24/ Ong NLQ24, sinh nam 1969 (vang mit);
25/ Ba NLQ25,sinh nim 1978 (vang mit);
26/ Ong NLQ26, sinh nam 1993 (vang mat);
27/ Ba NLQ27, sinh nim 1992 (vang mat);
28/ Ba NLQ28, sinh nim 1965 (vang mat);
29/ Ba NLQ?29, sinh nim 1976 (vang mat);
30/ Ong NLQ30, sinh nim 1981 (vang mit);
31/ Ba NLQ31, sinh nam 1982 (vang mat);
32/ Ong NLQ32, sinh nam 1994 (vang mat);
33/ Ba NLQ33, sinh nam 1995 (ving mat);
34/ Ba NLQ34, sinh nam 1971 (ving mat);
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35/ Ong NLQ35, sinh nim 1967 (vang mit);
36/ Ong NLQ36, sinh nim 1989 (vang mit);
37/ Ba NLQ37, sinh ndm 1996 (ving mat);

38/ Ong NLQ38, sinh nim 1978 (ving mit);

Tat ca hhimg nguoi co quyén loi nghia vu lién quan trén déu tam tra tai: S6
C7b/129/18 PH, ap 4, xa BH, huyén BC, Thanh phé H6 Chi Minh.

39/ Cong ty c6 phan NLQ39

Dai dién cua Cong ty NLQ39: Ong Duong Cong B — Pho gidm doc khdi
kinh doanh (c6 don xin xét xur vang mat);

Tru s6: 234 NTT, Phuong 22, quan BT, Thanh phé H6 Chi Minh.
Nguroi khang cdo: Bi don - Ong Pham Hong A
NQI DUNG VU AN

Theo don khdi kién dé ngay 10/6/2012; ngay 24/7/2012 va tai cac bién ban
hoa giai, dai dién cho nguyén don éng L& Anh M trinh bay:

Niam 2002, ba B Diém Q va 6ng Lin Tong Ch sang nhuong cua ba
Truong Thi Ph 16 dét cé dién tich 658m? thira s6 72 t& ban dd sb 4, bo dia chinh
BH, huyén BC, Thanh phd H6 Chi Minh. Thang 9 nam 2002, vg chong ba xay
dung 22 cin phong tro (nha cap 4), sau khi hoan thién vg chong ba giao cho ba
Nguyén Thi Kim V1 t6 chirc cho thué phong tro va thu tién thué hang thang. Mai
thang ba V1 duoc nhan tién thu lao bang 10% trén doanh thu tién cho thué nha.
Loi dung long tin, ndm 2004 ba V1 tu y ky hop dong ban hai can trong sb 22 cin
phong tro trén. Hanh vi cua ba V1 d3 bi truy t6 va xét xu vé toi “Lira dao chiém
doat tai san” (Ban an phtc tham hinh sy sb: 1661/2006/HSPT ngay 23/10/2006,
cua Toa phlc thim Toa 4n nhan dan tdi cao tai Thanh phd H6 Chi Minh).

Nam 2006, do ban cdng viéc khong tham gia duoc phién toa hinh su véi tu
cach 1a nguoi bi hai va khong tiép tuc quan ly dugc tai san, nén ngay 10/7/2006
ba Q lam giay ty quyén cho ong Pham Hong A truc tiép quan 1y tréng coi nha dat
noi trén. Sau khi dugc uy quyén, 6ng A tryuc tiép quan ly va kinh danh cho thué
phong tro nhung khong hé tra cho nguyén don mét khoan tién nao ca.

Do 6ng A vi pham khong thanh toén tién thué nha, mic du nguyén don yéu
cau nhiéu lan nhung dng A khong tu nguyén tra nha dat, Ngay 24/02/2012, vo
chong ba Q hay ty quyén d6i véi 6ng A va yéu cau 6ng A giao nha dt cia vo
chong ba nhung 6ng A da gay kho khin, ddy dwa khong mudn ban giao.

Nay ba D6 Diém Q va 6ng Lin Tong Ch khai kién yéu cau Toa &n xir chap
nhan yéu cau huy hop dong uy quyen ngay 10/7/2006 gitra ba Q va&i 6ng Pham
Hong A, buoc 6 ong Pham Hong A va nhiing nguoi lién quan tra lai toan bo nha dat
cé dién tich 658m? thira sé 72 t& ban dd s6 4, bo dia chinh BH, huyén BC, Thanh
phé H6 Chi Minh. Pdng thoi yéu cau bi don thanh toan tién cho thué nha tir ngay
24/02/2012 dén ngay xét xur so tham sé tién 820.800.000 (Tam trim hai muoi
triéu tdm tram nghin) dong va doéng y chuyén khoan tién thu dwoc tir ngay
10/7/2006 dén 24/02/2012 1a 633.400.000 (Sau trim ba muoi ba triéu bén trim



nghin) ddng cho bj don 1a tién cbng suc tréng coi, quan ly, tu bd trong thoi gian
bi don quan ly.

Bi don 6ng Pham Hong A trinh bay: Nguyén don khai kién viéc tranh chéap
quyén s hitu 1a khong dung, bai 18 6ng khong cé tranh chap gi ddi véi nha dat c6
dién tich 658m? thura s6 72, t& ban d6 sé 4, bd BH, huyén BC, Thanh phb Hb Chi
Minh. Nha dat trén 1a cua nguyén don mua ma cé, 6ng chi 1a nguoi dung ra ly lai
gilp va bo tién ra dau tu xay dung, nang cap phong tro.

Nay nguyén don muon lay lai nha dat trén, dng dong ¥ giao tra lai ngay sau
khi nguyén don hoan tra day du cho ong cac khoan tién sau:

- Tién dau tw xdy dyng ma ong da b6 ra la: 1.800.000.000 (Mot ty tam tram
triéu) dong.

- Chi phi di lai trong vong 03 (ba) nam d¢ doi lai nha dét cho ba Q khoang
1.200.000.000 (Mot ty hai tram triéu) dong.

- Ba Q no truéc 24.000.000 (hai muoi bon triéu) dong.

Tong ba khoan tién hon 3.024.000.000 (ba ty khong trim hai muoi bbn
triéu) dong. Néu hoa giai khong thanh, Toa an dua vu an ra xét xir thi bi don yéu
cau lay lai mot nira tai san tai dia chi C7b/129/18 PH, 4p 4, x4 BH, huyén BC,
Thanh phé H6 Chi Minh twong duong 03 (ba) ty dong do 6ng A bo ra sira chira,
di lai dé lay lai tai san cho ba Q nhu ba Q d3 hira.

Nguoi c6 quyen loi va nghia vu lién quan: Ba NLQ1 (vg dng A), ba Lién
cling dong ¥y nhu yéu cau cua ong A. Vi day la nhiing can phong tro nén nhirng
ngudi thué phong khong 6n dinh, ho khéng lién quan gi dén vu viéc nay. Toan bo
gidy t& nha dt 6ng A khong gitr.

Ngoai ra, cac duong sy khdng co su thoa thuan gi khac dé giai quyét vu én.

- Ngudoi ¢6 quyén va nghia vu lién quan gdm dng Tudng Nghiép Man, ba
NLQ18, 6ng Lé Vin Binh, 6ng Tran Minh Sang, 1a nhitng nguoi thué nha tro hién
dang sinh séng tai C7b/129/18 PH, ap 4, x& BH, huyén BC, Thanh phé Ho6 Chi
Minh trinh bay: Ho la nhitng nguoi thué nha tro ctia 6ng A va ba Lién khong lién
quan dén vy an, xin phép dugc vang mat trong cac buoi lam viéc, hoa giai, xét xir
cua Toa an nhan dan céac cap va cam két khdng khiéu nai, chap nhan quyét dinh
cua Toa an.

- Cong ty c6 phan NLQ39, cho rang truéc day Uy ban nhan dan Thanh phé
Ho Chi Minh ban hanh Quyét dinh s6 1995-Qb-UB ngay 10/5/2004, giao cho
Cong ty ¢ phan NLQ39 thuc hién dir an xay nha ¢ 221.710 m?, ngay 09/7/2015,
Uy ban nhan dan Thanh phd H6 Chi Minh ban hanh van ban 3912/UBND-DTMT
diéu chinh dy an trén dién tich con 45.341m? Céng ty c¢6 phan NLQ39 da tién
hanh dén bu va da thyc hién dy &n, phan dat C7b/129/18 PH, 4p 4, xd BH, huyén
BC khéng nam trong dy &n cta cong ty NLQ39 nira.

Tqi ban &n dan sy so tham so 1171/2016/DS-ST ngay 24 thang 11 nam
2016 cua Toa an nhan dan Thanh pho Ho Chi Minh quyet dinh:

Can ctt Diéu 37; 147; 228; 273 Bo luat t6 tung dan su nim 2015;
Cian cu biéu 581; 582; 584; 589 B6 luat dan sy nam 2005;
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Ap dung Luat thi hanh an dan su duoc stra d6i nam 2014.
Tuyén xir:

- Cham dut hop dong uy quyén ngay 10-07-2006, giita ba B3 Diém Q vsi
ong Pham Hong A.

- Budc 6ng Pham H?)ng A, ba NLQ1 cung nhitng nguoi dang cu tra trong
khuon vién nha dat (bao gom nhitng nguoi dang thué nha):

+ Ba NLQL1, sinh nam 1961;

+ Ba NLQ2, sinh nam 1984;

+ Ong NLQ3, sinh nim 1987;
+ Ba NLQ4, sinh nam 1993;

+ Ba NLQ5, sinh nam 1996;

+ Ba NLQ6, sinh nam 1984;

+ Ong NLQ?7, sinh nam 1978;
+ Ba NLQ8, sinh nam 1977;

+ Ong NLQ9, sinh nam 1985;
+ Ba NLQ10, sinh nam 1986;
+ Ong NLQ11, sinh nam 1972;
+ Ba NLQ12, sinh nam 1983;
+ Ong NLQ13, sinh nim 1993;
+ Ong NLQ14, sinh nam 1993;
+ Ong NLQ15, sinh nam 1985;
+ Ba NLQ16, sinh nam 1992;
+ Ong NLQ17, sinh nim 1994;
+ Ba NLQ18, sinh nam 1959;
+ Ba NLQ19, sinh nam 1995;
+ Ba NLQ20, sinh nam 1952;
+ Ong NLQ21, sinh nam 1974;
+ Ong NLQ22, sinh nam 1975;
+ Ong NLQ23, sinh nam 1954;
+ Ong NLQ24, sinh nam 1969;
+ Ba NLQ25, sinh nam 1978;
+ Ong NLQ26, sinh nam 1993;
+ Ba NLQ27, sinh nam 1992;
+ Ba NLQ28, sinh nam 1965;
+ Ba NLQ29, sinh nam 1976;



+ Ong NLQ30, sinh nam 1981;
+ Ba NLQ31, sinh nam 1982;
+ Ong NLQ32, sinh nam 1994;
+ Ba NLQ33, sinh nam 1995;
+ Ba NLQ34, sinh nam 1971;
+ Ong NLQ35, sinh nam 1967;
+ Ong NLQ36, sinh nam 1989;
+ Ba NLQ37, sinh nim 1996;
+ Ong NLQ38, sinh nam 1978;

Giao tra cho ba D6 Diém Q 22 (hai muoi hai) phong tro c6 dién tich
658m?’, thira s6 72, to ban d6 s6 4, bo BH, tai dia chi C70/129/18 PH, ap 4, xa
BH, huyén BC, Thanh pho H6 Chi Minh.

- Bugc dng Pham Hong A phai hoan tra cho ba Q s6 tien 820.800.000d
(tam tram hai mwoi triéu tam tram nghin dong).

- Ghi nhan sy ty nguyén cua nguyén don tra cong suc quan ly trong coi tai
san cho dng Pham Hong A bang tién thu tir viéc cho thué 22 (hai muoi hai) phong
tro 1a 633.400.000d (Sdu trdm ba muwoi ba triéu bon tram nghin dong). Hién dng
A dang quan 1y, dugc khau trir khong yéu cau thi hanh an.

- V& an phi dan sy 6ng Pham Hong A phai chiu 1a 200.000d (hai tram
nghin dong) va 24.416.000d (hai mwoi bon triéu bon tram muwoi sau nghin dong).

Hoan tra cho ba P56 Diém Q va éng Lin Tong Ch sb tién da nop la
20.742.000d (hai muoi triéu bay tram bon muoi hai nghin dong) theo bién lai s6
AG/2010/08653 ngay 28/5/2015. Hoan tra cho 6ng Lin Tong Ch s tién
28.500.000d (hai muwoi tdm triéu nam trdm nghin dong) theo bién lai sb
AG/2010/04396 ngay 05/11/2012.

Ngoai ra, an so tham con tuyén vé trach nhiém thi hanh an va quyén khang
cao cho cac duong su theo quy dinh ctia phéap luat.

Pén ngay 29 thang 11 nam 2016, 6ng Pham Hong A c6 don khang cio toan
b ban an dan sy so thdm so 1171/2016/DS-ST ngay 24 thang 11 ndm 2016 cua
Toa an nhan dan Thanh pho H6 Chi Minh.

Tai phién toa phic tham, nguoi tham gia to tung khong rat don khoi kién,
khong thay doi khang cao, khdng tu thoéa thuan hoa giai va yéu cau Toa an giai
quyet theo phap luat.

- Nguoi bdo vé quyen va loi ich hop phép cho bj don 1ap lugn ring: Nguoi
khoi kién yéu cau hay hO'p dong uy quyen ngay 10/7/2016 chi uy quyén vé tham
gia to tung cht khdng c6 ay quyén vé quan ly tai san, nhung ban an so thaim giai
quyét budc bi don phai giao tra cho nguyén don 22 phong tro toa lac tai dia chi s6
C7b/129/18 PH, 4p 4, xa BH, huyén BC, Thanh phé H6 Chi Minh 1a vi pham
nghiém trong vé thu tuc té tung do vuot qua yéu cau cua ngudi khoi kién; Ong
Pham Hong A da c6 don xin mién giam nop du phi cho viéc yéu cau phan té cua
ong A, chua dugc Toa cap so tham xem xét tra 1oi bang van ban, nhung lai dinh
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chi yéu cau phan t6 nay cua ong A la khong dung phép ludt. Ong Lé Anh M chi
dugc phia nguyén don uy quyen tham gia t6 tung ¢ cap so tham, nén khong dugc
tham gia t6 tung ¢ cap phuc tham, dé nghi Hoi ddng xét xir phic tham xem xét.

- Pai dién Vién kiém sat nhan dan cap cao tai Thanh phé H6 Chi Minh phét
biéu ¥ kién: Qua trinh thu Iy vu &n va tai phién tda phic thim, Tham phan, Hoi
ddng xét xir va cac dwong su chap hanh dang quy dinh cua Bo luat té tung dan su.
Poéng thoi phan tich danh gia ching c& cho rang ban 4n so tham chap nhan khoi
kién ctia nguyén don 1a c6 co sé phéap luat, dé nghi khéng chap nhan khang cao
ctia 6ng Pham Hong A, gitt nguyén ban an so tham;

NHAN PINH CUA TOA AN:

Sau khi nghién cizu toan bg cac tai lidu, ching cit ¢é luu trong hé so vu &n
da duoc tham tra tai phién toa, can cir vao két qua tranh lugn tai phién toa, y kién
phéat bieu cua Kiem sat vién, sau khi thdo lugn, ngh; an, Héi dong xét xi nhan
dinh:

[1] Vé thu tuc t6 tung:

- Xét don xin vang mat dé ngay 15/5/2018 cua nguoi khang cao 6ng Pham
Hong A cho rang do bi bénh cao huyét ap, hé van tim va c6 cung cap kém theo 02
don thuéc cta Bénh vién An Sinh. Hoi dong xét xt phlc tham nhan thay: bénh
cuia 6ng Pham Hong A chi diéu tri ngoai trt dai han, khong thudc truong hop bat
kha khang. Hon nita & vu 4n ndy d mé phién toa dén lan tha 6 (cu thé vao cac
ngay 22/6/2017; 08/8/2017; 10/11/2017; 18/12/2017; 12/01/2018 va 17/5/2018).
Trong d6 da triéu tap hop 1& dbi véi 6ng Pham Hong A dén lan thic 3 (cu thé
ngay 22/6/2017;18/12/2017 va 17/5/2018). Do d6; Hoi dong xét xtr phic tham
quyét dinh xét xir ving mat 6ng Pham Hang A tai phién toa phic tham theo ding
quy dinh cua phép luat.

- Xét uy quyén caa dng Lin Tong Ch, ba B3 Diém Q cho dng L& Anh M
tham gia t6 tung dé ngay 21/9/2015 da thé hién thoi han uy quyén dén khi xét xur
va thi hanh an xong. Do d6 ngudi bao vé quyén va lgi ich hop phap cua bi don
cho rang 6ng Lé Anh M chi dugc nguyén don uy quyén tham gia t tung & cap so
tham 1a khong ¢ cin ctr chap nhan.

- Xét vé khoi kién cia nguyén don: Tai cic don khoi kién dé ngay
10/6/2012; ngay 15/6/2012 déu cd noi dung yéu cau hiy hop dong ay quyen va
budc bi don phai giao tra nha, dat cho nguyén don; Pon khai kién bd sung dé
ngay 20/5/2015 cua nguyén don yéu cau bi don phal thanh toan cho nguyén don
s6 tién 982.800.000d va di co nop tién tam ung an phi khei kién 20.742.000d
theo quy dinh. V1 1€ do; ban an so tham giai quyét budc bi don phai giao tra nha,
dat va sé tién 820.800.000d cho nguyén don 1a hoan toan nam trong noi dung yéu
cau khoi kién ctua nguyén don, khong giai quyét khong vuot qua yéu cau cua
nguyén don nhu ngudi bao vé quyén va loi ich hop phap cho bi don di dat ra.

[2] V& noi dung: Ngudn gdc thira dat cé dién tich 658m?, thira s 72, to ban
d6 s 4, bd dia chinh BH, huyén BC, Thanh phé H6 Chi Minh caa ba Mai Thi H
dang tén sir dung. Bén thang 12-1999, ba H chuyén nhuong cho ba Truong Thi
Ph dién tich 4.500m?. Sau d6, ngay 20/01/2002 ba Ph sang nhuong cho ba Q va
6ng Chih dién tich 658m® Thang 9-2002, ba 4 Diém Q cung Nguyén Thi Kim
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V1 ky hop dong xay dung véi ndi dung: “Vo chdng ba Q chi toan bo kinh phi dau
tu xdy dung 22 can nha tro dang nha cap 4 ... giao cho ba Nguyén Thi Kim V1
truc tiép trong coi viéc thi cong. Khi xay dung nha hoan chinh, cac bén thoa thuan
giao cho ba V1 té chuc cho thué nha tro, hang thang ba V1 duoc nhan thi lao
bang 10% trén doanh thu cho thué nha”. Trong qua trinh quan 1y, nim 2004 ba
V1 ty y ban 02 (hai) can nha dang xay d¢ cho ba Nguyén Thi Phl va ong Nguyeén
Vin B. Hanh vi caa ba Nguyén Thi Kim V1 d3 bj truy td va xét xir vé toi “Lua
dao chiém doat tai san” (dwoc thé hién tai Ban dn hinh si phac tham so:
1661/2006/HSPT ngay 23/10/2006, cia Toa phic thdm Tda &n nhan dan téi cao
tgi Thanh phé Hé Chi Minh).

Ngay 10-07-2006, ba Do Diém Q uy quyen cho 6ng Pham Hong A tham
gia to tung dé giai quyét van dé trén, hop dong uy quyén khong ghi thoi han.
Trong qué trinh quan ly va khai thac cho thué phong tro ngay 11/7/2011 ong A
lam “Gidy bién nhan” véi noi dung xac nhan dng ¢ quan ly hai 16 nha tro tai ap
4, x4 BH, BC. Ong A cam két khong ban hoic sang nhuong khi chua c6 y kién
bang vin ban cia vg chong ba Q.

Trong qué trinh quan ly khai thac cho thué phong tro, 6ng A khéng thuc
hién ding cam két vé thanh toan tién cho thué phong tro, khéng tu nguyén giao
lai ti san cho ba Q, méc du ba Q da yéu cau nhiéu lan. Ngay 24/02/2012, ba Q c6
véan ban huy uy quyén ngay 10-07-2006 gitra ba Db Didm Q véi 6ng Pham Héng
A va yéu cau 6ng Pham Hang A giao lai toan b tai san cho ba Q. Déi véi khoan
tién thu duoc tir viée cho thué nha, nguyén don yéu cau:

- Thoi gian ay quyén tir ngay 10/7/2006 dén ngay hay ay quyén 24/2/2012,
6ng A thu duoc 633.600.000 dong; so tién nay phia nguyén don ty nguyén giao
cho 6ng A duoc huong, xem nhu 1a khoan tién dé dén b cdng sic quan ly trong
coi cho 0ng A.

- Thoi gian huy uy quyén tir ngay 24/2/2012, dén Ngay Xet Xu so tham 6ng
A thu dugc s tién 820.800.000 dong; s6 tien nay yéu cau 6ng A phai thanh toan
cho nguyén don.

Pbi vaéi 6ng Pham Hong A xéac dinh: Tai gidy bién nhan ngay 11/7/2011,
6ng A thira nhan ¢ quan 1y 02 16 dat nha tro tai Ap 4, x4 BH, huyén BC, Thanh
phd HO Chi Minh la cua nguyén don. Tuy nhién, néu phia nguyén don yéu cau
huy hop ddng uy quyen Iay lai tai san trén thi nguyén don phal hoan tra cho dng
A céc khoan tién gom: Tién dau tu xay dung nha tro ma ong A da bo ra la
1.800.000.000 dbng; Tién chi phi di lai trong thoi gian ba ndm dé doi lai nha dat
cho ba Q khoang 1.200.000.000 dong va 24.000.000 d¢dng do ba Q di no dng A
trudc do. Téng ba khoan bang 3. 024.000.000 ddng. Mat khéc, do trudc diy ba Q
cé hua (bang mleng) veGi Ong A; néu lay lai duoc tai san thi ba Q s& cho 6ng A
mot nira tong gia tri nha dat. Nay éng A chi dong y tra cho nguyén don mot nua
tong gia tri tai san tai dia chi C7b/129/18 PH, ap 4, xa BH, huyén BC, Thanh phé
Ho Chi Minh tuong duong bang ba ty dong.

[3] Xét khang céo toan bo ban 4n so tham cua 6ng Pham Hong A, Hoi dong
Xét xtr nhan thay: Tai cong van tra loi s6 114/CV-UB ngay 23/6/2005, ciia Uy ban
nhan dan x& BH, huyén BC, Thanh phd H6 Chi Minh va gidy xac nhan cua ba
Truong Thi Ph, thi c6 du cin clr xac dinh: Lo dat c6 dién tich 658m? thugc thua
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sb 72 to ban dd sb 4, toa lac tai 4p 4, x& BH, huyén BC, Thanh phé H5 Chi Minh
la cia ba Mai Thi H dang tén quyén su dung. Dén thang 12-1999, ba Mai Thi H
chuyén nhuong cho ba Truong Thi Ph dién tich 4.500m?. Bén ngay 20/01/2002
ba Ph chuyén nhuong lai cho ba Q va 6ng Chih dién tich 658m?. Sau khi chuyén
nhuong ba DS Didm Q 1a nguoi bo tién ra xay dung 22 phong tro trén phan dat
nay. Piéu nay hoan toan phd hop “Gidy bién nhdn” @& ngay 11/7/2011 do éng
Pham Hdng A viét c6 noi dung “Ong Pham Hong A ¢6 qudn ly hai 16 nha tro tgi
cfp 4, xa BH, BC, dng A cam két khdng ban hodc sang nhwong khi chua co y kién
bang van bdan cua vo chong ba Q7. Vi thé, tai ban &n dan sy so tham s
1171/2016/DS-ST ngay 24 thang 11 nam 2016 cua Toa an nhan dan Thanh pho
Ho Chi Minh tuyén xir chap nhan yéu cau khoi kién cua nguyén don vé viéc
cham dat hop ddng ty quyén ngay 10-07-2006, gitra ba P& Diém Q véi 6ng
Pham Hong A va budc 6ng Pham Hong A phai glao tra cho ba o Dlem Q 22
phong tro nam trong dién tich dat 658m?, thudc thira s6 72, to ban dd sb 4, bo BH,
tai dia chi C7b/129/18 PH, ap 4, xa BH, huyén BC, Thanh phé H6 Chi Minh 1a c6
can cu phéap luat.

[4] Doi véi khoan tién cho thué phong tro: Ong Pham Hong A da thira
nhan chinh 6ng 1a nguoi truc tiep quan ly va thu tien cho thué phong tro cu thé
nhu sau:

- Trong khoan thai gian tir ngay 10/7/2006 dén ngay 24/2/2012 1a 64 thang.
Trung binh gi4 caa mdi phong cho thué bing 450.000 dong/thang/phong. Nhu
vay 6ng Pham Hong A da thu duoc sb tién (64 thang X 450.000dong X 22 phong)
= 633.600.000 d6ng. S tién nay phia nguyén don di ty nguyén giao cho dng
Pham Hdng A duoc huong dé bu dap vao cong sic quan ly trdng coi nha tro cua
ong A. Pay la su tu nguyén cua nguyén don, khong trai dao duc x& hoi va phap
luat, nén co can cir dé Hoi dong xét xir ghi nhan.

- Trong khoang thoi gian tir khi nguyén don yéu cau huy hop dong uy
quyén cho dén ngay xét xir so tham 1a 57 thang (tr ngay 24/2/2012 dén ngay
24/11/2016); theo dng Pham Hong A xac dinh luu lugng phong cho thué binh
quan mdi thang chi dugc 18/22 phong; gia mdi phong cho thué bang 800.000
dong/thang/phong; van dé nay phia nguyén don da dong y chap nhan. Do d6, ban
an so tham budc 6ng Pham Hong A phai 6 trach nhiém hoan tra cho ba Q sé tién
cho thué phong tro (57 thang X 800.000d X 18 phong) = 820.800.000d 1a c6 can
cu.

[5] Béi v6i 6ng Pham Hong A yéu cau ba B3 Diém Q phai thanh toan cho
6ng Pham Hong A cac khoan tién gom: Tién dau tu xdy dung nha tro
1.800.000.000 dong. Tién chi phi di lai trong 3 nim dé doi lai nha cho ba Q khoan
1.200.000.000 d6ng va cho ba Q muon trudc 24.000.000 dong. Téng cong ba
khoan hon 3.024.000.000 dong.

Déi vé6i yéu cau phan té nay caa 6ng Pham Hong A di dugc Toa an nhan
dan Thanh ph Ho6 Chi Minh xem xét trong qué trinh thu ly, giai quyét vy an theo
quy dinh. Tuy nhién, Toa 4n nhan dan Thanh phé H6 Chi Minh di lién tuc ban
hanh nhiéu vin ban théng bao nop tién tam tng an phi sé6 471/TB-TA ngay
13/5/2013; s6 1214/TB-TA ngay 12/3/2015; s6 2199/TB-TA ngay 15/4/2015 theo
quy dinh Piéu 130 Bo luat t6 tung dan sy duoc stra d6i bo sung nam 2011(nay la
biéu 146 B¢ ludt té tung dan s nam 2015) nhung 6ng Pham Hong A khdng thuc
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hién nop tién tam tng an phi theo quy dinh. Do d6, Toa Cap so thim nhan dinh
ong Pham Hong A da tu tir bo yéu cau ciia minh; néu sau ndy 6ng Pham Hong A
c6 y8u cau s& dugc giai quyét bang mot vu an khac, xét thay 1a phu hop.

[6] Tai vin ban sé 3129/2015 ngay 20/11/2015 ¢ xac nhan cia Vin phong
Kinh té - Vian Hoa Viét Nam tai Dai Bic, 6ng Lin Tong Ch thira nhan tai san dién
tich 658m? thira s6 72 t& ban dd s6 4, bo BH, huyén BC, Thanh phé H6 Chi Minh
4 tai san thuoc quyén s& hitu riéng cua ba B4 Diém Q; ba Q dugc quyén tu dinh
doat. Cho nén ban an so tham tuyén giao tra tai san cho ba B Diém Q la ding
phap luat.

[7] Tai phién toa phuc tham dng Pham Hong A khong dua ra tai liéu chung
ctr ndo khac, nén Hoi dong xét xa phic tham khong chap nhan khang céo cua 6ng
Pham Hong A; giir nguyén ban an dan su so tham s6 1171/2016/DS-ST ngay 24
thang 11 nam 2016 caa Toa an nhan dan Thanh phd H6 Chi Minh theo nhu quan
diém dé nghi cua Kiém sat vién & tai phién toa 13 ¢ cén cu.

[8] 6ng Pham Hong A phai chiu 200.000 dong an phi dan su so tham;
24.410.000 dong (cua so tien 820.800.000 phdi tra cho ba Q) va 300.000 dong an
phi dan su phtc tham;

[9] Céc phan khéc cia ban an dan sy so tham khéng bi khang céo, khang
nghi dugc gitr nguyén.

Vi cac lé trén,
QUYET PINH
Cdn ci vao khoan 1 Diéu 308 cua Bo luat t tung dan su;

Khang chap nhan khang céo cua 6ng Pham Hong A; giir nguyén ban an dan
su so thdm so 1171/2016/DS-ST ngay 24 thang 11 ndm 2016 cua Toa an nhan
dan Thanh pho H6 Chi Minh.

Can ctt Diéu 37; 147; 228; 273 Bo luat té tung dan sy nam 2015;
Can ctr Diéu 581; 582; 584; 589 Bo luat dan su nim 2005;

Ap dung Luat thi hanh &n dan su duoc stra d6i nim 2014.

Tuyén xu:

1/ Cham dit hop dong uy quyén ngay 10-07-2006, giira ba D6 Diém Q vi
ong Pham Hong A.

2/ Bugc 6ng 6ng Pham Hong A, ba NLQ1 cling nhiing ngudi dang cu tra
trong khuon vién nha dat (bao gom nhitng nguwoi dang thué nha):

- Ba NLQ1, sinh nam 1961,
- Ba NLQ?2, sinh nam 1984;
- Ong NLQ3, sinh nim 1987;
- Ba NLQ4, sinh nam 1993;
- Ba NLQ5, sinh nam 1996;
- Ba NLQ6, sinh nam 1984;

- Ong NLQ?7, sinh nim 1978;
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- Ba NLQ8, sinh nam 1977,

- Ong NLQ9, sinh nim 1985;
- Ba NLQ10, sinh nam 1986;

- Ong NLQ11, sinh nim 1972;
- Ba NLQ12, sinh nam 1983;

- Ong NLQ13, sinh nim 1993;
- Ong NLQ14, sinh nim 1993;
- Ong NLQ15, sinh nim 1985;
- Ba NLQ16, sinh nam 1992;

- Ong NLQ17, sinh nim 1994;
- Ba NLQ18, sinh nam 1959;

- Ba NLQ19, sinh nam 1995;

- Ba NLQ20, sinh nam 1952;

- Ong NLQ21, sinh nam 1974;
- Ong NLQ22, sinh nam 1975;
- Ong NLQ23, sinh nam 1954;
- Ong NLQ24, sinh nam 1969,
- Ba NLQ25, sinh nam 1978;

- Ong NLQ26, sinh nam 1993;
- Ba NLQ27, sinh nam 1992;

- Ba NLQ28, sinh nam 1965;

- Ba NLQ29, sinh nam 1976;

- Ong NLQ30, sinh nam 1981;
- Ba NLQ31, sinh ndm 1982;

- Ong NLQ32, sinh nim 1994;
- Ba NLQ33, sinh nam 1995;

- Ba NLQ34, sinh nam 1971;

- Ong NLQ35, sinh nim 1967;
- Ong NLQ36, sinh nam 1989;
- Ba NLQ37, sinh nam 1996;

- Ong NLQ38, sinh nam 1978;

_Phai c6 trach nhi¢m giao tra cho ba B6 Diém Q 22 (hai muoi hai) phong
tro nam trong dién tich dat 658m?, thudc thira s6 72, tc‘r,bér} d6 so 4, bo BH, tai dia
chi C7b/129/18 PH, ap 4, x4 BH, huyén BC, Thanh pho Ho Chi Minh.

3/ Buoc 6ng Pham Hdng A phai hoan tra cho ba D& Didm Q sé tién

820.800.0004 (tdm tram hai muwoi triéu tam tram nghin dong).
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4/ Ghi nhan su tu nguyén cta nguyén don tra cdng suc quan ly trdng coi tai
san cho 6ng Pham Héng A bing tién thu tir viéc cho thué 22 (hai muoi hai)
phong tro 13 633.400.000d (Sdu trdm ba muoi ba trigu bon tram nghin dong).
Hién 6ng A dang quan 1y, duoc khau trir khéng yéu cau thi hanh an.

5/ \/é &n phi:

- An phi dan sy so tham va an phi dan sy ¢6 gia ngach: 6ng Pham Hong A
phai chiu 1a 200.000d (hai tram nghin) dong) va 24.416.000d (hai muwoi bon trigu
bon tram muwoi sau nghin dong).

Hoan tra cho ba BS Diém Q va 6ng Lin Tong Ch sb tién da nop
20.742.000d (hai mwoi triéu bay tram bon muoi hai nghin dong) theo bién lai s6
AG/2010/08653 ngay 28/5/2015. Hoan tra cho ong Lin Tong Ch s tién
28.500.000d (hai muwoi tdm triéu nam trdm nghin dong) theo bién lai sb
AG/2010/04396 ngay 05/11/2012.

- An phi dan sy phiac tham: Ong Pham Hong A phai chiu 300.000d. Ong
Pham Hong A d nop tam ung an phi 200.000d duoc thé hién tai bién lai thu sé
0031682 ngay 09 thang 12 nam 2017 caa Cuc Thi hanh an dan su Thanh phd Ho6
Chi Minh, nay con phai nop tiép 100.000d.

Truong hop ban &n, quyét dinh duoc thi hanh 4n theo quy dinh tai diéu 2
Luat Thi hanh an dan su thi nguoi dugc thi hanh an dan su, ngudi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén
thi hanh &n hoic bi cudng ché thi hanh 4n theo quy dinh tai cac diéu 6, 7 va 9
Luat Thi hanh an dan su. Thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai
diéu 30 Luat Thi hanh &n dan su.

An xir phic tham cong khai c6 hiéu luc phép luat ké tir ngay tuyén an.

Noi nhén: TM.HOI PONG XET XU PHUC THAM
- Toa &n nhan dan toi cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSNDCQC tai thanh ph6é H6 Chi Minh;

- TAND TP. HCM;

- VKSND TP. HCM;

- Cuc THADS TP. HCM;

- Cong an TP. HCM;

- S6 Tu phap TP. HCM;

-BCTN “ (3); 5 . .

- Luu: VP (3), HS (2), 15b. (AN 09) Pang Quoc Khoi
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