TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH DONG THAP Poc lap - Tw do - Hanh phuc

Ban 4n s6: 08/2018/KDTM-PT
Ngay: 31-8-2018
V/v tranh chép kinh doanh
thwong mai hop dong xay dung

, _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH DPONG THAP

- Thanh phin Hpi dong xét xir phiic tham gom cé:

Thdm phan - Chii toa phién toa: Ong Nguyén Vin My
Cdc Tham phdn: Ong Huynh Thanh Tan
Ong Tran Phudc Hoi

- Thue ky phién toa: Ba H6 Thi My Linh — Thu ky Toa an nhan dan tinh
Pong Thap.

- Dai dign Vign kiém sdt nhan dan tinh Pong Thdp: Ong Lé Thanh Bién -
Kiém sét vién tham gia phién toa.

Trong cac ngay 28 va 31 thang 8 nam 2018, tai tru s¢ Toa an nhan dan tinh
Pong Théap xét xir phiic tham coéng khai vu an thy 1y s6 10/2017/TLPT-KDTM
ngay 13 thang 7 nam 2017 vé viéc “Tranh chap kinh doanh thuwong mai hop
dong xay dung”.

Do Ban an kinh doanh thuong mai so tham s6 03/2017/KDTM-ST ngay 07
thang 6 nam 2017 cta Toa 4n nhan dan thanh phd S bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xir phiic thim sd: 184/2017/QD-PT
ngay 28 thang 7 nam 2018 va theo Thong bao vé viéc mé lai phién toa sd
283/TB-TA ngay 13 thang 8 nam 2018, gifra cac duong su:

Nguyén don: Cong ty TNHH S

Dia chi: S6 1856, tinh 16 10, khu phé 1, phuong T, quan T, TP. H5 Chi
Minh.

Nguoi dai dién theo phap luat: Ong Chung Qubc V — Chirc vu: Giam déc



Cong ty.

Nguoi dai dién theo uy quyén: Ba Huynh Lé L, sinh nim 1977. Pia chi: S6
11, 16 El, 4p P, xa T, thanh phé S, tinh Déng Thap (Vin ban uy quyén ngiy
08/01/2015).

Bi don: Cong ty TNHH mdt thanh vién thuy san M

Pia chi: Lo II-1, khu A, khu cong nghiép S, thanh phé S, tinh Pong Thap.

Nguoi dai dién theo phap luat: Ong DS Truong S - Chirc vu: Giam déc
Cong ty.

Nguoi bao vé quyén va loi ich hop phap cta bi don: Luat su Huynh Thi
Quynh H — Vin phong luét su Q — Poan luat su tinh Pong Thép.

Nguoi khang cdo: Cong ty TNHH mot thanh vién thuy san M.
NOI DUNG VU AN:

Theo Pon khoi kién va trong qua trinh giai quyét vu an tai Toa an cip so
tham, Cong ty TNHH S trinh bay:

Cong ty TNHH MTV thuy san M (goi tat 1a Céng ty M) — ngudi dai dién
theo phap luat 6ng DS Truong S co thoa thuan ky Hop dong sé 0105 ngay
01/5/2014 vé viéc thi cong sira chita, xay lap cong trinh nha may M vai Cong ty
TNHH S (goi tit 1a Cong ty H).

Qua khao sat ngay 20/4/2014 Cong ty H c6 giri bang bao gia téng hop (thu
dién ttr) vat tu, tién nhan cong dé thi cong stra chita cong trinh nha may M.
Nhung qua tham khao bang bao gia tong hop thi gitta ong V véi dng S dién
thoai trao ddi truc tiép thong nhat gia ca, vat tu, nhan cong va thong nhat ngay
01/5/2014 tién hanh thi cong cong trinh gia tri tam tinh 2.500.000.000 dong, hd
so thiét ké k¥ thuat, gidy phép xay dung cong trinh do Cong ty M chiu trach
nhiém, hop ddéng bén Cong ty M khong ky tén dong dau.

Qua trinh thyc hién phia Cong ty M thanh toan tién cho Cong ty H nhu sau:
- Ngay 30/5/2014 s6 tién: 200.000.000 dong.
- Ngay 12/6/2014 s6 tién: 200.000.000 dong.
- Ngay 24/6/2014 s6 tién: 200.000.000 dong.
- Ngay 18/7/2014 s6 tién: 200.000.000 dong.



- Ngay 01/8/2014 s6 tién: 200.000.000 dong.
- Ngay 11/8/2014 s6 tién: 100.000.000 dong.
- Ngay 09/10/2014 sb tién: 100.000.000 dong.
- Ngay 15/9/2014 s6 tién: 100.000.000 dong.
- Ngay 01/11/2014 sb tién: 100.000.000 dong.

Téng cong, Cong ty M da thanh toan cho Cong ty H sd tién 1.400.000.000
ddng. Theo bién ban xac nhan khéi luong thuc té thi cong dén ngay 31/12/2014
tong sb tién 2.433.351.486 ddéng. Nhu viy, Cong ty M con ng Cong ty H
1.033.351.486 dong.

Tuy nhién, qua két qua thim dinh gia tri stra chita xay dung cong trinh nha
may M cua Trung tdm kiém dinh chat luong cong trinh x4y dung thudc S& xay
dung Pong Thap tong gid tri sira chira xay dyng 1.991.288.000 dong, Cong ty H

théng nhat két qua tham dinh cua Trung tdm kiém dinh.
(1.991.288.000 dong - 1.400.000.000 ddng = 591.288.000 dong).

Do d6, tai phién toa so tham, Cong ty H chi yéu cau Cong ty M thanh toan
s6 tién ng cai tao, stra chita cong trinh nha may M 591.288.000 dong va l4i phat
sinh tam tinh tir ngdy 09/01/2015 dén ngay 07/6/2017 1a 28 thang 28 ngay, mic
131 1,125%/thang, cu thé:

591.288.000 ddng X 1,125% X (28 thang 28 ngay) = 192.464.244 dong.

Tong cong von, 1di: 783.752.244 ddng. Di véi yéu cau phan to ctia Cong
ty M thi Céng ty H khong dong ¥, vi khi cac hang myc cong trinh hoan thanh,
nhung chua dugc tién hanh nghiém thu ban giao ma Cong ty M dua vao sir dung
va tai thoi diém sir dung thang 08/2014 phia Cong ty M khong c6 bat ctr phan
anh gi vé cac hang muc khong dam bao chét lwong. Sau khi st dung hon 01
nam, thoi diém Cong ty H khai kién tai Toa thi phia M méi ¢ ¥ kién cac hang
muc trén khong dam bao chat luong, yéu cau kiém dinh. Cong ty H dong ¥ xuét
hoa don gia tri gia ting cho COng ty M khi thanh toan tién xong. Ngoai ra,

khong con yéu cau gi khéc.

Trong qua trinh giai quyét vu an tai Toa an cdp so tham, Cong ty TNHH
mot thanh vién thuy san M trinh bay:



Giira Cong ty M véi Cong ty H ¢ thoa thuan miéng vé thoi gian stra chita,
cai tao nha may M, khong c6 thiét ké ban v&, gidy phép xay dung. Sau khi thoa
thuan Cong ty H c6 giri bang bao gia, s6 hop ddng 0105 cho Cong ty M va ngay
01/05/2014 bat dau thi cong. Trong qua trinh thuc hién mot s hang muc coéng
trinh khong dat chét lugng nhur:

- Mac bé tong khong dam bao chét luong,
- Cot thap nudce bi nghiéng,
- San mot trét mot 1au, nén khu xuong 1, xudng 2 bi triing.

Nén Cong ty M yéu cau Cong ty H tam ngimg dé kiém tra khoi lugng, chit
luong cong trinh. Luc nay, Cong ty M c6 bao véi Cong ty H vé cac hang muc
khong dam bao chét luong, yéu cau khac phuc thi anh V néi lam phai c6 so xuat
va khong thuc hién. Viéc Cong ty M bé&o cho Cong ty H chi la thong bao miéng,
khong c6 chung ctr chung minh.

Qua két qua tham dinh gia tri stra chita xay dung cong trinh nha may M cuia
Trung tdm kiém dinh chat lugng cong trinh x4y dung thudc S¢ xdy dung Pong
Thap tong gia tri stra chita xay dung 1.991.288.000d, Cong ty M thong nhat két

qua tham dinh cta Trung tdm kiém dinh.

Cong ty M thong nhat trinh bay ctia Cong ty H qua trinh thyc hién Cong ty
M di thanh toan tién cho Cong ty H tong cong 1.400.000.000 dong (c6 chimg tir
kém theo). Nhu vay, tong gia tri stra chita xdy dung 1a 1.991.288.000 dong -
1.400.000.000 dong = 591.288.000 dong.

Cong ty M dong y tra s tién 591.288.000 dong khi Cong ty H xuat hoa
don gia tri gia ting, khong dong v tra 13i, vi hai bén chua thong nhat sb tién phai
tra cho cac hang muc di thi cong. Pdng thoi, Cong ty M yéu cau phan t6 ddi véi
Cong ty H bdi thuong thiét hai do stra chita hang muc cong trinh nha may M
khéng dam bao chat lugng sb tién 316.493.000 dong.

Tai phién toa so tham, COng ty M rit mot phan yéu cau phan to ddi véi chi
phi giam dinh thiét ké s tién 6.034.000 dong, chi yéu cau Cong ty H boi thudng
thiét hai s6 tién 310.459.000 dong. Ngoai ra, khong co y kién gi khac.

Tai quyét dinh Ban 4n so tham s6 03/2017/KDTM-ST ngay 07/6/2017 cta
Toa an nhan dan thanh phd S da tuyén:



Chép nhan yéu cau cua Cong ty TNHH S vé viéc yéu cau Cong ty TNHH
MTV thuy san M thanh toan sé tién vén 591.288.000 dong, 13i 192.464.244
dong.

Budc Cong ty TNHH MTV thuy san M thanh toan cho Cong ty TNHH S s
tién von 591.288.000 dong, 13i 192.464.244 dong.

Béc yéu cau phan t6 ctia Cong ty TNHH MTV thuy san M vé viéc yéu cau
Ccong ty TNHH S boi thuong thiét hai do sira chita cac hang muc cong trinh nha
may M khong dam bao chat luong sb tién 310.458.952 dong.

Ngoai ra, ban 4n so thim con tuyén vé an phi, chi phi giam dinh, quyén va
thoi han khang cdo, quyén yéu cau thi hanh an, nghia vu va thoi hiéu thi hanh an

cua cac duong su.

Sau khi xét xtr so tham, ngay 21/6/2017 Cong ty M c6 don khang céo, khang
c4o toan bo Ban an so tham s6 03/2017/KDTM-ST ngay 07/6/2017 ctia Toa an
nhan dan thanh phd S.

Tai phién toa phic tham:

Nguoi bao vé quyén va loi ich hop phap cua Cong ty TNHH MTV thuy san
M — Luat sy Huynh Thi Quynh H trinh bay:

Cong ty M khong dong ¥ va khang cdo toan b Ban an s6 03/2017/KDTM-
ST ngay 07/6/2017 caa Toa &n nhan dan thanh phd S trén cac cin ct sau day:

V& ap dung phép luat. Do 1a vu an kinh doanh thuong mai vé tranh chép
hop dong xay dung nén phai vién din cac quy dinh tai Luat thuong mai 2005 dé
giai quyét chtr khong thé ap dung cic quy dinh tai Diéu 124, Dicu 239, Piéu
401, Piéu 404 va Piéu 405 ctia Bo ludt dan su 2005 nhu trong Ban an da tuyén.

Vé viéc Toa an nhan dan thanh phd S chép nhan yéu cau tinh 14i 1,125 %
/thang d6i véi sb tién 591.288.000 ddng. Thoi gian tinh tir ngay 09/01/2015 dén
ngay 07/6/2017 theo yéu cau cia Cong ty H 1a khong dung. Vi trong qua trinh
sira chita COng ty H da lam khong dat yéu cau, khong dam bao chat luong cong
trinh gay thiét hai nghiém trong dén loi ich ctia Cong ty M. Hon nita, giita Cong
ty H va Cong ty M chua théng nhét s tién phai tra cho cac hang muc phai thi
cong, khong c6 Bién ban nghiém thu va Cong ty H khong c6 xut hoa don gia tri
gia tang.



Theo Diéu 35 Nghi dinh s6 46/2015/ND-CP ngay 12/5/2015 ctia Chinh phi
vé quan 1y chat lugng va bao tri céng trinh xdy dung quy dinh thi Céng ty H
phai ¢o trach nhi€ém bao hanh cong trinh cho Cong ty M trong thoi gian 12 thang
va sb tién 1a 99.564.000 dong Cong ty M giit lai dé bao hanh twong dwong 5%
gia tri cong trinh (1.991.288.000 dong x 5%). Cong ty M da tra duoc sb tién
1.400.000.000 dong. Con lai 591.288.000 dong bao gém ca s tién bao hanh
99.564.000 dong. Nhung Bén 4an sé 03/2017/KDTM-ST ngay 07/6/2017 ctia Toa
an thanh phd S van chap nhan yéu cau tinh 13i ddi voi sb tién 99.564.000 dong
cta Cong ty H 1a khong dung.

V& yéu cau phan td trude day Cong ty M yéu cau Cong ty H bdi thuong s6
tién 310.459.000 dong. Tuy nhién tai phién tdoa hom nay cin cit vao Bang tong
hop kinh phi dy toan ngay 12/12/2016 cia Trung tim kiém dinh chat luong
cong trinh xay dung thi cong cong trinh Nha may thiy san M, Cong ty M yéu

cau boi thuong s6 tién dé cai tao sira chita cac hang muc la 224.659.000 déng.

Péi voi cac thiét hai vé chi phi thué mat bang, lvong céng nhan va tién
thué xe cau tong cdng sb tién 1a 85.800.000 dong, tai phién toa hom nay Cong ty
M khong tiép tuc yéu cau.

Tir nhitng 1y do trén, dé nghi Hoi dong xét xir khong chap nhan yéu cau
tinh 14i ctia Cong ty H. Chap nhan yéu cau phan té ciia Cong ty M yéu cau Cong
ty H phai bdi thudng thiét hai s tién 224.659.000 dong va budc Cong ty H phai
chiu 1/2 chi phi giam dinh s6 tién 42.333.500 dong.

Nguoi dai dién theo Gy quyén ciia nguyén don 1a ba Huynh Lé L trinh bay:

Cong ty H khong dong y yéu cau khang céo ctiia Cong ty M. Tuy nhién, tai
phién toa hom nay dong ¥ sb tién bao hanh cong trinh 1a 5% gid tri cong trinh
theo 101 trinh bay cua Cong ty M. Nay, van gitt yéu cau Cong ty M thanh toan sb
tién no cai tao, stra chira cong trinh nha may M 1a 591.288.000 dong; Trir ra sd
tién bao hanh 99.564.000 dong (5% gia tri cong trinh) con lai 491.724.000 dong,
yéu cau tinh I4i phét sinh tam tinh tir ngdy 09/01/2015 dén ngay 07/6/2017 1a 28
thang 28 ngdy, muc 13i suat 1,125%/thang, cu thé: 491.724.000 déng x 1,125%
x (28 thang 28 ngay) = 160.056.000 dong.

Tong cong von, 13i 1a 751.344.000 dong, khong dong ¥ yéu cau phan t6 cla
Cong ty M vi khi cac hang muyc cong trinh hoan thanh, nhung chua duoc tién
hanh nghiém thu ban giao thi Cong ty M da dua vao sir dung, va tai thoi diém su



dung thang 08/2014 phia Cong ty M ciing khong c6 bat ctr phan anh gi vé cac
hang muc khong dam bao chét luong. Sau khi st dung hon 01 nam, thoi diém
Cong ty H khai kién tai Toa thi phia Cong ty M mdi c6 ¥ kién cac hang muc
trén khong dam bao chat luong, yéu cau kiém dinh. Cong ty H ddng ¥ xuat hoa
don gia tri gia tang cho CONg ty M khi thanh todn tién xong.

Dai dién Vién kiém sat nhan dan tinh Dong Thap phat biéu:

Vé chip hanh phap luét t6 tung: Thong qua kiém sat viéc giai quyét vu an tir
khi thy 1y dén thoi diém xét xir, ThAm phan da tudn tha dung cac quy dinh cta Bo
ludt T6 tung dan sy trong qua trinh giai quyét vu an. Tai phién toa, Hoi dong xét xir
da thyuc hién dung cac quy dinh cta B0 luat T tung dan sy vé phién toa phuc tham
xét xtr vu 4n. Doi véi cac duong sy, tir khi thu 1y vu 4n cling nhu tai phién toa phic
tham da thyc hién ding quyén va nghia vu clia minh quy dinh tai cac Diéu 70, 71,
72 va chap hanh dung ndi quy phién toa quy dinh tai Diéu 234 B luat T6 tung dan

Su.

Vé ndi dung yéu cau khang cdo cua bi don: Dé nghi chap nhan mot phan yéu
cau khang cdo ciia Cong ty M, sira Ban an kinh doanh thuong mai so tham s6
03/2017/KDTM-ST ngay 07/6/2017 ctia Toa an nhan dan thanh phd S.

Cong nhan sy thoa thuan gitra Cong ty H va Cong ty M vé viéc Cong ty M
c6 trach nhiém thanh toan cho Cong ty H sé tién gbc 1a 591.288.000 dong, budc
Cong ty M phai chiu 13i di v6i s6 tién 491.724.000 dong ké tir ngay 09/01/2015
dén ngay 07/6/2017 voi 1ai sut 1,125%/ thang. Do ca hai Cong ty déu c6 16i dan
dén thiét hai nén mdi bén phai chiu 1/2 s6 tién boi thuong thiét hai va 1/2 sb
tién chi phi giam dinh.

NHAN PINH CUA TOA AN:
[1]. Sau khi nghién ctru cac tai liéu, chimg cr c6 trong hd so vu an duoc

tham tra tai phién toa, cin cir vao két qua tranh tung tai phién toa, 10i phat biéu

ctia Kiém sat vién, Hoi déng x¢t xir nhan dinh nhu sau:

[2]. Pon khang cao cua Cong ty M trong thoi han ludt dinh va da ndp tam
g 4n phi phtic tham. Nhu vay, don khang céo 1a hop 18.

[3]. Xét ndi dung khang cdo: Cong ty M khang cdo toan by Ban an kinh
doanh thuong mai so tham s6 03/2017/KDTM-ST ngay 07/6/2017 ctia Toa 4n nhan
dan thanh phé S, khong chap nhan tra 13i d6i voi sé tién Cong ty M chua thanh
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toan cho COng ty H, yéu cau Cong ty H phai boi thuong thiét hai s tién
224.659.000 ddng va budc Cong ty H phai chiu 1/2 chi phi giam dinh s tién
42.333.500 dong.

[3.1]. Xét Hop ddng xay dung s6 0105 ngay 01/5/2014 giita Cong ty H va
Cong ty M vé cung cap vat tu va thi cong xay dung, cai tao cong trinh Nha may
thuy san M.

Cu thé CoOng ty H thoa thuan nhan stra chira cai tao nha may M. Theo do,
Cong ty H da giri hop dong xay dung, bang bao gia tong hop qua thu dién tir cho
Cong ty M. Véan dé nay phia Cong ty M ciing thira nhan trén thuc té nguoi dai
dién hop phép cta hai bén c6 théa thuan va theo d6 Cong ty H co thi cong cai
tao nha may M bat dau tir ngay 01/5/2014 va qua trinh thuc hién Cong ty M da
thanh toan tién cho Cong ty H nhiéu lan, tong s6 tién 1a 1.400.000.000 dong.
Nhu vay, theo 101 trinh bay cua cac bén cho théy viéc thoa thuan duoc thuc hién
boi chu thé 13 nguoi c6 du tham quyén, cé di ning lyc hanh vi theo quy dinh
ctia phap lut va viéc giao két 1a hoan toan ty nguyén, ndi dung khong vi pham
diéu cAm cua phéap luat, khong trai dao dirc xa hoi. Pong thoi, cic bén da co

thuc hién quyén va nghia vu ciia minh theo thoa thuén.

Tai khoan 2 Piéu 107 Luat xdy dung nam 2003 quy dinh: “Hop dong
trong hoat déng xdy dung dwoc xdc ldp bang van ban”. Tuy nhién, Luit xay
dung nim 2003 khong c6 quy dinh vé cac truong hop vo hiéu dbi véi Hop dong
xay dung va Luat thuong mai nam 2005 cling khong c6 quy dinh cac truong hop
v6 hiéu ctia hop dong thuong mai. Do d6, phai cin cir vao Bo luat dan sy nam
2005 dé xem xét, qua d6 nhan thay viéc thoa thuan gitta Cong ty H va Cong ty
M khéng roi vao cac truong hop bi vo hiéu dugc quy dinh tir Diéu 127 dén Piéu
134 Bo luat dan sy nam 2005, mac khac theo quy dinh tai khoan 2 Piéu 401 Bo
luat dan su nam 2005 quy dinh: “Hop dong khéng bi vé hiéu trong truong hop
c6 vi pham vé hinh thirc, trir truong hop phdp ludt ¢é quy dinh khac”. Do do,
xéac dinh su thoa thuan giita Cong ty H va Cong ty M vé viéc sira chita cai tao

nha may M 14 c6 gia tri phap 1y, lam phat sinh quyén va nghia vu ctia cac bén.

[3.2]. Xét viéc COng ty H yéu cau Coéng ty M thanh toan s tién
591.288.000 dong. Do gitra hai bén da thong nhat gia tri xay dung cong trinh cai
tao stra chita nha may M tong sb tién 1.991.288.000 dong. Sau khi khau trir s6
tién di thanh toan 1.400.000.000 dong con lai 591.288.000 dong Cong ty M



d6ng y thanh toan cho Cong ty H, nén Hoi dong xét xir cong nhan su thoa thuan
nay.

[3.3]. Xét viéc Cong ty H yéu cau Cong ty M thanh toan I&i d6i véi
491.724.000 déng dong ké tir ngay 09/01/2015 dén ngay 07/6/2017 véi 1ai suat
1,125%/ thang sb tién 160.056.000 dong.

Viéc Cong ty M cho rang vi tir truée dén nay giira hai bén khong c6 Bién
ban nghiém thu, Cong ty H ciing khong c6 xuét hoa don gia tri gia ting va theo
Bao cdo két qua giam dinh chat luong coéng trinh Nha may thiy san M ngay
22/6/2018 xac dinh cong trinh khong dat chét lugng 13 do 16i ciia bén thi cong
nén nay Cong ty M khong thong nhat dbi véi yéu cau tinh 14i caa Cong ty H.
Lap luén nhu trén ciia Cong ty M 1a khong co6 co so, boi 1€ vao ngay 31/12/2014,
giita Cong ty M va Cong ty H da c6 xac nhan khi lugng thuc té thi cong va hai
bén ciing d4 thong nhat gia tri xy dung cong trinh cai tao sira chita nha may M
1.991.288.000 dong. Ngoai ra, trén thuc t& Cong ty M di bat dau st dung cac
hang muc tir thang 8/2014. Mic khéc, phia Céng ty M cho ring c6 bao véi Cong
ty H vé cac hang muc khong dam bao chat luong va yéu cau khic phuc nhung
phia Cong ty H khong chap nhan. Vé phia Cong ty H khong thira nhan cé su
viéc nhu trén va Cong ty M ciing khong ¢6 ching ctr ching minh cho 101 trinh
bay ctia minh. Do d6, cin ctr theo quy dinh tai Diéu 306 Luat thuong mai nim
2005 thi Cong ty M co trach nhiém phai tra 13i d6i v6i sb tién cham tra theo 1ai
suat no qua han trung binh trén thi truong tai thoi diém thanh toan tuong Ung
v6i thoi gian cham tra. Nhu vay, viéc Cong ty H yéu cau Cong ty M tra 13i doi
v6i sb tién 491.724.000 dong ké tir ngay 09/01/2015 dén ngay 07/6/2017 1a co

co s¢ dé chap nhan.

Vé muc i suét, do tai phién toa phiic thim hai bén da théng nhat 4p dung
muc 1,125%/ thang néu co tinh 13i, do d6 Hoi dong xét xir chap nhan yéu cau
tinh 13i ctia Cong ty H dbi véi sb tién 491.724.000 dong ké tir ngay 09/01/2015
dén ngay 07/6/2017, muc 13i suat 1a 1,125%/ thang, thanh tién 13 160.056.000
dong.

[3.4]. Xét yéu cau phan tb cua Cong ty M yéu cau Cong ty H bdi thudng
chi phi khic phuc stra chira hu hong 1a 224.659.000 dong.

Theo d6, phia Coéng ty H khong dong ¥ d6i v6i yéu cau trén vi cho rang
theo Hop ddng s6 0105 ngay 01/5/2014, thoi gian bat dau thi cong cung ngay



01/5/2014 va ban giao cong trinh ngay 30/11/2014. Tuy nhién, phia Céng ty M
tu y dua cac hang muc cong trinh da dugc stra chita xong st dung vao thang
8/2014, thoi diém nay cac hang muc cong trinh chua duoc ban giao theo thoa
thuan hop dong va qué trinh st dung Cong ty M ciing khong co y kién gi véi
Cong ty H vé hang muyc cong trinh khong dam béao chat luong. Vé phia Cong ty
M cho rang khi phat hién cac hang muc cong trinh khong dat chit luong thi c6
bao véi Cong ty H nhung chi la bao miéng, khong ¢6 chig ctr ching minh.

Xét thdy, can ctr vao Piéu 303 Luat thwong mai nam 2005 quy dinh: “Tri
cdc truong hop mién trach nhiém quy dinh tai Diéu 294 ciia Ludt ndy, trach

nhiém boi thuwong thiét hai phdt sinh khi c6 dii cdc yéu to sau day:
1. C6 hanh vi vi pham hop dong;
2. C6 thiét hai thuc té;
3. Hanh vi vi pham hop déng la nguyén nhdn triee tiép gdy ra thiét hai.”

Pdng thoi, cin clir vao Béo cdo két qua giam dinh chat luong cong trinh
ngay 22/6/2018 ciia Trung tdim Giam dinh chat lugng xay dung ddi véi cong
trinh Nha may thuy san M di xac dinh chat luong bé tong khong dat yéu cau,
nhung do hai bén khong thoa thuan rd rang vé van dé nay khi giao két hop dong
va vat liéu xay dung 1 do bén phia Cong ty M bao quan nén khéng thé xac dinh
18i thudc vé ai. vé phan thap nudc bi nghiéng léch theo két qua giam dinh 1a do

ky thuat thi cong chua chinh xéc.

Bén canh d6, can ctr theo quy dinh cua Luat xay dung nam 2003 va Nghi
dinh s6 15/2013/NB-CP ngay 06/02/2013 vé quan ly chat luong cong trinh xay
dung, xét thdy cac bén déu co 16i trong viéc khong thuc hién trach nhiém cia
minh theo quy dinh, cu thé:

Vé phia Cong ty M (Chua dau tu): Khong thuc hién Thiét ké ban vé thi
cong.

Vé phia Cong ty H (Pon vi thi cong): Khong thi nghiém kiém tra vat liéu,
cau kién, vat tu, thiét bi cong trinh, thiét bi cong nghé trudc khi xay dung va lap
dit vao cong trinh x4y dyung theo tiéu chuan va yéu cau thiét ké; Khong 1ap va
kiém tra thyc hién bién phap thi cong, tién do thi cong; Khong lap va ghi nhat ky
thi cong xay dung cong trinh; Khong 14p ban vé hoan cong.
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Nhu vay, hanh vi vi pham dan dén thiét hai xay ra la thudc vé ca hai bén.
Do d6, mdi bén phai chiu 1/2 s tién thiét hai.

Cin cr vao Bang tong hop kinh phi du toan ngay 12/12/2016 cia Trung
tam kiém dinh chat luong cong trinh xay dung xac dinh chi phi cai tao sira chira
cac hang muc cong trinh Nha may thiy san M s tién 224.659.000 dong.

Tir nhitng nhan dinh nhu d3 néu trén, chip nhan mot phan yéu ciu phan td
ctia Cong ty M, budc Cong ty H phai bdi thudng thiét hai 1/2 chi phi cai tao sta
chita cac hang muc cong trinh Nha may thiy san M s tién 13 112.329.500 dong.

[3.5]. V& 4n phi kinh doanh thwong mai so tham:

Do Cong ty M ¢o trach nhiém phai thanh toan cho Cong ty H sb tién gbc
591.288.000 dong va l3i 160.056.000 dong; Pong thoi, bi bac yéu cau dbi véi sb
tién yéu cau boi thuong thiét hai 1a 112.329.500 dong nén Cong ty M phai chiu
s6 tién an phi 37.910.000 dong.

Do Cong ty H c6 trach nhiém thanh toan chi phi bdi thuong thiét hai cho
cong ty M s tién 112.329.500 dong, nén Céng ty H phai chiu tién an phi 1a
5.616.000 dong.

[3.6]. V& chi phi giam dinh so tién 1a 84.667.000 dong, Cong ty M yéu
cau COng ty H c6 trach nhiém phai chiu 1/2 chi phi giam dinh.

Do ca hai bén déu c6 16i gay ra thiét hai nhu di nhan dinh tai tiéu muc
[3.4] nén viéc COng ty M yéu cau COng ty H phai chiu 1/2 chi phi giam dinh 1a

c6 co sé dé chap nhan.

[4]. TUr nhiing phén tich trén, Hoi dong xét xtr phic tham chap nhan mot
phan yéu cau khang cdo cua Cong ty M, sira Ban an kinh doanh thuong mai so
tham s6 03/2017/KDTM-ST ngay 07/6/2017 cia Toa an nhan dan thanh phd S.

Cong nhan sy thoa thuan giira Cong ty H va Cong ty M vé viéc Cong ty M
c6 trach nhiém thanh toan cho Cong ty H s6 tién goc 1a 591.288.000 dong. Chap
nhan yéu cau ciia Cong ty H, budc Cong ty M phai thanh toan 14i d6i vai so tién
491.724.000 doéng ké tir ngay 09/01/2015 dén ngay 07/6/2017 véi 1ai suat
1,125%/ thang, thanh tién 1a 160.056.000 dong. Chap nhan Céng ty M c6 trach
nhiém chiu 1/2 chi phi giam dinh.
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Chép nhan mot phan yéu cau phan té ctia Cong ty M, budc Cong ty H boi
thuong 1/2 thiét hai do stra chita cac hang muc cong trinh nha mady M khoéng
dam bao chat luong sb tién 112.329.500 dong.

Chép nhan yéu ciu cia Cong ty M, budc Cong ty H phai chiu 1/2 chi phi
giam dinh. Do Cong ty M da tam ung va da chi xong toan bd chi phi giam dinh
nén Cong ty H phai thanh toan cho Céng ty M 1/2 chi phi giam dinh s tién
42.333.500 dong.

[5]. Xét dé nghi cua dai dién Vién kiém sat tai phién toa 1a c6 cin ctr nén
chéap nhan.

[6]. Do Hoi dong xét xir phiic tham stra Ban an kinh doanh thuong mai so
tham s6 03/2017/KDTM-ST ngay 07/6/2017 ctia Toa an nhan dan thanh phd S nén
Cong ty M khong phai chiu an phi kinh doanh thuong mai phtic tham theo quy
dinh tai khoan 2 Piéu 148 Bo luat t6 tung dan sy va khoan 2 Piéu 30 Phap lénh
s6 10/2009/UBTVQH12 vé an phi, 1¢ phi Toa an ngay 27/02/2009 caa Uy ban

thuong vu Qudc hoi.

Vi cac lé trén;
QUYET PINH:

Can ctr khoan 1 Piéu 147, khoan 2 Piéu 148 va khoan 2 Diéu 308 Bo luat
T4 tung dan su; Khoan 2 Diéu 107 Luat xay dung nam 2003; Piéu 303 va Diéu
306 Luat thuong mai nim 2005; Diéu 127, Diéu 128, Piéu 129, Piéu 130, Piéu
131, Diéu 132, Diéu 133, Piéu 134 va khoan 2 Diéu 401 B luat dan sy nam
2005; Khoan 1 Diéu 48 Nghi Quyét s 326/2016/PL-UBTVQH14 ngay
30/12/2016 caa Uy ban thuong vu Qudc hdi quy dinh vé muc thu, mién, giam,
thu, ndp, quan 1y va sir dung an phi va 1¢ phi Toa an; Khoan 4 va khoan 5 Diéu
27, khoan 2 Diéu 30 Phap 1énh s6 10/2009/UBTVQH12 vé an phi, 1& phi Toa an
ngay 27/02/2009 cta Uy ban thuong vu Qudc héi.

Chéap nhan mdt phan yéu cau khang cdo ctia Cong ty TNHH MTV Thuy
san M; Stra Ban an kinh doanh thuong mai so thim sé 03/2017/KDTM-ST ngay
07/6/2017 ctia Toa an nhan dan thanh phé S.

Cong nhan sy thoa thuan gitta Cong ty TNHH S véi Céng ty TNHH MTV
thuy san M vé viéc Cong ty TNHH MTYV thily san M ¢6 trach nhiém thanh toan
cho Cong ty TNHH S s6 tién goc 1a 591.288.000 dong.
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Chép nhédn yéu ciu caa Cong ty TNHH S yéu cau Cong ty TNHH MTV
thuy san M thanh toan s tién 13i 160.056.000 dong.

Buoc Cong ty TNHH MTYV thuy san M ¢6 trach nhiém thanh toan cho
cong ty TNHH S sé tién l3i 160.056.000 dong.

Chép nhan mdt phan yéu cau phan t6 cia Cong ty TNHH MTV thiy san M
vé sd tién boi thudng thiét hai.

Budc Cong ty TNHH S c6 trach nhiém bdi thuong thiét hai cho Cong ty
TNHH MTYV thuy san M do stra chita cdc hang muc cong trinh Nha may thuy
san M khong dam bao bao chat lugng, s6 tién 112.329.500 dong.

Cong ty TNHH S cung Cong ty TNHH MTV thiy san M, mdi bén phai
chiu 1/2 chi phi giam dinh. Cong ty TNHH MTYV thuy san M da tam ung va da
chi xong. Bugc Cong ty TNHH S c6 trach nhiém thanh toan cho Cong ty TNHH
MTV thity san M 1/2 chi phi giam dinh s6 tién 42.333.500 dong.

Ké tir ngay c6 don yéu cau thi hanh an cho dén khi thi hanh 4n xong, hang
thang bén phai thi hanh con phai chiu khoan tién 13i ddi véi sb tién cham thi
hanh theo mirc 13i suat phap luat quy dinh tai khoan 2 Piéu 468 B9 luat dan sy.

Vé an phi:

cong ty TNHH MTV thily san M phai chiu s6 tién an phi kinh doanh
thuong mai so tham 13 37.910.000 déng. Nhung dugc khau trir vao téng sb tién
tam ng an phi Cong ty TNHH MTV thuy san M di ndp 12 9.913.000 dong theo
cac Bién lai thu s6 06215 ngay 09/11/2016, s6 06452 ngay 28/02/2017 va sb
13693 ngay 22/6/2017 ciia Chi cuc Thi hanh an dan sy thanh phd S. Cong ty
TNHH MTV thuy san M con phai ndp thém 27.997.000 dong an phi kinh doanh
thuong mai so tham.

Cong ty TNHH S phai chiu tién an phi kinh doanh thuong mai so tham 1a
5.616.000 dong. Nhung dugc khau trir s6 tién tam tng an phi Cong ty TNHH S
d3 nop 1a 24.500.000 ddng theo Bién lai thu s6 023536 ngay 22/01/2015 ctia Chi
cuc Thi hanh an dan sy thanh phd S. Cong ty TNHH S con duoc nhan lai
18.884.000 dong tai Chi cuc Thi hanh 4n dan sy thanh phd S.

Cong ty TNHH MTV thiy san M khong phai chiu an phi kinh doanh
thuong mai phiic tham.

13



Trong truong hop ban an dugc thi hanh theo quy dinh tai Piéu 2 Luat Thi
hanh an dan sy thi nguoi dugc thi hanh an dan su, ngudi phai thi hanh an dan su
c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh
an hodc bi cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6, 7 va 9 Luat Thi
hanh an dan sy; thoi hi¢u thi hanh &n dan sy duoc thuc hién theo quy dinh tai
Diéu 30 Luat thi hanh 4n dan su.

Noi nhin: TM.HQI PONG XET XU PHUC THAM
- VKSND tinh; THAM PHAN-CHU TQA PHIEN TOA
-TAND TP. S;

- Cuc THADS tinh;

- Chi cuc THADS TP. S;
- Cac duong su;
- Luu: VT, HSVA, THC (L).

Nguyén Vin My
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