TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BA RIA - VONG TAU Péc 1ap - Tw do - Hanh phiic

Ban 4n s6: 11/2019/KDTM-PT
Ngay 01 thang 8 ndm 2019
“V/v: Tranh chap hop dong mua
ban hang héa”
NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH BA RIA VONG TAU
Thanh phén Hpi dong xét xir phiic tham gé‘m co:
- Tham phan — chu toa phién toa: 6ng Tran Minh Bac
- Cac tham phan: ong Nguyén Minh Chau
ong Truong Van Tam
Thuw ky phién toa: ba Nguyén Thi Nga — can bd Toa 4n nhan dan tinh Ba
Ria — Viing Tau. )
Dgi di¢n Vién kiém sat nhén din tinh Ba Ria — Viing Tau: ba Luong
Thi Yén — Kiém sat vién tham gia phién toa.
Ngay 01 thang 8 nam 2019, tai tru s¢ Toa an nhan dan tinh Ba Ria -
Viing Tau, xét xtir phic tham cong khai vu an kinh doanh thuong mai thu ly s6
05/2019/TLPT-KDTM ngay 10 thang 5 ndm 2019 v€: “Tranh chap hop dong
mua ban hang hoa”, do ban an so tham so 02/2019/KDTM-ST ngay 22/3/2019
cua Toa an nhan dan huyén M bi khang céo; theo quyet dinh dua vy 4n ra xét xu
sO 14/2019/QbPPT-KDTM ngay 23/6/2019, quyét dinh hoan phién toa so
10/2019/Qb-PT ngay 23/7/2019, gitra cac duong su:
1. Nguyén don: Cong ty trach N1ém hiru han G
Pia chi: Toa nha S, dudng H, quan B, Thanh phd HO Chi Minh.
Pai dién theo phap luat: 6ng Chen H W, Giam déc
Pai dién theo iy quyén: dng Cao Vian H, sinh nim 1978
_ Dbia chi: phuong B, Quéan 1, Thanh phé HO Chi Minh. (Theo gidy ty
quyén so 68/GUQ-GSN.18 ngay 26/9/2018) (c6 mat)
2. Bi don: Ba Pham Thi Yén N, sinh nim 1987
Ho khau thuong tra: thi tran B, huyén M, tinh Ba Ria — Viing Tau.
Chd ¢: 4p T, xd M, huyén M, tinh Ba Ria — Viing Tau.
Pai dién uy quyén: 6ng Lé Van N, sinh nam 1981
_ Dia chi: phuong T, thanh phd R, tinh Ba Rja — Viing Tau. (Theo gidy uy
quyén ngay 10/12/2018) (c6 mat)



3. Ngwoi cé quyén lgi, nghia vu lién quan: 6ng Nguyén Hong K, sinh
nam 1979

Ho6 khau thuong tra: duong PBL, Phuong 26, quan T, Thanh phd Ho
Chi Minh.

Chd &: T6 8, 4p T, X& M, huyén M, tinh BR — VT.
Dai dién iy quyén: dng Lé Van N, sinh nim 1981

_ bia chi: phuong T, thanh phé R, tinh Ba Ria — Viing Tau. (Theo gidy ty
quyén ngay 10/12/2018) (c6 mat)

Ngwoi khang cao: bi don Pham Thi Yén N, nguoi ¢6 quyén lgi, nghia
vu lién quan Nguyén Hong K.

NOI DUNG VU AN:

1. Trong don khéi kién dé ngay 15/12/2017 va qu4 trinh tham gia t6
tung tai Toa an, dai dién cia nguyén don cong ty trach N1ém hiru han G
trinh bay:

Ngay 01/01/2017, cong ty trach N1ém hitu han G(sau day viét tit 1a cong
ty) ky hop ddng kinh té s6 222/2017/HPKT vai ba Pham Thi Yén N Ia cha ho
kinh doanh Pham Thi Yén N. Theo dé, cng ty cung tng phan bon cho ba N1
kinh doanh theo don dit hang, dam bao chat luong da dang ky va duoc in trén
bao bi, thuc hién cac chiét khau thuong mai theo thoa thuan. Ba N1 phai thanh
toan di cho coéng ty trudc khi nhan hang dbi véi phuong thirc mua hang tra
trudc; hoac trong vong 02 thang (60 ngay) ké tir ngay nhan hang déi voi phuong
thirc mua hang tra sau. Han muc tin dung caa khach hang 1a 400.000.000 dong.
Khi vuaot han muc, khach hang phai thanh toan cong ng dé tiép tuc nhan hang.
Néu thanh toan cong no cham (qua 02 thang) thi cong ty sé ap dung lai suat qua
han 13 10%/nam trén s6 tién va thoi gian tré han.

Thuc té viéc mua ban gitra hai bén dién ra tir nam 2016. Tir thang 9/2016
dén thang 12/2016, ba N1 mua cua cong ty 33 tan hang va cong ty da chiét khau
theo thoa thuan vao ngay 30/6/2017 (hoa don s6 004811). Ngoai ra, cong ty con
ban cho ba N1 03 tin phan Ganica gia 9.200.000 d6ng/tin. Nam 2017, ba N1
yéu cau tra lai cong ty 2,25 tan vi hang xudng cap. Cong ty dong y giam gi4 tir
9.200.000 dong/tan xudng con 5.000.000 dong/tan, nén ba N1 khong tra hang va
cong ty da chiét khau theo gia mai cho ba N1 9.450.000 dong theo hoa don sb
10044 ngay 18/10/2017.

Tir ngay 09/02/2017 dén ngay 22/02/2017, ba N1 mua cua cdng ty 30 tan
hang, yéu cau li xi Tét cho don hang 1a 200 ddng/kg. Vi khong ghi chuong trinh
khuyén mai vao don dit hang nén céng ty khdng xuat chiét khau li xi ma Ii xi trur
thang vao gia 400 dong/kg.

Ngay 30/6/2017, hai bén ddi chiéu cong no, ky xac nhan ba N1 con ng
cong ty 567.700.000 dong. Tiép dén, ba N1 mua hang tong s 143.550.000 dong
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va thanh toan cho cong ty 310.000.000 ddng. Tinh dén ngay 30/10/2017, ba N1
con no cong ty 401.250.000 dong. Vé lai: tai Biéu 5 Hop dong, cac bén thoa
thuan muc 14i suat cham tra 1a 10%/ nam, tuong duong 0,83%/ thang. Thoi gian
cham tra la 19 thang tinh tir ngay 30/8/2017, nén lai phai tra la: 401.250.000
ddng x 0.83% x 19 thang = 63.277.125 ddng.

Cong ty yéu cau ba N1 thanh toan 401.250.000 ddng (B6n tram 1& mot
triéu hai trim nim muoi nghin dong) ng mua hang va 63.277.125 dong (Sau
muoi ba triéu hai trim bay muoi bay nghin mét trim hai muoi lim dong) lai
cham tra tir ngay 30/8/2017 dén ngay 28/02/2019.

2. Qua trinh tham gia to tung tai Toa an, bi don Pham Thi Yén N
trinh bay:

Ba 1a chu ho kinh doanh Pham Thi Yén N. Thang 8/2016, ba mua phan
bon ctia cdng ty trach N1ém hitu han G(viét tat 1a cong ty) dé kinh doanh. Ngay
01/01/2017, ba va cong ty ky hop dong kinh té s 222/2017/HPKT. Ngoai
nhiing thoéa thuan trong hop dong, gitta ba va nhan vién cong ty c6 thoa thuan
miéng voi nhau cac ndi dung nhu: tir thang 9/2016 dén thang 12/2016 néu ba
tiéu thu dat san lugng 30 tan thi cong ty s& chiét khau lai 200.000 dong/tin; cong
no don hang 1 03 thang; han mérc cong no 14 2.000.000.000 dong; cam két ba 1a
nha phan phoi san pham ddc quyén cua cong ty trén dia ban huyén M.

Tir thang 9/2016 dén thang 12/2016, ba ban 33 tan, vuot han mic quy
dinh ban dau 03 tan, nhung cong ty khong chiét khdu 200.000 dong/tan, khdng
thue hién han mtrc ng 2.000.000.000 dong nhu thoa thuan. Bén thang 3/2017, ba
chi ng khoang 710.000.000 ddng, trong han muc nhung cong ty ngung cung cip
hang.

Ba phat hién dai ly M ¢ xa L, huyén M va cua hang TT cach noi ba kinh
doanh chi khoang 200m, c6 ban phan bon Garsoni. Ba thac mac thi cong ty hira
rut kinh nghiém nhung chi néi qua di¢n thoai, khong c¢6 van ban gi.

Thang 6/2017, bat ddu mua vy, nhu cu phan bon ting cao, ba lién hé
cong ty yéu cau cung img phan bon nhung cong ty khong cung cap, ma yéu cau
ba phai thanh toan cong ng dé s6 du con 200.000.000 dong thi méi tiép tuc cung
cap hang.

Nhu viy, cong ty da lién tiép lam trai cac thoa thuan trong hop dong,
cling nhu thoa thuan miéng v6i ba. Nhung vi can hang dé kinh doanh nén ba da
thoa thuan sé thanh toan dé ha han mirc cong no Xuéng con 500.000.000 déng,
va cong ty dong ¥ tiép tuc cung cip hang cho ba.

Ngay 16/9/2017, ba lién hé dat hang, cam két s& thanh toan cho cong ty
100.000.000 ddng. Khi xe dén kho nhan hang thi cong ty khong giao hang voi ly
do tién chua dugc chuyén vao tai khoan cia cong ty va cong no cham thanh toan
qua 03 thang.



Viéc cong ty 1am trai thoa thuan da anh hudng 16n dén quyén loi cta ba:
khong c6 hang dé ban nén khéng thu hoi dugc ng, giam uy tin ctia ba trén thi
truong.

Ba xac nhan chir ky trong hop ddng va ban ddi chiéu cong ng x&c nhan
dén ngay 30/6/2017 con no cong ty 567.700.000 dong 1a cia ba, nhung khong
ddng y ddi véi sb tién gdc va 1ai cong ty yéu cau. Ba da thanh toan 310.000.000
déng sau khi dbi chiéu chét cong ng ngay 30/6/2017, nén con no lai
257.700.000 ddng, ngoai ra khong ng bat cir khoan nao. Ba dong v tra 1ai ddi véi
257.700.000 dong ng gbc. Ba khong dong ¥ viéc cong ty trinh by giao hang
cho ba sau ngay chbt cong ng 30/6/2017, vi ba dat hang nhung cong ty khong
chiu giao hang nhu da hwra.

3.~Y kién ciia nguwoi cé6 quyén loi, nghia vu lién quan ¢ yéu cau doc
lap Nguyen Hong K:

Ong 1a chong ba N1, tuy khong ky két vin ban hay hop dong nao, nhung
tham gia viéc mua ban va kinh doanh cua ba N1 tir trudc khi két hon ngay
08/8/2018. Ong xac dinh sb no cta ba N1 véi cong ty Garsoni Viét Nam 1a no
chung caa ba N1 va 6ng trudc thoi ky hon nhan, va ca hai vo chdng cling tra.
Ong khong dong ¥ voi sd lidu 401.250.000 dong ng mua hang va 63.277.125
dong 1di ma cong ty yéu cau ba N1 phai tra. Ong yéu cau cong ty thuc hién chiét
khau: 02 chi vang 9999 (SJC) tuong duong 7.300.000 ddéng; 0,73 chi vang 9999
(SJC) tuong duong 2.676.000 dong; ¥ vé du lich twong duong 3.750.000 dong;
chi phi van chuyén 34.500.000 dong; khuyén mai cudi nam 32.800.000 dong; va
tra lai tri gia 02 bao phan NPK20-20-15+TE, NPK 18-18-18+TE la 1.501.000
dong; thanh toan 14.820.000 dong tién luu kho d6i voi hang ton kho tir thang
02/2017 dén nay.

Tai ban an kinh doanh thwong mai so' tham s6 02/2019/KDTM-ST
ngay 22/3/2019, Toa &4n nhan dan huyén M quyét dinh chap nhan toan bd yéu
cau khoi kién cua cong ty trach N1ém hitu han Gasoni Viét Nam, budc ba Pham
Thi Yén N thanh toén cho cang ty 464.527.125 dong, gdm 401.250.000 dong ng
goc va 63.227.125 dong |4i; khong chap nhan yéu cau doc 1ap ctia dng Nguyén
Hong K vé viéc yéu cau cong ty thanh toan 97.347.000 dong.

Ngoai ra, an so thim con tuyén vé an phi, quyén khang cao, quyén yéu
cau, thoa thuan, tu nguyén thi hanh an, nghia vu thi hanh an, 13i sut do cham thi
hanh an theo luat dinh.

Ngay 27/3/2019, ba Pham Thi Yén N khéang c&o ban an kinh doanh
thuong mai so tham s6 02/2019/KDTM-ST ngay 22/3/2019 cua Toa an nhéan
dan huyén M, dé nghi cip phiic thAm stra 4n so tham theo huéng chi chip nhan
ng gbc 1a 248.250.000 dong, va tinh 13i can c theo hop dong va Ban tu khai
ngay 05/6/2018 cong ty TNHH G, véi 1y do:



+ Sau ngay 30/6/2017 ba khong co lay hang hoa tri gia 143.550.000
dong nhu phia nguyén don yéu cau va Toa an cip Sy tham chap nhén, tinh lai
khoan tién nay tir ngay 30/6/2017. Chir ky, chit viét trén Gidy Uy quyén sb
3288172 ngay 16/8/2017, sb 3288786 ngay 17/8/2017, sb 3292727 ngay
30/8/2017 khong phai ctia ba. Chdt cong no ngdy 30/6/2017, ba ng cong ty G
567.700.000 dong. Trong cac ngay 15/8/2017, 30/8/2017, 18/9/2017, ba da
thanh toan 310.000.000 ddng va phia cong ty xac nhén co.

+ S6 tién hang bi 16i 9.450.000 dong cong ty da dong v trir cho ba trudc
khi xay ra vu an, thtra nhén tai Ban tu khai ngay 05/6/2018 cua cong ty giri Toa
an nhan dan huyén M, chua duogc trir vao tong sb tién ddi chiéu cong no ngay
30/6/2017.

+ Thoi diém tinh 13i khong dung vi tai Ban tu khai ngay 05/6/2018 gui
Toa an nhan dan huyén M, cong ty thira nhan cong no cua moi don hang la 3
thang ké tir ngdy xuat hang, nén chi dugc tinh 1ai sau 3 thang ké tir ngay xuat
hang.

Ngay 27/3/2019, ngudi cé quyén loi, nghia vu lién quan Nguyen
Hong K khang c&o toan bd ban an kinh doanh thuwong mai so thim sb
02/2019/KDTM-ST ngay 22/3/2019 cua Toa an nhan dan huyén M, véi 1y do:
Toa an cap so tham nhan dinh khong dung vé cac tinh tiét vu an, ap dung phap
lut sai, quyét dinh chép nhén toan bo yéu cau khoi kién cua nguyén don, tinh
gbc va 13i khong dung, ddng thoi khong chap nhan yéu cau doc 1ap cua ong, gay
thi¢t thoi cho quyen, loi ich hop phap cua vo chong 6ng; dé nghi cap phuc tham
stra an so tham theo hudng chi chdp nhan no goc la 248.250.000 dong, chap
nhan yéu cau doc 1ap cua ong, trir cac khoan chiét khau 1a 85.470.000 dong, nén
ng goc con lai vo chong 6ng phai thanh toan 13 162.780.000 dong.

Tai phién toa hom nay, nguyén don van gitr nguyén yéu cau khoi kién, ba
Pham Thi Yén N rat mot phan khang cao vé viéc khau trir tién hang 16i
9.450.000 dong, yéu cau Toa an cap phuc thim xem xét sira an so tham theo
hudng chap nhan ng goc phai tra la 257.700.000 dong, tinh 1ai theo théa thuan
tai hgp dong; 6 ong Nguyén Hong K rit toan bo yéu cau khang cdo; cac duong su
khong cung cap thém tai licu chu’ng ctr nao khac lién quan dén viéc giai quyét vu
an, va khong thoa thuan duogc vé viée giai quyét vu an.

Pai dién Vién kiém sat phat biéu quan diém tai phién toa phuc
tham:

Vé t6 tung: Qua trinh thu 1y, giai quyét VU an va tai phién toa, Tham
phan, Hoi dong xét xur, 'va nhitng nguoi tham gia t6 tung da cong khai thuc hién
dung trinh tu, thu tuc t6 tung, cac quyén va nghia vu theo quy dinh cua B0 luét
T4 tung dan suy.

Vé néi dung: Cép so tham chua diéu tra, thu thap chung ctr ddy du, chua
lam rd cdc mau thuan trong 101 khai cua cadc duong su, khong tri€u tap nhiing
nguoi dugce ghi ho tén, so6 dién thoai trong uy quyén nhan hang tham gia to tung
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dé 1am rd ndi dung lién quan. Dai dién theo uy quyén ciia ngudi co quyén loi,
nghia vu lién quan Nguyen Hong K rit yéu cau khang cao tai phién toa phuc
tham. D& nghi Hoi dong xét xir phiic thAm can cir Diéu 289, khoan 3 Diéu 308,
Diéu 310 Bo luat T tung dan su, dinh chi xét xtr ddi vai yéu cAu khang cdo cua
6ng Nguyén Hong K; hiiy 4n so thim, giao hd so vé cho cip so tham giai quyét
lai theo thu tuc chung.

Sau khi nghién ctru hé so vu dn dugc tham tra tai phién toa, can cur vao
két qua tranh luan tai phién toa, quan di€m gidi quyét vu an cua dai di¢n Vién
ki€ém sat nhan dan tinh Ba Ria — Viing Tau;

NHAN PINH CUA TOA AN:

Pon khang c4o ciia bi don Pham Thi Yén N va nguoi ¢6 quyén loi, nghia
vu lién quan c6 yéu cau doc 1ap Nguyén Hong K dung theo quy dinh phap luat
va trong thot han luat dinh, nén dugc xem xét theo trinh tuy phuc tham. Can cr
vao cac tai liéu co trong hd so vu an, di duoc tham tra tai phién toa, can clr vao
két qua tranh luan tai phién toa, Hoi dong xét xir xét thay:

[1]. Vé tham quyén va t6 tung:

[1.1]. V& tham quyén giai quyét vu 4n:

Cong ty trach N1ém hiru han G khoi kién ba Pham Thi Yén N, cha ho
kinh doanh Pham Thi Yén N (dia chi tai huyén M, tinh Ba Ria — Viing Tau), yéu
cau thyc hién nghia vu thanh toan, 1di do cham thanh toan phat sinh tir hgp dong
cung cip hang hoa. Vi tranh chap hop dong gitta hai chu thé c6 dang ky kinh
doanh, cung c6 muc dich lgi nhudn, nén Toa an nhan dan huyén M thu ly giai
quyét vu an kinh doanh thuong mai “Tranh chap hop dong cung cap hang hoa”
la ding theo quy dinh tai khoan 1 Piéu 30, diém b khoan 1 Diéu 35, diém a
khoan 1 Diéu 39 B luat TH tung dan su. Bi don Pham Thi Yén N va nguoi co
quyén loi, nghia vu lién quan Nguyén Hong K khang cédo ddi v6i ban an kinh
doanh thwong mai so tham s 02/2019/KDTM-ST ngay 22/3/2019 cua Toa &n
nhan dan huyén M. Can cr cac Piéu 38, 270, 271, 273, 293 Bo luat T tung dan
su, vu an thudc tham quyén xem xét, giai quyét theo trinh tir phuc tham ctia Toa
an nhan dan tinh Ba Ria — Viing Tau.

[1.2]. V@ t6 tung:

[1.2.1]. Tai phién toa phuc tham bi don Pham Thi Yén N rat mot phan
yéu cau khang céo vé viéc khiu trir tién hang 15i 9.450.000 dong vao ng gdc va
bat dau tinh 14i sau khi giao hang 3 thang nhu dai dién nguyén don thira nhan
tai ban tu khai ngay 05/6/2018. Vi vay, Hoi ddng xét xir phuc thAm can clr

Diéu 289 Bo luat T6 tung dan su dinh chi xét xtir mot phan dbi véi cac yéu cau
khang céo nay.

[l 2. 2] Nguoi ¢6 quyén loi, nghia vu lién quan c6 yéu cau doc lap
Nguyén Hong K rat toan toan bo yéu cau khang cdo tai phién toa phuc thAm
nén Ho1 dong x€t xur phuc tham can ct Piéu 289 Bo luat TH tung dan su dinh
chi xét xtr phtic thim ddi vé6i toan bd yéu cau khang cdo cia éng K.



[2]. Vé nguén ludt néi dung dp dung gidi quyét vu dan:

Theo cac duong sy trinh bay, cac bén thuc hién cung cap phan bon phuc
vu kinh doanh tir nim 2016, nhung ky két hop dong tir ngay 01/01/2017. Nhu
vay giao dich dan sy duoc xac 1ap tir ngay 01/01/2017, thoi diém B luat Dan sy
nam 2015 bat dau c6 hiéu luc thi hanh, nay phat sinh tranh chip phai ap dung
cac quy dinh cua B¢ luat Dan sy 2015, Luat Thuong mai 2005 va cac van ban
huéng dan lién quan dé giai quyét vé noi dung.

[3]. Vé noi dung vy an:

Cong ty G cung cip cic mit hang phan bon cho ba Pham Thi Yén N
kinh doanh trén dia ban huyén M, tinh Ba Ria — Viing Tau, theo thoéa thuan giao
két tai hop dong kinh té s6 222/2017/HPKT ngay 01/01/2017. Ngay 30/6/2017,
hai bén di chiéu cong no, ky xac nhan ba N1 con ng céng ty 567.700.000 ddng.
Ba N1 thanh toan cho cong ty G 310.000.000 dong, sau d6 ngung Vi theo ba,
phia céng ty vi pham cac thoa thuan da hira ngoai hop dong, nhu: chiét khau, uu
dai doc quyén phan phéi san pham trén dia ban huyén M, han muc thanh toan,
thoi han thanh toan ké tir khi nhan hang, ngay 16/9/2017 cong ty khdng giao
hang khi ba dat hang. Céng ty G xac nhan sau khi chot cong no, ba N1 di thanh
toan 310.000.000 dong va nhan thém s6 hang tri gia 143.550.000 dong. Cong ty
G khai kién yéu cau ba N1 thanh toan 401.250.000 dong ng mua hang va
63.277.125 dong 14 cham tra 19 thang tinh tr ngay 30/8/2018 dén ngay
28/02/2019, theo muc 13i suat qua han 10%/nam tuong duong 0,83%/thang theo
Piéu 5 Hop dong da giao két. Ba N1 khang dinh khong nhan thém hang sau khi
chét cong no ngay 30/6/2017.

Toda an cap so tham chip nhan toan bd yéu ciu khai kién cua cong ty G,
budc ba N1 thanh toan cac khoan theo yéu cau ciia nguyén don. Ba N1 va éng K,
Chf’)ng ba N1 1a ngudi ¢6 quyén loi, nghia vu lién quan, khéang cdo dé nghi stra an
so tham.

’ [4]. Xét yéu cau khdng cdo ciia bi don Pham Thi Yén N vé viéc ba khong
lay thém hang hoa tri gia 143.550.000 dong sau ngay 30/6/2017 nhu nguyén don
yéu cau.

[4.1]. Ngay 30/7/2017, ba N1 va cong ty G chdt cong no, theo d6 ba N1
con no 567.700.000 dong. COng ty G xac nhan ba N1 di thanh toan 3 dot tong
cong 310.000.000 dong. Nhu vay, cong no chdt ngay 30/6/2017 con lai
257.700.000 ddng chua thanh toan.

[4.2]. COng ty G cho rang ba N1 di dat va nhan thém hang sau ngay
30/6/2017, tong sb 143.550.000 dong; nhung ba N1 khong thira nhan di dat va
nhan sb hang nay.

Nguyén don trinh bay hang giao sau ngay chot cong ng do ba N1 dat qua
dién thoai, sau do6 cho tai xé mang ban photocopy gidy ty quyen dén nhan hang.
Cong ty da giao hang kem hoa don gié tri gia tang cho tai xe dén nhan hang dé
chuyen cho ba N1. Bi don khang dinh khong hé dién thoai dat hang sau khi chdt
cong ng, khong ty quyén cho ai dén nhan hang, khong biét gi vé hoa don gia tri
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cong ty da xuat, ngoai trir 1an dat hang nhung phia cong ty khong chiu giao nhu
da trinh bay & trén.

[4.3]. Nguyén don xuat trinh cac hoa don gia tri gia ting (sb 0000244
ngay 15/8/2017 tri gia 67.800.000 ky nhan HVD, s6 0000294 ngay 18/8/2017 tri
gia 28.400.000 ky nhan TAD, s6 0000428 ngay 30/8/2017 tri gia 56.800.000
khéng nguoi ky nhan, sé 0001044 ngay 18/10/2017 chiét khau thuwong mai tri
gia 9.450.000 khong nguoi ky nhan); ban photocopy cac gidy uy quyén nhén
hang s6 3288172 ngay 16/8/2017, sb 3288786 ngay 17/8/2017, s6 3292727 ngay
30/8/2017, ky tén Pham Thi YénN, khoéng c6 xac thue chit ky cua co quan tham
quyén, 1a cin ctr dé cong ty giao hang, xuat cac hoa don gia tri gia tang, yéu cau
ba N1 thanh toan. Ba N1 khong dong ¥ chit ky chit viét trong cac ban photocopy
gidy ty quyén 1a ctia minh.

Ban photocopy cac gidy ty quyen trén khong duoc xem la ching ctr
trong vu an. Cong ty G khong cung cap dugc ban chinh cac glay uy quyeén nay,
khong cung cap dugc ho tén, dia chi nguoi duge uy quyén dén cong ty nhén
hang dé triéu tap nhimg nguoi nay tham gia t tung trong vu an, khong cung cap
duogc cac chimg cr thé hién viéc cong ty da giao hang va hoa don gia tri gia tang
cho ba N1 hodc nguoi dugc ba N1 uy quyen hop 1¢. Dai dién cong ty xac dinh
khong thé xac minh tai co quan thué vé viéc cong ty da xuat cac hoa don gia tri
gia ting va ba N1 di ké khai thué déi véi cac hoa don ndy, vi tir nam 2015 co
quan thué chi quan 1y tong gié tri cac héa don coéng ty xuat ban hang héa trong
nam, khong quan 1y viéc xuit hoa don chi tiét cu thé, ho ba N1 kinh doanh va
dong thué khoan nén khong ké khai hoa don mua hang hoéa, dich vu nhu cac loai
hinh doanh nghiép.

[4.4]. Vi viy, khang cdo cua ba N1 dbi v6i viéc ba khong nhan thém
hang sau ngay 30/6/2017 1a c6 co sd. Cong ty G yéu cau ba N1 thanh toan
143.550.000 dong doi véi hang hoéa dit va nhan sau ngdy 30/6/2017, nhung
khong c6 chung ctr chimg minh viéc giao nhan hang, nén khéng duoc chap
nhén. Toa 4n cip so tham can ct 1i khai ctia ba N1 vé viéc sau ngay 30/6/2017
c6 dat hang, diéu xe dén nhan hang nhung cong ty khong dong ¥ giao hang dé
x4c dinh ba N1 c6 dat va nhan hang cia cong ty tri gia 143.550.000 dong 1a
khong chinh xéac.

[4.5]. Tir nhitng phan tich trén, Hoi dong xét xir phuc tham xéac dinh ¢6
co SO dé chap nhan mot phan khang cdo ctia ba Pham Thi Yén N, xac dinh lai no
gbc va 13i ba N1 phai thanh toan cho cong ty G trong Hop dong cung cap hang
hoa. Theo do, ba N1 phai thanh toan cho cong ty G 257.700.000 dong no gbe va
141 cua sd tién nay ké tir ngay 30/8/2017, v&i mic 13i suét thoa thun trong hop
dong 1a 10%/nam twong duong 0,83%/thang, phl hop véi quy dinh cia phap
luat, trong muc 1ai suét ng qua han trung binh trén thi trudong hién nay. Cu thé
nhu sau:

+ Gbc: 257.700.000 dong.



+ Lai tinh tir ngay 30/8/2017 dén 28/02/2019 (khoang thoi gian 19 thang
theo yéu cau cuia nguyén don) la:

257.700.000 ddng x 19 thang x 0,83%/thang = 40.639.290 dong.
+ Téng cong: 298.339.290 dong

[4.6]. Vé an phi so tham: Diéu chinh lai mirc an phi so tham cac duong
su phai ndp cho phu hop nhu sau:

+ Ba N1 chiu an phi kinh doanh thwong mai c6 gia ngach d6i v6i phan
nghia vu phai thyc hién:

298.339.290 dong x 5% = 14.916.965 dong.

.+ Cong ty G chiu an phi kinh doanh thwong mai c6 gia ngach dbi voi
phan yéu cau khoi kién khong dugce chap nhan:

(464.527.125 d6ng - 298.339.290 ddng) x 5% = 8.309.392 ddng.
g g g

+ Ong Nguyen Hong K chiu an phi kinh doanh thuong mai c6 gia ngach
d6i voi phan yéu cau doc 1ap khong duoc chap nhan:

97.347.000 dong x 5% = 4.867.350 dong.

[5]. Vé an phi phiic tham: Ba N1 khdng phai chiu 4n phi kinh doanh
thuong mai phuc tham; 6ng K rut toan by khang céo tai phién toa phac tham nén
phai chiu an phi kinh doanh thuong mai phtc tham theo luét dinh.

Vi cac 1€ trén,
Can ctr vao Diéu 289, khoan 2 Diéu 308, Piéu 309 Bo luat T tung dan sy,
QUYET PINH:

Dinh chi viéc xét xir phtic thAm di véi toan b yéu cau khang cdo cua
nguoi co quyén loi, nghia vu lién quan la ong Nguyén Hong K, dinh chi mot
phan khang céo cua bi don 1a ba Pham Thi Yén N vi nguoi khang céo rit yéu
cau khang cdo tai phién toa phtic tham.

Qhap nhan khéng céo cua bi don la ba Pham Thi Yén N; stta ban an dan
su so tham s0 02/2019/KDTM-ST ngay 22/3/2019 cta Toa an nhan dan huyén
M, tinh Ba Ria — Viing Tau.

Cén ctr khoan 1 Diéu 30, diém b khoan 1 Dicu 35, diém a khoan 1 Piéu
39, céc Diéu 38, 270, 271, 273, 293, 147, 148, 313 B9 luat T6 tung dan su;

Ap dung Dicu 430 B) ludt Dan sy 2015; khoan 1 Bicu 50, Dicu 306
Luat Ihuqng mai nam 2005; Diéu‘26 Luat Thi hanh ér} dan su 2008 da duoc
stra doi, bo sung nam 2014; cac Diéu 26, 29 Phap 1énh s6 326/2016/UBTVQH14



ngay 30/12/2016 cua Uy ban Thuong vu Qudc hdi vé mire thu, mién, giam, thu,
ndp, quan ly va st dung an phi va I¢ phi Toa an;

Tuyén xir:

1. Chap nhan mdt phan yéu cau khai kién cta cong ty trach N1ém hitu
han G vé viéc yéu cau ba Pham Thi Yén N thanh toan no va lai qua han trong
Hop déng cung cap hang hoa; khong chap nhén yéu cau doc lap cua nguoi co
quyén loi, nghia vu lién quan Nguyén Hong K vé viéc yéu cau Cong ty trach
N1ém hitu han G thanh toan 97.347.000 dong chiét khau.

Ba Pham Thi Yén N c6 nghia vu thanh toan cho Céng ty trach N1ém
hitu han G 298.339.290 ddng (Hai trim chin muoi tam triéu ba trim ba muoi
chin nghin hai trim chin muoi dong), gom 257.700.000 dong (Hai trim nim
muoi bay triéu bay trim nghin dong) no goc va 40.639.290 dong (Bon muoi
triéu sau trim ba muoi chin nghin hai trim chin muoi dong) l4i.

Ké tr ngay nguoi dugc thi hanh an c¢6 don yéu cau, néu ngudi phai thi
hanh an chua thi hanh xong khoan tién néu trén thi hang thang con phai tra cho
nguoi duoc thi hanh an khoan tién 1ai voi murc 13i suat theo quy dinh tai khoan 2
Diéu 468 ctia Bo luat Dan sy ndm 2015 trén sd tién cham tra tuong ung voi thot
gian chua thi hanh an.

2. An phi kinh doanh thwong mai so tham:

Ba Pham Thi Yén N ndp 14.916.965 dong (Mudi bon triéu chin trim
muo1 sau nghin chin tram sau muoi [am dong).

Ong Nguyén Hong K ndp 4.867.350 dong (Bdn triéu tdm trim sau muoi
bay nghin ba trim nim muoi dong), dugc khau trir vao 2.500.000d dong (Hai
triéu nam tram nghin dong) tam tng an phi d ndp tai Chi cuc Thi hanh an dan
su huyén M, theo bién lai thu s6 0004720 ngay 19/11/2018, nén tiép tuc ndp
2.367.350 dong (Hai triéu ba trim sau muoi bay nghin ba trim nim muoi dong).

Cong ty trach N1ém hitu han G ndp 8.309.392 dong (Tam triéu ba trim
1¢ chin nghin ba trim chin muoi hai déng), duoc khau trir vao 10.091.000 dong
(Mudi triéu khong trim chin muoi mét nghin déng) tam tng an phi di ndp tai
Chi cuc Thi hanh an din sy huyén M, theo bién lai thu s6 0007257 ngay
15/12/2017, nén duoc nhan lai 1.781.608 dong (Mot triéu bay trim tam muoi
mdt nghin sau tram 1é tim dong) chénh 1éch.

3. An phi kinh doanh thwong mai phiic tham:

Ba Pham Thi Yén N khong phai ndp, nén duoc hoan tra 2.000.000 dong
(Hai triéu dong ddng) tam Gmg an phi d& nodp tai Chi cuc Thi hanh an dan su
huyén M, theo bién lai thu s6 0007959 ngay 29/3/2019.

Ong Nguyén Hong K ndp 2.000.000 déng (Hai triéu dong), duoc khau
trir vao 2.000.000 dong (Hai triéu dong) tam ung an phi da nop tai Chi cuc Thi
hanh an dan su huyén M, theo bién lai thu s6 0007960 ngay 29/3/2019, nén da
nop xong.
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Trudng hop ban an duge thi hanh theo quy dinh tai Dicu 2 Luat Thi hanh
an dan sy thi nguoi dugce thi hanh an dan sy, nguoi phai thi hanh &n dan su co
quyén thoa thuan thi hanh an, quyén yéu cdu thi hanh an, ty nguyén thi hanh an
hoac bi cudng ché thi hanh an, theo quy dinh tai cac Diéu 6, 7, 7a, 7b va 9 Luat
Thi hanh an dan sy; thoi hiéu thi hanh 4n dugc thuc hién theo quy dinh tai Didu
30 Luat Thi hanh an dan su.

Ban 4n ¢6 hiéu luc phap luat ké tir ngdy tuyén an (01/8/2019).

CAC THAM PHAN THAM PHAN-CHU TQA PHIEN TOA

Truwong Van Tam Nguyén Minh Chau Trin Minh Bic

TM. HQOI PONG XET XU PHUC THAM

Noi nhgn: , THAM PHAN-CHU TQA PHIEN TOA
- Toa an nhan dan toi cao;
- Toa &n nhan dan cép cao tai TP.HCM,;
- Vién Kiém sat nhan déan tinh Ba Rja — Viing

Tau;
- Toa an nhan dan huyén M;
- Vién Kiém sat nhan dan huyén M;
- Chi cuc Thi hanh an dan sy huyén M;
- Céc duong sy;
- Luu hd so (3): NV, Toa Kinh té, hd so. Tran Minh Bic
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