TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Poc 1ap — Tu do — Hanh phiic

Bén 4n sd: 688/2019/HC-PT
Ngay: 05/8/2019
V/v khiéu kién quyét dinh cip gidy
phép thanh 1ap co sé kinh doanh

’ ‘ NI:IAN DANH )
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO H.

- Thanh phan Hpi dong xét xir phiic thim gom cé:

Thdam phdn - Chii toa phién toa: Ba Tran My Cc

Cdc Tham phén: Ba Nguyén Thi Ctic
Ba Mai Thi Thanh Tu

- Thu ky phién toa: Ba Luong Thi Hoai Phuong

- Dai dién Vién Kiém sat nhian dan Thanh phé H.tham gia phién toa:
Ong Tran Hong Long — Kiém sat vién

Trong cac ngay 09 thang 7 va 05 thang 8 nam 2019, tai tru s¢ Toa an nhan
dan Thanh phé H.xét xir phiic tham coéng khai vu 4n hanh chinh thy 1y s6
04/2019/TLPT-HC ngay 05 thang 01 nam 2019 vé "Khiéu kién quyét dinh cap
gidy phép thanh 1ap co s& kinh doanh”.

Do Ban 4n s6 03/2018/HC-ST ngay 21 thang 11 nam 2018 cua Toa an nhan
dan quan 6 bi khang céo theo Quyét dinh dua vu an ra xét xtr phic tham so
2735/2019/Qb-PT ngay 18 thang 6 ndm 2019, gitra cdc duong su:

1. Nguoi khoi kién: Ong Nguyén Vin Tr. , sinh ndm 1981

Thuong tr: 231 Pham Van Ch., Phudng 3, quan 6, Thanh phd H.

Cu trG: Phong 10, T?mg 14, Chung cu Nhit Lam 3, phuong Tan Tao A,
quan Binh Tén, Thanh phd H.

2. Nguoi bi kién: Uy ban nhan dan quan 6, Thanh phd H.
Tru s&: 107 Cao Van Lau, Phuong 1, quan 6, Thanh phé) H.

- Nguoi dai dién iy quyén ngay 10/8/2016 ciia Chii tich: Ong Lé Tan An — Pho
Chu tich (Vang mat)

- Nguoi bdo vé quyén va loi ich hop phdp:

Ong Poan Quang L.— Trudng Phong Kinh té (C6 mat)
Ong Bui Trong S.— Truéng Phong Tu phap (C6 mit)
3. Nguoi c6 quyén loi, nghia vu lién quan:

Ba Huynh Thi Nguyét Th., sinh ndm 1982 (Ving mit)



Dia chi: 437B Pham Van Ch., Phuong 7, quan 6, Thanh phé) H.
3. Ngueoi khang cdo: Ong Nguyén Vian Tr. (Cé mat)

NOI DUNG VU AN:

Don khoi kién gui ngay 12/10/2015, Ban tw khai ngay 14/12/2015 va
24/8/2016, nguoi khoi kién trinh bay:

Ong Nguyén Van Tr. 13 cha HO kinh doanh Thuén Th. tai dja diém sb 437B
Pham Van Ch., Phuong 7, quan 6, Thanh phé H.(got tat can nha s6 437B Pham Vin
Ch.) theo Gidy ching nhan dang ky kinh doanh s6 41F8007087/HKD lan dau ngay
07/7/2005, thay doi lan tha 4 ngay 28/11/2007 (goi tat 1a Gidy CNPKKD sd
41F8007087/HKD) voi nganh nghé kinh doanh 1a dong gbi gia cong: sita bot, tra
hoa tan, ca phé hoa tan, rau cAu. Mic du chwa lam thil tuc cham dut hoat dong,
nhung Phong Kinh té quin 6 d x6a tén ho kinh doanh va thu hdi Gidy CNPKKD
s6 41F8007087/HKD cua 6ng Nguyén Vian Tr. theo Gidy xac nhan s6 47/KT-GXN
ngay 24/01/2014 (goi tit Gidy XN sd 47/KT-GXN) vi chir viét va chit ky trong
Thong bao vé viéc chdm dut hoat dong ho kinh doanh khong phai 1a cia 6ng
Nguyén Vin Tr. .

Ngay 24/01/2014, Phong Kinh té quan 6 cip Gidy chimg nhan dang ky ho kinh
doanh s6 41F8021555 (goi tat 1a Gidy CNPK ho KD sb 41F8021555) cho ba Huynh
Thi Nguyét Th. véi tén hd kinh doanh, nganh nghé va dia diém kinh doanh giong
nhu HO kinh doanh Thuén Th. 1a sai. Do d6, 6ng Nguyén Vin Tr. yéu cau Toa an
tuyén huy Giday CNDK ho KD s 41F8021555 cap cho ba Huynh Thi Nguyét Th..
Pong thoi, phuc hdi Gidy CNDPKKD s6 41F8007087 do dng Nguyén Van Tr. dung
tén.

Cong van sé6 2041/UBND-KT ngay 11/8/2016, dai dién nguoi bi kién trinh bay:

Khi tiép nhan hd so xin cip gidy phép kinh doanh cua ba Huynh Thi Nguyét
Th., Phong Kinh té quan 6 cin cir vao Gidy xac nhan s 602/XN-CCT-KK ngay
22/01/2014 ciia Chi cuc Thué ‘quén 6 xac dinh: co s¢ Thuén Thong do 6ng Nguyen
Van Tr. dang tén da hoan tat cac nghia vu nop thué, khoa ma so thué dén ngay
21/01/2014 nén Phong Kinh té quin 6 cip Gidy CNPK ho KD sé 41F8021555 cho
ba Huynh Thi Nguyét Th. tai can nha s6 437B Pham Vin Ch. theo Nghi dinh $6
43/2010/ND-CP ngay 15 thang 4 nam 2010 cua Chinh phu vé ding ky doanh
nghiép, d6 1a mot dia diém co thé hoat dong nhiéu co so kinh doanh voi diéu kién
khong dugc trung tén véi tén riéng cua ho kinh doanh da dang ky trong pham vi
huyén. Do d6, khong chap nhan yéu cau khoi kién ctia 6ng Nguyén Van Tr. .

Ban tw khai ngay 13/9/2016 va 09/12/2017, dai dién ba Huynh Thi Nguyét Th.
trinh bay:

Ba Huynh Thi Nguyét Th. khong biét, khong lién quan dén viéc giai thé Ho
kinh doanh Thuan Th. cta dng Nguyén Vian Tr. . Phong Kinh té quan 6 cip Gidy
CNDK ho KD s6 41F8021555 cho ba Huynh Thi Nguyét Th. 1a diing nén khong
ddng v yéu cau hiy gidy ching nhan nhu 6ng Nguyén Vian Tr. di néu trong don
khéi kién. Déng tho1, xin xur Véng mat do ban cong tac.



Qua d6i thoai khong thanh ngay 01/8/2017, Toa an nhan dan quan 6 tuyén xur
khéng chip nhan yéu cau cua 6ng Nguyen Vin Tr. vé hiay Glay CNDK ho KD sb
41F8021555 cua Uy ban nhan dan (goi tit 1a UBND) quan 6 cip cho ba Huynh Thj
Nguyét Th.. Ngoai ra, con tuyén vé an phi va quyén khang cdo, khang nghi.

Ngay 30/11/2018, 6ng Nguyén Vian Tr. khang cdo toan bo ban an.
Tai phién toa phiic tham,

Ong Nguyén Vin Tr. dé nghi Hoi dong xét xir chap nhan yéu cau khang céo
vé sira 4n so tham, d6 1a huy Gidy CNPK ho KD sé 41F8021555 cap cho ba Huynh
Thi Nguyét Th. vi trén mét dia ban chi dugce cap gidy ching nhan tai dia chi va chi
cd tén co s¢ ma thoi nén cap glay phép mdi cung nganh nghé cung tén co so 12 sai.
Do d6, can phai khoi phuc lai Gidy CNPKKD s6 41F8007087 cua 6ng Nguyén Vin
Tr. . Ngoai ra, con khang dinh 1a dwoc biét UBND quan 6 di thu hoi Gidy
CNDKKD s 41F8007087 vao khoang thang 9, 10/2014 nén ¢6 don dé nghi UBND
quén 6 xir 1y viéc gia mao chir ky va con diu cua ba Huynh Thi Nguyét Th. ma thoi,
chtr khong ¢ gui don khoi kién tai Toa an dé yéu cau tuyén huy viéc thu hoi Glay
CNDKKD s 41F8007087 cap cho ong Nguyén Vin Tr. . Khong c6 v kién gi vé
gidy chtrng nhan thay ddi 14n 2 cua Huynh Thi Nguyét Th. nhu 6ng Poan Quang
L.trinh bay.

Ong Poan Quang L. khong co y kién gi v& yéu cau khang cdo ctia ong Nguyén
Vin Tr. . Pong thoi, cung cap ban sao Gidy CNPK ho KD cta ba Huynh Thi
Nguyét Th duogc thay doi lan thtr hai, ngay 01/7/2019 véi tén Ho kinh doanh Thuén
- Thong tai can nha s6 437B Pham Van Ch..

Pai dién Vién kiém sat néu hanh vi tb tung cua Tham phan, Hoi ddng xét xur va
Thu ky phién toa thuc hién ding qui dinh. Pé nghi Hoi dong xét xtr gilt nguyén an
so tham vi thoi diém cap Gidy CNPK ho KD s6 41F8021555 cho ba Huynh Thi
Nguy¢t Th. thi tai dia chi 437B Pham Van Ch. da khong con ho kinh doanh nao
dang ky kinh doanh cing nganh nghé, cing dia chi, cung tén goi nhu ngudi khoi
kién da trinh bay.
NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li€u co trong ho so vu an dy:(_rc tham tra va can ct
vao két qua tranh luan tai phién toa, Hoi dong xét xur phuc tham nhan dinh:

[1] Xét Bon cua nguoi khang cdo gui trong han ludt dinh, nén chép nhan.

[2] Xét don de nghi xét xir vang mit ciia dai dién nguoi b kién va ba Huynh
Thi Nguyét Th. phu hop khoan 4 Diéu 225 Luét T6 tung hanh chinh nam 2015, nén
chap nhan.

[3] Xét 10 trinh bay cua nguoi khang cao cho rang ngudi bi kién cip Gidy
CNDK hd KD s6 41F8021555 khong ding cho ba Huynh Thi Nguyét Th. 1a dai

dién Ho kinh doanh Thuén Th. tai cin nha sé 437B Pham Vian Ch. véi cung nganh
nghé kinh doanh, cung tén ho kinh doanh la khong phu hgp theo quy dinh tai Nghi
dinh s6 43/2010/ND-CP ngay 15/4/2010 cta Chinh phu nhu dai dién Vién kiém sat
d3 két luan 1a c¢6 co s, boi vi ngdy 22/01/2014 Chi cuc Thué quéan 6 di xac nhan 1a
ong Nguyén Vin Tr. kinh doanh tai dia chi 437B Pham Van Ch. da hoan tat cac
nghia vu ndp thué, khoa ma sé thué dén ngay 21/01/2014. Do d6, Phong Kinh té
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quan 6 ban hanh Gidy XN sb 47/KT-GXN thong bao chim dit hoat dong va xda tén
ho kinh doanh cua 6ng Nguyén Vin Tr. 1a c6 cin ctr. Mit khac, ba Huynh Thi
Nguyét Th. con dugc kinh doanh thém nganh nghé la ban stra bdt, tra hoa tan, ca
phé hoa tan, rau ciu, thuc pham cong nghé, thuc pham déng hop.

[4] Nguoi khang cdo khang dinh 1a duoc biét sy viéc UBND quén 6 di xda tén
ho kinh doanh, thu hoi Gidy CNPKKD sb 41F8007087 d3 cip cho minh vao thang
9, 10/2014 nhung chi c6 don khiéu nai gui UBND quén 6, ma khong c¢6 don khoi
kién yéu cau Toa an tuyén hiy viéc thu hoi gidy chimg nhén nay nén dé nghi cap
phuc tham tuyén khoi phuc lai Gidy CNDKKD s6 41F8007087 1a khong co co sO
nhu dé phan tich trén day. Cap so tham nhéan dinh viéc phuc hoi glay chu’ng nhéan
theo yé€u cau cua ong Nguyen Vin Tr. 1a khong thudc tham quyén giai quyét cua
Toa an la khong phu hop, can rat kinh nghiém.

[5] Do khong 9hép nhan yéu cau nén nguoi khang cdo chiu an phi hanh chinh
phtc tham. Cac phan quyét dinh khac cta an so tham khong c6 khang cdo, khang
nghi nén phat sinh hi¢u lyc phap luat.

Vi cac lé tren,
QUYET PINH:
Cin ctirkhoan 1 Diéu 241 va Diéu 242 ctia Luat T4 tung hanh chinh nim 2015;

Cén ctr khodn 1 Dicu 34 Nghi quyét s6 326/2016/UBTVQH ngay 30/12/2016
quy dinh vé murc thu, mién, gidm, thu ndp, quan 1y va st dung an phi, I¢ phi Toa an;

1. Khéng chap nhén yéu cau khang cdo ctia ong Nguyén Van Tr. . Gitt nguyén
Béan &n an hanh chinh s6 03/2087/HC-ST ngay 21 thang 11 ndm 2018 cua Toa an
nhan dan quan 6.

Khéng chap nhan yéu cau khai kién cua ong Nguyén Vian Tr. vé huy Gidy
ching nhan dang ky ho kinh doanh s6 41F8021555 ngay 24/01/2014 cua Phong
Kinh t€ - Uy ban nhan dan quan 6 cap cho ba Huynh Thi Nguyét Th..

2. V& 4an phi hanh chinh:

Ong Nguyén Van Tr. chiu an phi hanh chinh so thérp va phiic thim 1a 500.000d
(Ném tram nghin dong). Pugc trir vao cac Bién lai thu s6 02574 ngay 19/11/2015 va
s0 010570 ngay 10/12/2018 cia Chi cuc Thi hanh 4n dan sy quan 6, Thanh pho H. .

3. Ban 4an phtic thim c6 hiéu luc phép luat ké tir ngay tuyén an./.

o TM. HQI PONG XET XU PHUC THAM
Noinhgn: THAM PHAN - CHU TQA PHIEN TOA

- Toa an nhan dan t01 cao;

-Toa an nh@n dan cap cao tai TPHCM;
- VKSND cap cao tai TPHCM,;

- VKSND TPHCM;

- Toa an nhan dan quén 6;

- Chi cuc THADS quan 6;

- Cac duong sy (dé thi hanh);

- Luu hd so Vvu an.

Tran My Ciic



