TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH HAI DUONG Poc lap — Tw do — Hanh phc

Ban 4n s6: 101/2019/HS-PT
Ngay: 21/8/2019

NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH HAI DUONG

- T phan Hpi dong xét xi¢ phuc thdm gom co:
Thdam phén - Chui toa Phién tda:  Ba Nguyén Thi Ngoc Bich

Céac Tham phan: Ong Nguyén Minh Tan
Ba Trinh Cam Van.
- Thw ky Phién toa: Ba Pham Thi Minh Hién - Thu ky Toa 4n nhan dan
tinh Hai Duong.

- Pai dién Vign kiém sat nhan dan tinh Hai Dwong: Ong Pham Vin
Viing - Kiém sét vién.

Ngay 21 thang 8 nam 2019 tai tru s Toa &n nhan dén tinh Hai Duong xét
Xt phlc tham c6ng khai vu &n hinh su thy 1y sé 158/2019/TLPT-HS ngay 09
thang 7 nam 2019 d6i véi bi cdo Lé Van T do cd khang nghi cia Vién trudng
Vién kiém sat nhan dan Thanh phd Hai Duong, tinh Hai Duong d6i v4i Ban &n
so tham s6 98/2019/HS-ST ngay 30 thang 5 nim 2019 cua Toa an nhan dan
Thanh phb Hai Duong, tinh Hai Duong.

- Bi cdo bi khang nghi: Lé Van T, sinh nam 1964. Noi cu tr: Thon K,
x4 B, huyén B, tinh Hai Duong. Nghé nghiép: Lao dong tu do: Trinh d6 vin
hoa: 7/10. Dan toc: Kinh. Giéi tinh: Nam. Tén gido: Khéng. Qudc tich: Viét
Nam. Con 6ng L& Hong K (6ng K dugc nha nuée ting Huan chuong chién si vé
vang hang Ba va la thwong binh hang 4/4) va ba Nguyén Thi D (d4 chét) C6 vg
la Nguyén Thi L. C6 02 con, 16n sinh nim 1993, nho sinh nim 1995.Tién &n,
tién su: Khong

Nhan than:

- Ban an s6 14/HS-ST ngay 26/3/1993 ctia TAND huyén C, tinh H xu
phat 09 thang ti nhung cho hudng &n treo vé t6i Cudng doat tai san cong dan,
thoi gian thir thach 18 thang tinh tir ngay tuyén an so tham.



- Ngay 31/7/2001 Cbng an huyén Binh Giang, tinh Hai Duong xtr phat
hanh chinh vé hanh vi vi pham trit tr cong cong tai Quyét dinh s
46/QbXPVPHC.

- Ngay 17/1/2012 Cbdng an huyén Binh Giang, tinh Hai Duong xur phat
hanh chinh vé linh vyc an ninh, trat tu tai Quyét dinh sé 21/QDXP.

- Ban &n s6 02/HS-ST ngay 16/01/2014 cta Toa an nhan dan huyén Binh
Giang, tinh Hai Duong xtr phat 08 thang t0 vé toi Banh bac. D& ndp &n phi ngay
27/10/2014, ra trai ngay 15/6/2014.

Bi cao bi tam gitr tr ngay 03/01/2019, tam giam ngay 09/01/2019 tai Trai
tam giam Kim Chi Cong an tinh Hai Duong (cO mat tai Phién toa).

Ngoai ra con 02 bi cdo Nguyén Thi P (Tén goi khac: Nguyén Thi Thu P)
va bi c&o Tran Thi H3 cd khang cao xin giam nhe hinh phat, tuy nhién cé4c bi céo
c¢6 don xin rat khang céo. Vi vy, Toa an d dinh chi xét xir phiic tham ddi véi bi
c4o P va H tai Quyét dinh dinh chi viéc xét xir phic tham s6 61/2019/HSPT-QD
ngay 14 thang 8 ndm 2019.

Nguoi c6 quyén loi, nghia vu lién quan: Chi L& Thi L, sinh nim 1993.
Pia chi: S6 308, N, phuong T, TP. H, tinh Hai Duong. C6 mit.

Nguwoi [am ching:

1. Anh Pham Xuén V, sinh nam 1976. Dia chi: xa T, huyén G, tinh Hai
Duong. Vang mat.

2. Anh Than Manh H, sinh nim 1995. Pia chi: T6 6, khu 3, phuong T,
Thanh phd B, tinh B. Ving mit.

3. Chi Nguyén Thi H1, sinh nim 1991. Dia chi: xa H, huyén D, tinh T.
Ving mat.

4. Chi Bao Thi H2, sinh nam 1993. Dia chi: Thon H, x& C, huyén S, tinh
Son La. Ving mit.

NQI DUNG VU AN:

Theo c4c tai lidu trong hd so vu an va dién bién tai Phién toa, ndi dung vu

an duoc tom tit nhu sau:

Lé Van T 1a cha nha nghi X & s6 240, xa B, phuong T, TP. Hai Duong.
Vao khoang thang 7/2018, Nguyén Thi P (tén goi khéac: Nguyén Thi Thu P) dén
nha nghi cua T va tu gi6i thiéu tén 1a T, nha & phd T, TP. Hai Duong. P bao T
néu khach nghi ¢6 nhu cau mua dam thi dién thoai cho P dé lién lac. T ddng V.
Trude do, P ¢6 quen biét véi Tran Thi H3, gitra P va H3 c0 thoa thuan néu co



khach ¢ nhu cau mua dam thi P goi dién cho H3, H3 s& goi gai ban dam dén
ban dam cho khach, gai ban dam sé& truc tiép thu cua khach 300.000d/1 1an/1
ngudi (gai ban dam sé dugc hudng 200.000d; Thu, P s€ dugc huong 100.0004).

Khoang 14h30’ ngay 03/01/2019, Pham Xuén V sinh nam 1976 ¢ xa T,
huyén G, Hai Duwong; Than Manh H, sinh nim 1995 ¢ khu phd 3, phuong T, TP,
B ra nhau va0 nha nghi X muc dich dé mua dam. Khi vao nha nghi, H, V gip T
va bao: “goi cho chau 2 nhan vién 1én phong”. T hiéu V¥ 1a goi gai ban dAm nén T
goi dién thoai cho Nguyén Thi P noi “goi cho chil 2 nhén vién, c6 2 khach nghi
& day”, P déng ¥. Sau d6 P goi dién thoai cho Tran Thi H3 bao H3: “Chi goi em
2 dira xudng nha nghi X y P bao H3 goi géi ban dam. H3 dong y. H3 sir dung
dién thoai goi cho Nguyén Thi H1, sinh nam 1991 & Hung Son, Pai Tur, Théi
Nguyén (tén tH2 goi 1a Mai) bao H1 dén nha nghi X ban dam cho khach. H1
déng ¥. Sau d6 H3 goi lai P bao chi goi duoc 1 ngudi. P dién lai cho T thi T bao
“c 2 thang 1 dura thi 1am thé nao”. P bao “dé chau goi tiép”. Sau d6 P dién thoai
cho H3 bao goi thém mot gai ban dam nita, H3 dong ¥ va goi dién cho Pao Thi
H2, sinh nam 1993 ¢ Chiéng Khoang, Song M4, Son La (tén tH2 goi 1a Nhi), H3
bao H2 dén nha nghi X dé di khach, y di ban dam, H2 dong y. H3 bao H2, H1
thu ctia khach 300.000d/1 nguoi/1 1an rdi goi dién lai cho P thong bao di goi 02
nguoi dén nha nghi X dé ban dam cho khach. Khi dén nha nghi X, H1, H2 gip
T, T bao H1 Ién phong 201, H2 1én phong 202 va dian thu cta mdi khach
300.0004d. Tai phong nghi H dua cho H1 500.0004d; V dua cho H2 500.0004 Ia
tién mua dam. Pén khoang 15h30° cling ngay khi H2 va V, H va H1 dang quan
hé tinh duc véi nhau tai phong 201, 202 ctia nha nghi X thi t6 canh sat diéu tra
vé TTXH Cong an TP. Hai Duong phét hién bat qua tang.

Tai ban an so tham s6 98/2019/HSST ngay 30 thang 5 nim 2019, TAND
Thanh phé Hai Duong 4p dung khoéan 1, khoan 5 Diéu 327, khoan 2 Piéu 35,
diém s khoan 1 va khoan 2 Piéu 51, Piéu 50, Diéu 38 cua Bo luat hinh su tuyén
bd bi cdo Lé Van T pham toi “Chita mai dam”, Xt phat bi cao T 30 (ba muoi)
thang tu, thoi han t0 tinh tir ngdy 03/01/2019. Ngoai ra, cip so tham con quyét
dinh vé toi danh, hinh phat d6i véi 02 bi c4o khac, hinh phat bd sung, xur 1y vat
chtng, an phi va quyén khang céo.

Ngay 11/6/2019, Vién truong Vién kiém sat nhan dan Thanh phd Hai
Duong, tinh Hai Duong khang nghi phdc tham Ban &n hinh sy so thim s6
98/2019/HSST ngay 30/5/2019 cua Toa 4n nhan dan Thanh ph Hai Duong vé
phan hinh phat ddi véi bi cdo Lé Vian T vé toi Chira mai dam; dé nghi Toa an



nhan dan tinh Hai Duong &p dung khoan 1 Diéu 355, khoan 2 Piéu 357 cua Bo
luat to tung hinh sy stra Ban an hinh sy so tham sé 98/2019/HSST ngay
30/5/2019 ctia Toa an nhan dan Thanh phd Hai Duong theo huéng ap dung diém
d khoan 2 Diéu 327 cua Bo luat hinh su tang hinh phat t0 d6i voi bi cdo L& Vin
T vé t6i Chira mai dam.

Tai Phién toa phuc tham:

Bi c4o thira nhan hanh vi pham t6i cia minh, Thanh khan khai b4o va dé
nghi HDXX xem xét gitr nguyén ban an so tham.

Pai dién Vién kiém sat nhan dan tinh Hai Duong tai Phién tda phét biéu y
kién: Gitr nguyén noi dung khang nghi cta Vién truéng Vién kiém sat nhan dan
Thanh phb Hai Duong, tinh Hai Duong, dé nghi HDXX 4p dung diém b khoan 1
Piéu 355, Piéu 357 caa BLTTHS chap nhan khang nghi cua Vién truong Vién
kiém sat nhan dan Thanh phd Hai Duong, tinh Hai Duong sira ban an so tham,
xtr phat bi c40 Lé Van T tir 5 nam 3 thang dén 5 nam 6 thang td, thoi han tir tinh
tir ngay 03/01/2019.

NHAN PINH CUA TOA AN:

Trén co so ndi dung vu an, can ctr vao cAc tai liéu trong hd so vu an da
duoc tranh tung tai Phién tda, Hoi dong xét X nhan dinh nhu sau:

[1] Vé t6 tung: Khang nghi ctia Vién truong Vién kiém sat nhan dan
Thanh phd Hai Duong, tinh Hai Duong trong thoi han quy dinh nén khang nghi
dlng voi quy dinh ctua Bo luat to tung hinh sy.

[2] Vé hanh vi pham t6i caa bi cdo: Loi khai cua bi cdo tai P toa H3 toan
phil hop véi 10i khai cua bi céo tai co quan diéu tra, 10i khai ctia nguoi co quyén
loi, nghia vu lién quan, |61 khai nhitng nguoi lam ching, vat chimg thu gitt va
pht hop voi cac tai lidu diéu tra khac di thu thap trong hd so vu an, Hoi dong
Xét xtr c6 du co so két luan: Khoang 14h30° ngay 03/01/2019, Lé Vin T d4 c6
hanh vi cho Nguyén Thi H1 ban dam cho anh Than Manh H va Pao Thi H2 bén
dam cho Pham Xuén V tai nha nghi X & s6 nha 240 B, phuong T, Thanh phd H
do bi céo truc tiép quan 1y, kinh doanh, trong coi muc dich dé thu loi bat chinh
thi bi phat hién bat qua tang. Hanh vi néu trén caa bj céo cau T toi “Chtra mai
dam” theo quy dinh tai khoan 1 Diéu 327 B6 luat Hinh sy. Tda &n cip so tham
Xét xir bi cd0 1a c6 can ct phdp luat. Vé toi danh khdng cé khang nghi nén
HDBXX khéng xem xét.

[3] Xét khang nghi ctia Vién truong VKSND Thanh phé Hai Duong, tinh
Hai Duong, HDXX nhan thay: Tai diém d khoan 2 Diéu 327 B luat hinh su
quy dinh Vé tinh tiét dinh khung tang ning 1a “ chira mai dam 04 nguoi tro 1én”,



Theo tir dién tiéng Viét thi “mai” 12 “ban” va “méai” 1a “mua” va chira mai dam
la chtra ban dam. Nhu vay, tinh tiét dinh khung ting ning “ chra mai dam tir 04
nguoi tré 18n” quy dinh tai diém d khoan 2 Diéu 327 Bo luat Hinh sy duogc hiéu
la d6i voi nguoi ban dam. Can ctr vao 101 khai cta bi cdo, nguoi lién quan, ngudi
lam chimg cing bién ban bat nguoi pham toi qua tang va vat ching thu duoc thi
xac dinh L& Van T ¢6 hanh vi cho hai d6i trai gai thuc hién viéc mua, ban dam
tai dia diém nha nghi X do bi céo quan ly, kinh doanh trong ¢6 H1 ban dam cho
H, H2 ban dam cho V. Do viy, Hoi dong xét xt chi c6 can cir xac dinh hanh vi
st dung phong 201 va 202 nha nghi X do bi céo quan ly dé cho trai gai mua, ban
dam (02 nguoi ban dam) muc dich dé thu 1oi bat chinh da pham vao toi “ Chira
mai dAm” theo quy dinh tai khoan 1 Diéu 327 B6 luat hinh su. Cap so tham da
Xét xir bi cao T theo quy dinh tai khoan 1 Biéu 327 Bo luat hinh sy 1 ¢6 can ct,
dung nguoi, dung tdi, ding phap luat va xu phat bi cao véi muac an 30 thang tu
la phu hop, tuong ximg Vvéi tinh chat, mac do hanh vi pham toi cua bi cdo. Do
d6, khong c6 can ci dé chap nhan khang nghi cua Vién truong VKSND Thanh
phb Hai Duong, giit nguyén ban &n so tham 1a phu hop .

[4] Cac quyét dinh khac cua ban an so tham khong c6 khang céo khéang
nghi ¢6 hiéu luc phap luat ké tir khi hét thoi han khang cdo, khang nghi.

[5] Vé an phi: Cin ctr vao diém d khoan 1 Piéu 11 Nghi quyét
326/2016/UBTVQH 14 ngay 30/12/2016 quy dinh vé &n phi, 1¢ phi Toa an thi bi
céo khong phai chiu &n phi phc tham.

Vi cac lé trén,

QUYET PINH:

Can ctr diém a khoan 1 Piéu 355, Piéu 356 Bo luat t6 tung hinh suy.

1. Khong chap nhan khang nghi caa Vién truong Vién kiém séat nhan dan
Thanh phdé Hai Duong, tinh Hai Duwong, giit nguyén ban an so tham sb
98/2019/HS-ST ngay 30 thang 5 ndm 2019 cua Toa 4n nhan dan Thanh phd Hai
Duong, tinh Hai Duong.

Ap dung khoan 1, khoan 5 Biéu 327, khoan 2 Diéu 35, diém s khoan 1 va
khoan 2 Diéu 51, Piéu 50, Diéu 38 ciia Bo luat Hinh su.

Xtr phat: Bi ¢80 Lé Van T 30 (Ba muoi) thang th vé ti “ Chira mai dam”,
thoi han chap hanh hinh phat tl tinh tir ngdy 03/01/2019.

2. V& an phi: Theo quy dinh tai diém d khoan 2 Diéu 11 Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016 thi bi c4o khong phai nop tién an phi
hinh su phuc tham.



3. Céc quyét dinh khac cua ban 4n so tham khdng c6 khang cdo, khéng
nghi c6 hiéu luc phap luat ké tir ngdy hét thoi han khang céo, khang nghi.
Ban an phlc tham c6 hiéu luc phép luat ké tir ngdy tuyén an./.

Noi nhén: TM. HOI PONG XET XU PHUC THAM
- VKSND tinh Hai Duong; THAM PHAN - CHU TQA PHIEN TOA
- S6 Tu Phép tinh Hai Duong;

-Phong HSNV-Cong an tinh Hai Duong;

- VKSND, TAND Thanh phé Hai Duong

- CQCSPT, CQ THSHS- CA Thanh phd Hai
Duong;

- Chi cuc THADS Thanh phé Hai Duong

- Bi c40 va nhitng nguoi tham gia té tung khac;
- Luu toa; Luu HS

Nguyén Thi Ngoc Bich



