TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG Poc 1ap — Tw do — Hanh phic

Ban an sb: 08/2019/LD-PT
Ngay 29/8/2019
VIV tranh chap tién trg cap thoi viéc.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TiNH BINH DUONG

- Thanh phan Hpi dong xét xir phiic thim gom cé:

Thim phdn - Chii toa phién toa: Ong Nguyén Pic Cudng.

Cdc Tham phan: Ba Tran Thi Nhan;

Ong Nguyén Cong Luc.

- Thw ky phién toa: Ba Nguyén Thi Hang - Thu ky Toa an nhan dan tinh Binh
Duong.

- Dai di¢n Vién Kiém sdt nhén dén tinh Binh Dwong tham gia phién tda: Ba
Ngb Kim Duyén - Kiém sat vién.

Ngay 29 thang 8 nam 2019, tai tru s6 Toa an nhan dan tinh Binh Duong mo

phién toa xét xur phuc tham cong khai vu an lao dong thu ly s6 11/2019/TLPT-LD
ngay 07/8/2019 veé viéc “tranh chap tién tro cap thdi viéc”.

Do Ban 4n lao dong so tham s6 01/2019/LD-ST ngay 20/5/2019 ctia Toa an nhan
dén thi xa TA, tinh Binh Duong bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xtr phtc thim sé 11/2019/QDXXPT-LP ngay
14/8/2019, gitra c&c duong su:

1. Nguyén don: Ong L& Anh T, sinh nam 1979; Ho khau thuong tr(: Thon TP,
xa NM, thi x& AN, tinh Binh Dinh; dia chi lién lac: Khu pho 1, phuong THT, Quan 12,
Thanh pho H6 Chi Minh, c6 mat.

2. Bi don: Cong ty CP SX - KD TM:; dia chi: Khu phé HL, phuong TG, thi xa
TA, tinh Binh Duong.

Nguroi dai dién hop phdp cua bi don: Qng Lai Ngoc Th, sinh nam 1988; dia chi:
Thon TP, thi tran TT, huyén TT, Thanh pho Ha Noi (theo van ban uy quyén ngay
29/8/2019); c6 mat.

3. Nguoi khéng cdo: Cong ty CP SX - KD TM; dia chi: Khu phd HL, phuong
TG, thi xa TA, tinh Binh Duong la bi don trong vu an.

NQI DUNG VU AN:

* Theo don khdi ki¢n ngay 28/10/2018 va trong qua trinh giai quyét vu dn,
nguyén don 0ng L& Anh T (sau day goi zat la 6ng T) trinh bay: Ong T lam viéc tai
Cong ty CP SX - KD TM (sau day goi tat la Cong ty) tir ngay 04/12/2001 véi thoi gian
thur viéc 02 thang. Ben thang 01 nam 2002, Cong ty véi 6ng T ky hop dong lao dong



thoi han 06 thang; thang 7 nam 2002, Cong ty ky tlep hop dong lao dong véi thoi han
01 nam. Sau d6 ctr hét 01 nam, hai bén ky lai hop dong lao dong. Ngay 01/3/2010, 6ng
T vé6i Cong ty ky hop ddng lao dong khong xac dinh thoi han. Dén ngay 25/9/2017,
6ng T ndp don xin thoi viée. Ngay 31/10/2017, Céng ty dong y Ky quyét dinh cho 6ng
T théi viéc.

Khi bit ddu vao Cong ty lam viéc, 6ng T 1am viéc véi vi tri nhan vién kinh
doanh; nam 2003 lam viéc véi chire vu: Truong khu vuc 6 (twong dwong vaéi chirc vu
l& Truong Chi nh&nh). Nam 2006, 6ng T lam Truong Chi nhanh Nha Trang. Thang 4
nam 2007, dng T 1am Ph6 Phong tiép thi va dén thang 7 nam 2007, 1am Trudong Phong
tiép thi. ‘Thang 9 nam 2007, 6ng T lam Giam ddc tiép thi; dén thang 12 nim 2007 1lam
Giam d6c Kinh doanh tiép thi. Trude khi nghi viéc, ong T 1a Ph6 Tong giam ddc cua
Cong ty, phu trach kinh doanh khu vuc mién Nam va mién Trung.

Qua trinh 1am viéc tai Cong ty, 6ng T ¢ rat nhidu mirc lwong Vi thay d6i nhiéu
vi tri cong viéc nén 6ng T khong nhd rd. Tuy nhién, theo hop dong lao dong khong
xdc dinh thoi han ngay 01/3/2010 thi muc lwong co bdn cua ong T la 5.800.000
dong/thang. DBén ngay 01/6/2017, Cong ty ky phu luc hop dong lao dong Vi tong mirc
thu nhap cua Ong T 14 52.100.000 dong/thang, bao gom tién lwong cin ban, cac khoan
phu cép va trg cép, cu thé: Luwong co ban: 7.500.000 dong/thang (day 1a muc lwong
lam can cir dong bao hiém xa hoi cho dng T); cac khoan phu cip (trach nhiém, chirc
vu, kiém nhiém), tro cip (com): 44.500.000 dong/thang; tién thuéng: Khong co. Mirc
luong trung binh sau thang lién ké truéc khi ong T nghi viéc 1a 52.100.000
ddng/thang; lwong va phu cip hang thang ctia 6ng T duogc tra bang hinh thic chuyén
khoan vao tai khoan ctia 6ng T tai Ngan hang TMCP Ngoai thuong Viét Nam — Chi
nhénh Binh Duong.

Trong thoi gian 1am viéc tai Cong ty, 6ng T c6 tham gia bao hiém xi hoi, bao
hiém y té, bao hiém that nghiép theo quy dinh ctia phap luat va Cong ty da dong day
du cho dng T. Qua trinh lam viéc, 6ng T khong vi pham Noi quy lao dong, khong bi ky
luat. Sau khi nghi viéc, Ong T da nhan du luong, cac phu cap va trg cap theo thoa
thuén. Riéng tién trg cdp thoi viéc, ong T chua nhan do chua thong nhat dugc vai
Cong ty ve mirc lwong lam can cu tinh. Ong T véi Cong ty da thoa thuan nhung khong
thanh, nén dng T khai kién yéu cau Toa &n giai quyét.

Theo don khoi kién, 6ng T yéu cau Cong ty phai thanh toan tién tro cAp thoi
viéc tuong ung voi thoi gian Cong ty khong dong bao hiém that nghiép cho dng T (ter
ngay 04/12/2001 dén 31/12/2009) véi so tién 212.872.500 dong Qua trinh giai quyét
vu an, ong T rat lai mot phan yéu cau khai kién 1 chi yéu cau Cong ty thanh toan cho
ong T tro cap thdi viée sb tién 129.000.000 dong, mirc lvong lam cén ct tinh tién tro
cap thoi viéc 1a 47.305.000 dong/thang. Pay 1a mirc luong ong T thuc nhan cua 06
thang lién ké trudce khi 6ng T nghi viéc; mic lLr(mg nay bao gom tién thu nhap theo
ngay cong (bao gom ca luong co ban) va cac phu cap: Trach nhiém, chirc vu va kiém
nhiém (khong bao gom tién thudng, hd trg xing xe, dién thoai, phuong tién di lai, nghi
&, sinh nhat, bénh nghé nghiép vi nhitng khoan tién nay coéng ty da co ché do hd tro
riéng). Ngoai ra, 6ng T khong yéu cau gi Khéc.

* Tai ban tw khai ngay 23/01/2019 VA trong qud trinh gidi quyét vu dn, nguoi
dai dién hop phdp ciia bi don Cong ty CP SX - KD TM (sau day goi tat [a Cong ty)
trinh bay: Cong ty CP SX - KD TM dang ky thanh lap 1an dau vao ngay 12/10/2005,
theo Gidy ching nhan ding ky kinh doanh sé 3700321798, tru s&: Khu phd HL,
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phuong TG, thi xa TA, tinh Binh Duong; déng ky thay d6i lan thu 13 hgay 27/7/2017.
Qua trinh hoat dong co su thay d6i vé bdi canh, do Cong ty TM thoi diém trude ngay
27/7/2017 da ban co phan lai cho Cong ty TM hién nay, theo Hop ddng nguyén tic vé
viéc mua ban cb phan phd thong. Cong ty TM méi hién nay tiép nhan va gilr nguyén
tén goi, co cAu hoat dong, tai chinh, nhan sy nhu Cong ty cii, chi thay doi vé c6 dong
va nguoi dai dién theo phap luat. Nguoi dai dién theo phép luat cua Cong ty tir ngay
27/7/2017 tr& vé trude 1a ba Luu Thi Diém H, tir ngdy 27/7/2017 dén nay 1a 6ng
Nguyén Thanh T1.

Bi don thong nhat véi 1oi trinh bay ciia nguyén don vé qua trinh lam viée, ky
két cac hop ddng lao dong va cong viée phai lam. V& vi trf 1am viéc, do Cong ty méi la
nhan chuyen giao tir CONQ ty cli nén bi don chi xac dinh: Trudc khi nghi viéc, ong T Ia
Ph6 Tong giam dbc ciia Cong ty phu trach kinh doanh khu vyc mién Nam va mién
Trung, con cac chirc vu trude d6 cua 6ng T, Cong ty khdng rd vi 6ng T lam viéc tur
nim 2001, qué trinh 1am viéc da thay doi nhiéu vi tri. Luong cta 6ng T dugc Cong ty
tra qua tai khoan tai Ngan hang Vietcombank — Chi nhanh Binh Duong. Theo bang
lwong CONg ty da tra cho ong T thé hién nhu sau: Luong co ban la 7.500.000
dong/thang (day 1a mirc lwong 1am cin ctr dong bao hiém xa hoi cho ong T); thu nhap
theo ngay cong: 48.000.000 dong/thang; trg cap: Kiém nhiém 3.800.000 dong/thang va
tién com 300.000 ddng/thang; khong co phu cap va tién thuong. Tong thu nhap trung
binh 06 thang lién ké trudc khi 6ng T nghi viéc 1a 52.100.000dong/thang. Sau khi trir
di cac khoan bao hiém xa hoi, bao hiém y té, bao hiém that nghiép, cong doan, thué
thu nhap thi mutrc luong thuc té 6ng T thuc nhan hang thang 13 47.305.000 déng/thang.
Qua trinh 1am viéc tai Cong ty, 6ng T da dugc Cong ty dong diy da bao hiém x3 hoi,
bao hiém y té, bao hiém that nghiép theo quy dinh cta phép luat, 6ng T khong vi pham
Noi quy lao dong cta Cong ty va khong bi ky luat. Ong T tu nguyén xin thoi viéc va
dugc Cong ty dong ¥ theo Quyét dinh s6 51/QD/2017 vé viée “cham dirt hop dong lao
dong” voi ong T tr ngay 31/10/2017. Sau khi 6ng T nghi viéc, 6ng T da ban giao cong
viéc ddy du, da nhan lai s6 bao hiém x3 hoi.

Déi voi yéu céu khoi kién ciia 6ng T Cong ty khong dong ¥, Cong ty chi dong v
thanh toan tién tro cap thdi viée cho 0ng T theo bién ban ngay 29/6/2018 véi so tién
38.700.000 ddng (bao gom: Tro cap thdi viéc 1a 7.500.000 dong/thang x 9 nim X ¥
thang = 33.750.000 dong va tién hd tro 14 550.000 dong/nam x 9 nam = 4.950.000
ddng). Ngoai ra, Cong ty khdng con ¥ kién nao khac va khong c6 yéu cau phan t6 dbi
vgiong T.

Tai Ban an lao dong so tham s6 01/2019/LD-ST ngay 20/5/2019 cua Toda &n
nhan dan thi xa TA d& can ct: Khoan 1 Diéu 32, diém a khoan 1 Diéu 35, diém a
khoan 1 Diéu 39, cac Diéu 147, 244, 266, 271, 273, 278, 280 ctia Bo luat T4 tung dan
su; Piéu 36, Piéu 37, Piéu 48, Piéu 90 cua B luat lao dong 2012; diém a khoan 5
Diéu 4, Dleu 21 Nghi dinh s 05/2015/ND-CP ngay 12/01/2015 cua Chinh Phu “quy
dinh chi tiét va hudng dan thi hanh mot 6 ndi dung ciia Bo ludt Lao déng”; Diéu 4,
Khoan 1 Diéu 8 Thong tu sé 47/2015/TT-BLDTBXH ngay 16/11/2015 ctia Bo Lao
dong - Thuong binh va X& hoi “hudng dan thiee hién mét sé diéu vé hop dong lao
dong, ky luat lao dong, trach nhiém vdt chat cia Nghi dinh s6 05/2015/NP-CP ngay
12/01/2015 ciia Chinh phi”; Nghi quyét sé 326/2016/UBTVQH14 ngay 30/12/2016
ctiia Uy ban Thudng vu Qudc hoi khoa 14 quy dinh vé murc thu, mién, giam, thu, ndp,
quan ly va str dung an phi, 1€ phi Toa an.



1. Chap nhén toan bd yéu cé‘u khoi kién cua nguyén don 6ng Lé Anh T dbi véi
bi don Cong ty CP SX - KD TM vé viéc “Tranh chap ve boi thuong tro cap thoi viéc
khi cham dirt hop dong lao dong ™.

’ 2. Cong ty CP SX - KD TM c6 trach nhiém thanh toan cho 6ng Lé Anh T trg
cap thoi viée so tien 129.000.000 dong (Mot tram hai muoi chin tri¢u dong).

Ké tir ngay nguoi duoc thi hanh an c6 don yéu cau thi hanh cho dén khi thi
hanh xong, néu ngudi phai thi hanh an cham thi hanh &n, thi con phai chiu 14i theo
muc 13i sudt quy dinh tai khoan 2 Diéu 468 cua Bo luat Dan su tuong Ung vaéi thoi
gian cham thi hanh.

Ngoai ra, ban an so thdm con quyét dinh vé phan &n phi lao dong so thim va
quyén khang céo cho cc duong su.

Ngay 31/5/2019, Cong ty CP SX - KD TM c6 don khang céo mot phan noi
dung ban an so thim véi Ii do: Ban an so thim chua thé hién dung ban chit cua vu
Vviéc, gay anh huong dén quyén va loi ICh hop phap cia Cong ty, dé nghi Toa an cap
phlc tham xem xét bac mot phan yéu cau khoi kién cua nguyén don 6ng L& Anh T;
xem Xxét Chap nhan muc trg cap théi viéc cua COng ty dbi voi 6ng L& Anh T Ia
38.700.000 dong.

Tai phién toa phic tham, hai bén duong su khong tu thoa thuan dugc véi nhau
vé viéc giai quyét vu an.

Nguoi dai dién hop phap cia bi don Van giit nguyén yéu cau khang cao va cung
cap thém 02 quyét dinh vé viéc tiép nhan cong nhan dé cho rang Quyét dinh s6
01/QD/2017 ngay 10/5/2017 vé viéc diéu chinh thu nhap di voi 6ng Lé Anh T do ba
Luu Thi Diém H ky la khéng c6 tinh xac that va khdng ding tham quyén; dong thoi
cho rang: Tién luong lam can ci tinh trg cap thoi viéc cho dng Lé Anh T 12 tién luong
da dong bao hiém xa hoi cho 6ng T. Mirc luong ong T dé nghi 1am cin ¢t tinh tro cap
thdi viéc 47.305.000 dong/thang 1a khong co co sd phéap 1y, boi 18: Ong T khong phai
ngudi lao dong do 6ng Nguyén Thanh T1 la ngudi dai dién theo phap luat ciia Cong ty
hién nay tuyén dung; qué trinh nhan ban giao, 6ng T1 chi nhan ban giao nguoi lao
dong 1a ong T v6i Hop dong lao dong ky ngay 01/3/2010, khong nhéan ban giao Quyét
dinh s6 01/QD/2017 ngay 10/5/2017 vé viéc diéu chinh thu nhap ddi vi ong T va Phu
luc hop dong sd 111/PLHDPLD/17 ngay 01/6/2017. Theo théa thugn mua ban doanh
nghiép, khoan tién trg cip théi viéc cia ong T phat Slnh trong thoi gian tor ngay
04/12/2001 dén ngay 31/12/2009 thudc trach nhiém ciia c6 ddng Cong ty cii 12 ba Luu
Thi Diém H, dng T chi 1am viéc cho Cong ty méi duge 04 thang. Can cir khoan 3 Dicu
48 ctia B luat Lao dong; khoan 1, diém a va b khoan 2, diém a khoan 3 Piéu 4, khoan 1
Diéu 8 Thong tu s6 47/2015/TT-BLDTBXH ngdy 16/11/2015 cia B Lao dong - Thuong
binh va Xa hoi thi mic lwong 1am can cit tinh tro cap théi viée d6i voi trudng hop ctia 6ng
T 14 11.600.000 dong/thang (gom luong co ban va trg cép) khong bao gom khoan tién thu
nhép theo ngay cong 48.000. OOOdong/thang khoan tién thu nhap theo ngay cong trén la
phu cip vé luong kinh doanh gan voi qua trinh lam viéc va két qua thuc hién cong viéc
cta ong T. Do d6, bi don chi dong ¥ tra trg cap thoi viéc cho ong T theo mirc luong
7.500.000 déng/théng x 9 nam X ¥ thang = 33.750.000 dong; tro cap khac la 550.000
ddng/nam x 9 nam = 4.950.000 dong; tong cong 1a 38.700.000 ddéng. DE nghi Toa an
cap phuc tham chap nhan khang c4o, sira ban an so tham theo hudéng néu trén.



Nguyeén don 6ng Lé Anh T van giir nguyén yéu cau khoi kién, khong dong y
Vaiy klen cua bi don va cho rang: Sau khi hoan tat thu tuc mua ban cb phan, Cong ty
méi van gitr nguyén co cAu hoat dong, nhan sy nhu truée diy. Nguyén don van tiép
tuc lam viéc va duoc COng ty méi giir nguyén chirc vu, mtc luong va phu cap luong.
Quyét dinh s6 01/QD/2017 ngay 10/5/2017 vé viéc diéu chinh thu nhap va Phy lyuc
hop ddng lao dong sb 111/PLHPLD/17 ¢6 hi¢u lyc tir 01/6/2017, phia Cong ty cho
ring trong qua trinh ban giao ho so vé& ngudi lao dong, Cong ty cti khong ban giao hai
tai liéu nay 1a khong c6 co so. Vi dén trude thoi diém nghi viée, nguyén don van lam
viéc binh thuong véi vi tri cong viée duge giao va duoc tra luong day du nhu thoi ba
Luu Thi Diém H quan 1y. Sau khi trir cac khoan dong bao hiém x4 hoi, bao hiém y té,
bao hiém thét nghiép, cong doan, thué thu nhap thi tién lrong thuc nhan hang thang
ctia nguyén don 1a 47.305.000 dong. Dé nghi Toa &n cap phlc tham khong chap nhan
khang céo ciia Cong ty, giit nguyén ban &n so tham.

Pai dién Vién kiém sat nhan dan tinh Binh Duong phét biéu y kién: Qua trinh
giai quyét vu an, nhung ngudi tién hanh té tung va nhitng ngudi tham gia t6 ‘tung da
chap hanh dung cac quy dinh ctia Bo luat T6 ‘tung dan sy. Vé huéng giai quyét vu an:
Cin clr vao cac tai lidu, ching cr c6 trong hd so vu &n, ¢6 co sé xac dinh mic luong
hang thang cua 6ng T 1a 52.100.000 dong, trong d6 c6 300.000 dong tién com. Ban an
so tham x&c dinh mic lwong 1am can ¢ tinh tro cap thdi viéc cho 6ng T 1 51.800.000
dong/thang la c6 can cir. Tuy nhién, 6ng T tu nguyén yéu cau lay muc lwong thyc 14nh
47.305.000 dong/thang dé lam can ct tinh tro cap thoi viéc 1a d4 co lgi cho phia Cong
ty nén Toa an cap so tham ghi nhan muc lwong nay 1a c6 cin ct, phi hop Vi quy dinh
clia phap luat. Cong ty khang cdo mot phan ban &n so thim nhung khdng cung cép
duoc chimg ctr dé ching minh. Do d6, dé nghi Hoi dong xét xir khéng chap nhan
khang c4o, giir nguy@n ban an so tham.

Can ctr vao CAc tai liéu, ching ctr ¢6 trong hd so vu &n dd duoc tham tra tai
phién toa; trén co so y kién trinh bay tranh tung cua cac duong su va quan diém cia
dai dién Vién kiém sat nhan dan tinh Binh Duong vé viéc giai quyét vu &n;

NHAN DINH CUA TOA AN:

[1] V& thu tuc: Pay 1a vu an lao dong vé viée “tranh chdp tién tro cdp thdi viée”,
viéc Toa an nhan dan thi xa TA thu ly giai quyét vy &n l1a ding thim quyén theo quy
dinh tai diém b khoan 1 DPiéu 32, diém c khoan 1 Piéu 35, diém a khoan 1 Piéu 39 cta
Bo luat TS tung dan su.

[2] Xet don khang cao cua Cong ty CP SX - KD TM dugc lam trong thoi han
luat dinh va Cong ty d& thuc hién xong nghia vu ndp tién tam ung an phi phic tham
nén hop I¢.

[3] V& ndi dung: Nguyén don 6ng L& Anh T va bi don Cong ty déu thong nhat
xac dinh 6ng T vao lam viéc tai Cong ty tir ngay 04/12/2001. Trong qua trinh éng T
lam viéc tai COng ty, hai bén c6 ky két hop dong lao dong nhiéu lan; dén ngay
01/3/2010, thi hai bén ky két Hop dong lao dong sé 01/HPLD/10 khong xac dinh thoi
han (bat luc 23). Ngay 25/9/2017, 6ng T ndp don xin thdi viéc va duoc Cong ty chap
nhan theo Quyét dinh sb 51/Qb/2017 cua Cong ty vé viéc cham dut hop dong lao
dong dbi véi ong Lé Anh T ké tir ngay 31/10/2017; chirc vu cta 6ng T trude khi nghi
viéc 1a Phé Téng giam dbc, muc lvong 1a 52.100.000 ddng/thang; sau khi trir cac
khoan dong bao hiém xa hoi, bao hiém y té, bao hiém that nghiép, cong doan, thué thu
nhap c4 nhan thi tién lvong thyc 1dnh hang thang cua dng T 1a 47.305.000 déng nén
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theo quy dinh tai Piéu 92 cua Bo luat T4 tung dan sy thi day duoc xem Ia nhiing tinh
tiét, sy kién khong phai chimg minh. Sau khi chdm dirt hop dong lao dong véi ong T,
Cong ty chi dong y thanh toén tién tro cip thdi viéc cho dng T theo mirc lwong co ban
7.500.000 dong/thang, khdng dong y thanh toan theo mirc lwong thuc 1dnh 47.305.000
ddng/thang nén phat sinh tranh chap.

[4] Xét yéu cau khang céo cia COng ty, nhan thdy: Cong ty CP SX - KD TM
tién than trude day 1a Cong ty TNHH SX & TM TM - Binh Duong, di vao hoat dong
tir nam 2001; COng ty chinh thirc diang ky thanh lap lan dau ngay 12/10/2005 theo
Gidy ching nhan dang ky kinh doanh sé 3700321798, dang ky thay ddi lan thu 13
ngay 27/7/2017; dia chi tru s& chinh tai: Khu pho HL, phuong TG, thi x& TA, tinh
Binh Dwong. Sau khi c6 “Hop dong nguyén tic vé viéc mua bdn cé phan phé théng
thugc so hitu cua bén ban trong Cong ty CP SX - KD TM”, Cong ty van giit nguyén
tén goi, ma sb doanh nghiép, co ciu to chirc, tai chinh, nhan su nhu trude day, chi thay
d6i c6 dong cuia Cong ty va ngudi dai dién theo phap luat tir ngay 27/7/2017, theo d6
6ng Nguyén Thanh T1 1a Tong giam ddc 1am nguoi dai dién theo phap luat cua Cong
ty thay cho ba Luu Thi Diém H. Ong L& Anh T lam viéc tai Cong ty trudc thoi diém
cac bén tién hanh mua ban co phan, sau khi cac bén mua ban c6 phan 6ng T van tiép
tuc lam viéc tai Cong ty cho dén ngady 31/10/2017 (tic sau khi cac bén d¢& mua ban co
phan) va Cong ty van tra lvong cho 6ng T theo muc luong 52.100.000 ddng/thang, cu
thé: Luong co ban la 7.500.000 dong/thang, thu nhap theo ngay cong la 48.000.000
dong/thang, trg cap kiém nhiém la 3.800.000 dong/thang va com 300.000 dong/thang,
sau khi dong bao hiém xa hoi, bao hiém y té, bao hiém that nghiép, cong doan, thué
thu nhap ca nhan thi tién lwong thyc lanh caa 6ng T 12 47.305.000 dong/thang. Ching
ctr thé hién 1a Quyét dinh s6 01/QD/2017 ngady 10/5/2017 “Vé viéc diéu chinh thu

hdp” (bat luc 29); Phu luc hop dong lao dong s6 111/PLHPLB/17 c6 hiéu luc tir
ngay 01/6/2017 (bt luc 21), dugc ba Luu Thi Diém H 1a Téng gidm déc cua Cong ty
tai thoi diém d6 ky tén, dong dau; sao ké tai khoan cua 6ng L& Anh T tai Ngan hang
Vietcombank (but luc 33-38); bang luong ciia 6ng T tir thAng 01 dén thang 7 nam 2017
do Cong ty cung cap (but luc 100- 106) va loi thira nhan cua nguoi dai dién theo uy
quyén Cua Cong ty tai phién tda so tham. Do do Viéc Cong ty cung cap thém 02 quyét
dinh vé vige tiép nhan cong nhan dé cho rang Quyét dinh s6 01/QD/2017 ngay
10/5/2017 vé viéc diéu chinh thu nhap dbi véi 6ng Lé Anh T do ba Luu Thi Diém H
ky 1a khdng c6 tinh xac that va khdng ding thim quyén; dong thoi, cho rang: Sau khi
mua ¢6 phan, c6 dong mai caa Cong ty khong duoc ban giao Phu luc hop dong lao
dong s6 111/PLHPLD/17 dbi véi ng Lé Anh T 1a khdng ¢6 cin cir chap nhan.

[5] Toa an cap so thim cin c&t quy dinh tai Piéu 48, Diéu 90 cua Bo luat Lao
dong; Piéu 21 Nghi dinh s6 05/2015/ND-CP ngay 12/01/2015 cta Chinh Phu “quy
dinh chi tiét va hwong dan thi hanh mét sé néi dung cua B¢ ludt Lao dong”, Diéu 4,
khoan 1 Diéu 8 Thong tu sb 47/2015/TT-BLDTBXH ngay 16/11/2015 cta Bo Lao
dong - Thuong binh va Xa hoi “hudng dan thiee hién mét sé diéu vé hop dong lao
dong, ky ludt lao dong, trach nhiém vat chdt cia Nghi dinh sé6 05/2015/NP-CP ngay
12/01/2015 ciia Chinh phi” ¢ can ctr xac dinh: Tién luong lam cin ct tinh tro cap
thoi viée cho dng T 1a tién luong theo ngay cong lao dong 48.000.000 dong/thang
(trong d6: Lwong co ban 1am can ctir dong bao hiém x4 hoi 1a 7.500.000 ddng/thang) +
trg cap kiém nhiém 3.800.000 dong/thang = 51.800.000 dong/thang 1a c6 can cu. Tuy
nhién, do 6ng T yéu cau ldy muc luong thyc 13nh 47.305.000 dong/thang dé lam cin
ctr tinh tro cip théi viée trong thoi gian tir ngdy 04/12/2001 dén ngay 31/12/2009 la
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hoan toan tu nguyén. Do d6, Toa an cap so tham chap nhan 1ay murc lvong 47.305.000
dong/thang de tinh trg cap thoi viéc ciia 9 nim, mdi nam 1am viéc 1a % thang luong
vé6i tong s6 tién 212.872.500 dong 1a d4 cd loi cho Cong ty. Viéc Cong ty khang céo
yéu ciu lay mirc lwong cin ban 7.500.000 ddng/thang dé 1am can ct tinh trg cap thoi
viéc cho ng T 1a khdng c6 can cir chap nhan.

[6] Do trong qua trinh gidi quyet vu an tai cap so thdm, 6ng L& Anh T tu
nguyén yéu cau Cong ty chi thanh toan sd tién trg cap thoi viéc 129.000.000 dong la
¢6 loi cho Cong ty nén Tda &n cap so tham ghi nhan 1a hoan toan phi hop.

[7] Ttr nhitng phan tich trén, khéng cé can cit chdp nhan yéu cau khang céo cia
Cong ty, giit nguyén Ban &n so thim sé 01/2019/LD-ST ngay 20/5/2019 cua Toa &n
nhan dan thi xa TA. Quan diém cua dai dién Vién kiém st nhan dan tinh Binh Duong
vé viéc giai quyét vu an la ¢d can ctr nén chap nhan.

[8] Vé an phi lao dong phic thim: Do yéu cau khang céo cua Cong ty khong
duoc Hoi dong xét xir chdp nhan nén Cong ty phai ndp theo quy dinh cua phap luat.

Vi cac 1@ trén,
QUYET PINH:

Can ctr khoan 1 Diéu 308 cua Bo l}lat T tung dan su ya Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Quoc hdi khda 14 quy
dinh vé murc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi, 1& phi Toa an.

1. Khong chap nhan yéu cau khang cao ciia Cong ty CP SX - KD TM.

2. Giir nguyén Ban an lao dong so tham s6 01/2019/LD-ST ngay 20/5/2019 caa
Toa an nhan dan thi xa TA, tinh Binh Duong nhu sau:

Can cir khoan 1 Diéu 32, diém a khoan 1 Diéu 35, diém a khoan 1 Piéu 39, cac
Diéu 147, 244, 266, 271, 273, 278, 280 cta Bo luat TH tung dan su; Piéu 36, Diéu 37,
Piéu 48, Picu 90 cua Bo luat lao dong 2012; diém a khoan 5 Piéu 4, Piéu 21 Nghi
dinh s6 05/2015/ND-CP ngay 12/01/2015 ctia Chinh Pha “quy dinh chi tiét va hudng
dan thi hanh mét sé noi dung cua B¢ ludt Lao dong”, Diéu 4, khoan 1 Diéu 8 Thoéng
tu s6 47/2015/TT-BLDTBXH ngay 16/11/2015 ctia Bo Lao dong - Thuong binh va X4
hoi “huwéng dan thuc hién mét sé diéu vé hop dong lao dong, ky ludt lao dong, trach
nhiém vt chdt cua Nghi dinh so 05/2015/ND-CP ngay 12/01/2015 cia Chinh phi”;
Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cta Uy ban Thuong vu Qudc
hoi khoa 14 quy dinh vé mic thu, mién, giam, thu, ndp, quan 1y va sir dung an phi, 18
phi Toa an.

2. 1. Chip nhén toan bo yéu cau khéi kién ciia nguyén don ong L& Anh T ddi
v6i bi don Cong ty CP SX - KD TM vé viéc “Tranh chdp vé boi thuong tro cap thdi
viéc khi cham ditt hop dong lao déng”.

2.2.Cong ty CP SX - KD TM c0 trach nhiém thanh toan cho 6ng Lé Anh T tr¢
cap théi viée s6 tién 129.000.000 dong (Mot tram hai muoi chin triéu dong).

K& tir ngay nguoi dugc thi hanh én ¢6 don yéu cau thi hanh cho dén khi thi
hanh xong, néu nguoi phai thi hanh &n cham thi hanh &n, thi con phai chiu 1ai theo

murc 13i suat quy dinh tai khoan 2 Diéu 468 cia Bo luat Dan sy twong ung véi b
tién va thoi gian cham thi hanh.



~ 2.3. Anphi lao dong so tham: Cdng ty CP SX - KD TM phii chju 3.870.000
dong (Ba triéu tdm tram bay muoi nghin dong).

Truong hop ban dn dwoc thi hanh theo quy dinh tai Piéu 2 cia Ludt Thi hanh
dan dan sw thi nguoi diege thi hanh én, nguoi phdi thi hanh &n cé quyén théa thudn thi
hanh dn, quyén yéu cau thi hanh én, tw nguyén thi hanh dn hodc bi cuéng ché thi hanh
an duwoc thuc hién theo quy dinh tai cac Piéu 6, 7 va 9 cua Ludt Thi hanh dn dan su;
thoi hiéu thi hanh én dan su dwoc thue hién theo quy dinh tai Diéu 30 cia Ludt Thi
hanh an dan su.

3. An phi lao dong phc thim: Céng ty CP SX - KD TM phai chiu 300.000
ddng (Ba tram nghin ddng), dugc khiu trir vao s tién tam tng an phi phic thim da
nop theo Bién lai thu tam Gng &n phi, 1& phi Toéa an sé6 AA/2016/0035485 ngay
18/6/2019 cua Chi cuc Thi hanh an dan su thi xa TA.

4. Ban 4n phiic thdm c6 hiéu lyc phap luat ké tir ngay tuyén an./.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- ¥§§I;Dh§in§ I%i:h Duong; THAM PHAN - CHU TQA PHIEN TOA
- t 1xa , X M Y

_ Chi cuc THADS thi xa TA; Ng"ye';)?(c, Cuong

- Céc duong su; (Daky)

- Luu: T6 HCTP, Toa LD, HSVA.



