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Ban 4n sb: 73/2019/DS-ST
Ngay: 05 - 9 - 2019
V/V tranh chép giao dich hui

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO THU DAU MOQT

- Thanh phan Hpi dong xét xir so tham gom cé:

Tham phén - Chii toa phién toa: Ong Tran Thanh Binh

Cac Hgi tham nhan dan:

1. Ong Pang Minh Ly

2. Ba Nguyén Thi Thu Huong

- Thur ky phién toa: Ba Truong Thi Kiéu Diém - Thu ky Toa 4n nhan dan
thanh pho Thu Dau Mot, tinh Binh Duong.

- Dgi di¢n Vign kiem sét nhan dan thanh pho Thii Dau Mg, tinh Binh
Dwong tham gia phién toa: Ba Lé Thi Hoai - Kiém sat vién.

Ngay 05 thang 9 nam 2019, tai tru s¢ Toa an nhan dan thanh phé Tha Dau
Mot xét xtr So tham cong khai vu an dan sy thu 1y s6 113/2019/TLST-DS ngay 03

thang 4 nam 2019 vé viéc tranh chép giao dich hui theo Quyét dinh dwa vu an ra
xét Xt s0 62/2019/QDXXST-DS ngay 26 thang 7 nam 2019, giita cac duong sy:
1. Nguyén don: Ba Nguyén Thi T, sinh nam 1964; dia chi: S6 439, dudng
T, Khu pho 7, phuong H, thanh pho M, tinh Binh Duong, vang mat.
Ngueoi dai dién hop phdp cua nguyén don: Ba Van Thi Kim C, sinh nam
1992; dia chi: S6 32/51, T6 51, Khu pho 7, phuong A, thanh pho M, tinh Binh

Duong, 1a nguoi dai dién theo iy quyén cua nguyén don (van ban uy quyén ngay
25/6/2019), c6 don giai quyét vang mat.

2. Bi don: Ba Dang Thi Thu H (tén thuong goi la Ngoc T), sinh ndm 1984,
dia chi: Sf) 179/55 duong T, Khu pho 4, phuong H, thanh pho M, tinh Binh
Duong, vang mat.

NOI DUNG VU AN:
- Tai Pon khdéi kién dé ngay 15/02/2019 VA qud trinh gidi quyét vu dn,
nguyén don, dai dién nguyén don trinh bay:

Ba T va ba H c6 mdi quan hé quen biét nhau. Nam 2017, ba T ¢6 tham gia
choi hui do ba H t chirc, cu thé nhu sau:



*Thtr nhat: Hui nira thang (500.000d) khui 15/9/2017, gop hui vao ngay 01
va 15 tdy mdi thang, két thuc ngay 01/8/2018. Gom c6 4 diy, mdi day 22 phan,
ba T tham gia 4 phan. Ba T da gop duoc 7 1an, cu thé:

- 3 1an dau: 430.000d x 4phan x 3 lan = 5.160.000d

- 2 1an ké: 440.000d x 4phan x 2 1an = 3.520.0004d

- 1 1an ké: 420.000d x 4phan x 1 1an = 1.680.0004d

- 1 1an ké tiép: 320.000d x 4phan x 114n = 1.280.000d
Téng sb tién ba T da gop cho ba H 1a 11.640.000d.

Ngay 01/01/2018, ba T dugc linh 1 phan hui: chét 7 phan x 500.000d =
3.500.000d; séng 14 phan X 320.000d = 4.480.000d (trir chu hui 200.000d) =
7.780.000d. Ba T phai gbp 3 phan sdng con lai 1a 320.000d x 3 = 960.000d. Téng
s6 tién ba T dugc linh 1a: 6.820.000d (1). Ba H hen dén ngay 13/01/2018 sé& giao
sb tién trén cho ba T.

*Thtr hai: Hui tuan tht 3 (500.000d/tuan) khui ngay 10/10/2017, ngay két
thic 30/01/2018. Gom 6 day, mdi day 17 phan, ba T tham gia 6 diy, mdi day 2
phan. Tong cong 12 phan. S6 tién ba T da gop nhu sau:

- Tuan 1,2,3: gid 80.000d, gop 420.000d x 12 phan x 3 tudn = 15.120.000d
- Tuan 4,5,6: gid 90.000d, gop 410.000d x 12 phan x 3 tudn = 14.760.000d

- Tuan 7,8,9: gia 100.000d, gop 400.000d¢ x 12 phin X 3 tudn =
14.400.0004.

Téng cong ba T da gop 9 tuan: 44.280.000d.

Tuan 10: Ba T dugc linh 1 phan: 9 phan chét x 500.000d = 4.500.000d; 7
phan séng X 420.000d = 2.940.000d. Tong cong 7.440.000d (trer chu hui
200.000d) = 7.240.000d. Ba T phai gop lai 11 phan hui con lai 1a 4.620.000d
(420.000d x 11 phan) nén chi linh duoc s tién 2.620.0004.

Tuan 11: B4 T duogc linh 1 phan hui: 10 phan chét x 500.000d =
5.000.000d; 6 phan sdng x 410.000d = 2.460.000d. Tong cong 7.460.000d (trir
chi hyi 200.000d) = 7.260.000d. Ba T gdp lai 1 phan da linh 1a 500.000d + 10
phan séng con lai 1a 4.100.000d = 4.600.000d nén chi linh sb tién 7.260.000d -
4.600.000d = 2.660.0004.

Tuan 12: Ba T duoc linh 1 phan tri gid 100.000d: 11 phan chét x 500.000d
= 5.500.000d; 5 phan séng x 400.000d = 2.000.000d. Tong cong 7.500.000d (trir
cha hui 200.000d), con lai 7.300.000d. Ba T phai gop lai 2 phan chét d3 linh 12
500.000d x 2 phan = 1.000.000d + 9 phan séng chua linh 1 9 x 400.000d =
3.600.000d. Ba T g6p lai cho cha hui 4.600.000d nén chi linh 2.700.0004.



Tuan 13 (ngay 02/1/2018): Ba T dugc linh 3 phan gia 152.500d: 4 phan
séng X 347.500d = 1.390.000d; 12 phan chét x 500.000d = 6.000.000d. Toéng
cong 7.390.000d (trir chii hui 200.000d) = 7.190.000d x 3 phan = 21.570.0004.
Ba T phai gop lai 3 phan chét 3 nhan: 500.000d x 3phan = 1.500.000d va 6 phan
séng chua nhan 1a 2.220.000d. Tong cong 3.720.000d nén chi linh 21.570.0004 -
3.720.000d = 17.850.000d (2). S6 tién nay ba H hen ngay 13/01/2018 s& giao cho
baT.

Cong khoan (1) + (2): 6.820.000d + 17.850.000d = 24.670.000d. Ba H viét
vao gidy hui chua giao ba T s6 tién 24.670.000d, hen ngay 13/01/2018 sé& giao.

*Thtr ba: Hui ngay (100.000d/ngay). Khui ngay: 5/12/2017, két thuc ngay:
04/01/2018. Gom c6 2 day, mdi ddy 30 ngudi, ba T tham gia 2 diy, mdi day 6
phan. Ba T d3 goép nhu sau:

- 20 ngay dau (05/12 - 24/12): 12 phan x 92.000d x 20 ngay =22.080.000d.

- 7 ngay sau (25/12 - 31/12): 12 phan x 94.000d X 7 ngay = 6.896.000d.

Téng cong ba T da gop cho ba H: 29.976.000d.

Ngay 04/01/2018, ba T linh hui chét: 29 phan chét x 100.000d =
2.900.0004 (trir chu hui 40.000d) = 2.860.000d x 12 phan = 34.320.000d. Ba T
phai gbp lai phan hyi 3 ngay 01,02,03/01/2018 chua déng 1a 12 phan x 94.000d x
3 = 3.384.000d4. Nén tong sb tién hui ba T s& duwoc nhan 1a 34.320.000d -
3.384.000d = 30.936.000d. Sé tién nay ba H chua giao cho ba T, hen chiéu ngay
09/01/2018 s& thanh toan cho ba T, ba H viét tay va ky tén x4c nhan s tién trén.

Pbi v6i phan hui ngay, ba T gop tién cho ba H, ba H ghi vao cudn s riéng
ctia ba H, khong viét gidy hui nhu hui tuan va hui thang nhung c6 ky nhan xac
nhén no s6 tién trén.

*Thtr tw: Hui tudn thir 7 (500.000 ddng/tuan). Khui ngay: 29/7/2017, két
thiic ngay: 07/01/2018. Hui gém c6 5 day, ba T tham gia 5 ddy, mdi day 2 phan.
Ba T da gop nhu sau:

Tuan 1 - tudn 5 (161 70.000d): da gop 430.000d x 10 phan X 5 tudn =
21.500.000 dong.

Tuan 6 - tuan 10 (161 80.000d): da gdp 420.000d x 10 phan x 5 tuan =
21.000.000 dong.

Tuan 11 - tudn 16 (161 70.000d): da gép 430.000 x 10 phan X 5 tuan
25.800.000 dong.

Téng cong 16 phan, trong duong sb tién 68.300.000 dong.



Tuan 17: Ba T linh 1 phan trj gia 100.000 dong: 16 phan chét x 500.000d =
8.000.000d; 7 phan séng x 400.000 dong = 2.800.000d. Téng cong 10.800.000d
(trtr cho chit hui 200.000d) = 10.600.000d. Ba T phai gop cac phan hyi con lai 1a
400.000d x 9 phan = 3.600.000d. Tong cong ba T linh 1 7.000.0004.

Tuan 18: Ba T linh 1 phan tri gia 100.000d: 17 phan chét x 500.000d =
8.500.000d; 6 phan séng x 400.000 dong = 2.400.000d. Téng cong 10.900.000d
(trtr cho chu hui 200.000d) = 10.700.000d. Ba T phai gbp cho cac phan con lai 1a
400.000d x 8 phan = 3.200.000d. Tong cong ba T linh 1a 7.500.0004.

Tuan 19: CONn 8 phan chua linh va 2 phan da linh ¢ tuan 17, 18 nén ba T
gop hui tiép 12 420.000d x 8 phin + 1.000.000d = 4.360.000d.

Tuan 20: Ba T linh tiép 3 phan tri gia 100.000d: 19 phan chét x 500.000d =
9.500.000d; 4 phan sdng x 390.000d = 1.560.000d. Téng cong 11.060.000d (trir
chii hyi 200.000d) = 10.860.000d x 3 phan = 32.580.000d. Ba T phai gop lai 2
phan da linh trudc 500.000d x 2 = 1.000.000d va 5 phan chua linh 390.000d x 5
= 1.950.000d. Tong cong ba T linh 29.630.000d.

Tuan 21: GOp lai 5 phan chét da linh + 5 phan song con lai: 2.500.000d +
2.050.0004 (161 90.0004d) = 4.550.0004.

Tuan 22: Pong lai 5 phan chét di linh + 5 phan sdng con lai: 2.500.0004 +
2.150.000d (151 70.000d) = 4.650.000d.

Tuan 23 ba T linh dugc 5 phan:

- 1 phan tri gia 130.000d: 22 phan chét x 500.000d = 11.000.000d; 1 phan
séng: 370.000d. Tong cong 11.370.0004 (trir chu hyi 200.000d) = 11.170.0004.

- 2 phan trj gia 140.000d: 22 phan chét x 500.000d = 11.000.000d; 1 phan
song = 360.000d. Tong cong 11.360.000d (trir chu hui 200.000d) = 11.160.000d
X 2 phan = 22.320.0004.

- 2 phan trj gia 150.000d: 22 phan chét x 500.000d = 11.000.000d, 1 phan
séng = 350.000d (trir cht hui 200.000d) = 11.150.000d x 2 phan = 22.300.0004.

To6ng s6 tién hyi ba T linh 1a: 11.170.000d + 22.320.000d + 22.300.000d =
55.790.000d. Ba T gop lai phan hui da linh 12 500.0000d x 5 = 2.500.000d. Vi
vay, s0 tién con lai ba T duoc linh 1a: 53.290.000d. Tét ca 5 phan hui nay ba H
chua giao tién cho ba T, hen dén ngay 11/01/2018 s& giao cho ba T.

Tuan 24 (tun cudi 07/01/2018): ba T phai gop lai 10 phan hui d3 linh 12
500.000d x 10 phan = 5.000.000d. Vi vay, téng s6 tién hui tuan tht 7 ba H phai
giao cho ba T 1a 53.290.000d - 5.000.000d = 48.290.000d. S tién nay ba H ¢
ghi xac nhan va ky tén hen ngay 11/01/2018 s€ giao du cho ba T.



Tuy nhién, ngay 08/01/2018, ba H di bo tron khoi dia phuong. Ba T dén
nha tim nhiéu 1an nhung khong thiy ba H.

Vi vay, ba T khéi kién yéu cau Toa an budc ba H tra lai sb tién hyi theo cac
gidy hui c¢6 ky nhan ctia ba H 1a: 48.290.000d + 30.936.000d + 24.670.000d =
103.896.000 dong.

Pbi véi sd tién 6.400.000 dong do khong cé ching ctr chtirng minh nén ba
T khong yéu cau ba H tra.

- Qud trinh gidi quyét vu dn, bi don ba Pang Thi Thu H khéng dén Toa
an lam viéc, hoa gidi; Khdng ndp van bdn néu y kién va cung cdp tai liéu,
chirng cir cho Toa an.

Tai phién toa,

- Pai dién nguyén don c6 don dé nghi xét xir vang mit.

- Bi don d3 duoc triéu tap hop 1& lan tha 2 nhung khéng tham gia phién
tda. Do d6, can ctr cac dicu 227, 228 Bo luat T tung dan sy, Toa xét xir vang
mat bi don.

- Kiém sat vién phat biéu y kién:

Qua kiém sat viéc giai quyét vu an tir khi thu Iy dén trude khi xét xtr, Tham
phan duoc phén cong thu ly giai quyét da thyc hién dung quy dinh tai Diéu 203
ctia Bo luat T6 tung dan su; tai phién toa, Hoi dong xét xtr va thu ky Toa an thuc
hién ding quy dinh cta phap luat vé phién toa so tham; nguyén don, dai dién
nguyén don d3 chdp hanh dung, day du quyén va nghia vu té tung, bi don chua
chap hanh ding quyén va nghia vu t6 tung theo quy dinh phép luat;

Y klen vé viéc giai quyét vu an: Xet vé noi dung cac gidy bién nhan do ba
T cung cép khong the hién 16 rang sb tién ba T dugc hot bao nhiéu, ngay gid hét.
Mic du, ¢6 chir viét tén Dang Thi "l:hu H nhung khong o nam sinh, dia chi cua
ba H. Hon nira, tai bat luc so 03 thé hién chu hui 1a “Ngoc T” khong phai ba H
nhu ba T trinh bay, cac chit viét ndy chua rd ai la nguoi viet ra, day chi la loi
trinh bay mét phia tir ba T. Do vay, khong c¢6 can ctr chap nhan yéu cau khai kién
cta ba H.

Nhitng yéu cau, kién nghj dé khic phuc vi pham vé t6 tung: Khéng.

Can ctr vao cac chung ct, tai liéu co trong ho so vu 4n da dugc tham tra tai

phién toa; trén co sO ¥ kién trinh bay ctia nguyén don, dai dién nguyén don va y
kién ctia Kiém st vién.

NHAN PINH CUA TOA AN:

[1] Yéu cau khdi kién cua nguyén don 13 loai viéc thudc tham quyén giai
quyét ctiia Toa an (quy dinh tai khoan 3, Diéu 26 Bo luat T tung dan su). Do bi
don ¢ noi cu tra tai thanh phd Thit Dau Mét, tinh Binh Duong nén tham quyén
giai quyét thudc Toa an nhan dan thanh phd Thi Dau Mot (quy dinh tai diém a
khoan 1 Diéu 35, diém a khoan 1 Diéu 39 cua Bo luat T6 tung dan su). Vé thoi
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hién khoi ki@n, do bi don khong c6 yéu cau ap dung quy dinh thoi hiéu khéi kién
nén tranh chap nay Toa xac dinh khong ap dung thoi hiéu khai kién (quy dinh tai
khoan 2 Diéu 184 B0 luat To tung dan su).

[2] Xét viéc thay doi yéu cau khoi kién cua dai dién nguyén don khong
vuot qua pham vi khai kién ban dau cua nguyén don, phu hop Diéu 244 cua B
ludt To tung dan sy nén Toa chap nhan.

[3] Qua trinh giai giai quyét vu an, Toa 4n tién hanh phién hop kiém tra viéc
giao ndp, tiép can, cong khai chig ctr nhung ba H khong dén tham gia phién hop.
Sau khi m¢ phién hop, Toa an da thong bao két qua phién hop cho ba H biét dé
thue hién quyén va nghia vu t6 tung ctia minh nhung ba H khong cé y kién phan
bac 10 trinh bay va cac gidy to, tai liéu do ba T giao ndp theo quy dinh tai khoan
2 Piéu 91 Bo luat T tung dan sy. Do do, can cr khoan 1, 5 Piéu 95 Bo luat TS
tung dan su. Toa xac dinh tat ca cac gidy to, tai liGu va 101 trinh bay cua ba T
dugc xem chimg cr ciia vu an. Doi véi gidy hui khui ngay 10/10/2017 (but luc
01), mac du ghi cha hui 12 Ngoc T nhung trén gidy hui c6 dong dong chit Ping
Thi Thu H, ba T trinh bay ba H c¢6 tén thuong goi Ngoc T, ba H khong phan bac
¥ kién nay nén thudc truong hop khong can phai chimg minh quy dinh tai Diéu
92 Bo luat TH tung dan su.

[4] Xét yéu cau khai kién cta nguyén don, thay rang:

Thoi diém ba T, ba H xac 1ap va thuc hién giao dich hyi trudc ngay Nghi
dinh s6 19/2019/ND-CP ngay 19/02/2019 ctia Chinh phu c6 hiéu luc nén Toa 4p
dung Nghi dinh sé 144/2006/ND-CP ngay 27/11/2006 ctia Chinh phu dé giai
quyét.

Theo quy dinh tai Diéu 7 Nghi dinh 144 thi giao dich hui cac bén co thé
thoa thuan bang 101 n6i hodc bang vin ban. Giao dich hui gitra ba T va ba H duoc
xac 1ap vira bang 10i néi, vira bang van ban nén phu hop phap luat. Can cir cac
chtng cr do ba T giao ndp, nhu: Gidy hyi ngay 10/10/2017, cac gidy no hui (but
luc 02, 03) va cac Thong bao thy Iy vu an: S6 81/TB- TLVA ngay 20/3/2019, s6
148/TB- TLVA ngay 24/4/2019, s6 153/TB- TLVA ngay 24/4/2019, S6 154/TB-
TLVA ngay 24/4/2019, S6 155/TB- TLVA ngay 24/4/2019, S6 156/TB- TLVA
ngay 24/4/2019, S6 157/TB- TLVA ngay 24/4/2019, S6 165/TB- TLVA ngay
24/4/2019, S6 166/TB- TLVA ngay 24/4/2019 cia Toa 4n nhan dan thanh phd
Tha Dau Mét, Toa ¢6 co so xac dinh: Ba H ¢6 t6 chuc choi hui, ba T tham gia
choi hui véi ba H 1a c¢6 that. Giao dich hui gitta ba T, ba H 1a hui c6 1ai quy dinh
tai Diéu 471 B6 luat Dan sy nim 2015 va Diéu 17 Nghi dinh 144.

Xét cac gidy no hui (bat luc 02, 03), thay rang: Sé tién hui 24.670.000
déng, 30.936.000 dong va 48.290.000 dong dugce ba H, ba T xac lap thong qua
viéc ddi chiéu cac phén hui song, hui chét ctia ba T va tién hoa hong cho chu hui;
dong thoi trong 02 gidy no hui co chir viét, chir ky cta ba H, ghi r6 ndi dung chu
hui Pang Thi Thu H chua giao tién hyi cho ba T. Tét ca cac gidy ng hui trén, Toa
an da mo phién hop cong khai chimg ctr, ba H khong c6 ¥ kién phan bac. Do do,
cin ctr khoan 3 Piéu 15, Diéu 22 Nghi dinh 144, Toa chip nhan yéu cau khoi
kién ctia ba T, budc ba H tra sb tién hui trén cho ba T,



Poi voi |4i do cham tra no hui, do ba T khong yéu cau nén Toa khong xem
x€ét, giai quyeét.

Tt nhitng nhén dinh trén, xét thdy ¥ kién phat b,iéu vé viée giai quyét vu an
cua Kiém sat vién khong c6 can cir nén Toa khong chap nhan.

- [8] Vé an phi dan su so tham: Do yéu ciu khoi kién cua ba T dugc Toa
chap nhan nén ba H phai chiu an phi theo quy dinh Dicu 147 B0 luat To tung dan
sw va Nghi quyet so 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong
vu Quoc hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan ly va st dung an
phi, 1¢€ phi Toa an.

Vi cac Ié trén,
QUYET PINH:

- Cén cir khoan 3 Piéu 26, diém a khoan 1 Piéu 35, diém a khoan 1 Picu
39, cac dicu 92, 95, 147, 227, 228, 244, 266, 271, 273, 278, 280 B0 lujt T tung
dan su;

- Cin ctr Piéu 471 B6 luat Dan su 2015 va Nghi dinh s6 144/2006/ND-CP
ngay 27/11/2006 cua Chinh phu;

- Can ctr Nghi quyét s0 326/2016/UBTVQH14 ngay 30/12/2016 cia Uy
ban Thuong vu Quoc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan ly va
st dung an phi, 1€ phi Toa an.

Tuyeén:

1. Chap nhén yéu cau khoi kién clia nguyén don ba Nguyén Thi T doi voi
bi don ba Pang Thi Thu H vé viéc tranh chap giao dich vé hui. Xu:

- Budc ba H tré cho ba T s6 tién hyi 103.896.000d (mdt trdm 1¢ ba triéu
tam tram chin muoi sau ngan dong) theo 02 giay n¢ hui ky hiéu but luc 02, 03
trong ho so vu an.

- Tién 13i do cham tra no hui: Ba T khong yéu cau nén Toa khong xem xét,
giai quyét.

Ké tir ngay quyet dinh c6 hi¢u luc phap luét (d6i voi cac truong hop co quan
thi hanh an c6 quyén chu dong ra quyét dinh thi hanh an) hoic ké tir ngay co don
yéu cau thi hanh 4n cua ngudi duge thi hanh an (dbi véi cac khoan tién phai tra
cho nguoi dugce thi hanh &n) cho dén khi thi hanh an xong, tat ca cac khoan tién,
hang thang bén phai thi hanh an con phai chiju khoan tién 13i cta sb tién con phai
thi hanh an theo muc 13i suat quy dinh tai khoan 2 Piéu 468 B luat Dan sy nim
2015.

2. V& &n phi dan sy so tham:

Budc ba H ndp sb tién 5.195.000d (nim triéu, mot tram chin muoi lam
ngan dong) tai Chi cuc Thi hanh &n dan sy thanh pho Tha Dau Mét.



 Tra lai ba T s6 tién 2.757.000 (hai tri¢u bay trim nam muoi bay ngan
dong) da ndp tam Ung trudc ddy theo Bién lai thu so AA/2016/0033713 ngay
29/3/2019 cia Chi cuc Thi hanh an dan sy thanh pho Tha Dau Mot.

3. V& quyén khang cao, khang nghi: Cac duong su c6 quyén khang cao ban
an trong han 15 ngay ké tir ngdy nhan dugc ban an hoic niém yet ban an. Vién
Kiém sat c6 quyén khang nghi ban an theo quy dinh ctia Bo luat T tung dan su.

4. Truong hop ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat Thi
hanh an dan sy thi nguoi duoc thi hanh an dan sy, nguoi phai thi hanh an dan sy
c6 quyén thoa thudn thi hanh an, quyén yéu cau thi hanh an, tur nguyén thi hanh
an hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat Thi
hanh an dan sy; thoi hi€u thi hanh an dugc thuc hién theo quy dinh tai Piéu 30
Luat Thi hanh an dan su.

Noi nhin: TM. HQI PONG XET XU SO THAM

- VKSND TP. Thit Ddu Mét; THAM PHAN - CHU TQA PHIEN TOA
- Cac duong sy;

- Luu HS, VP

Tran Thanh Binh



