TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH. Déc 1ap - Tw do - Hanh phiic

Bén 4an s6 578/2019/DS-PT
Ngay 15 - 11 - 2019
V/v: Tranh chap quyén s¢ hitu nha

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Hpi dong xét xiv phiic thiam géom cé:

Thdm phan - Chii toa phién toa: ~ Ba Huynh Thanh Duyén

Cdc Tham phan: Ong Vii Ngoc Huynh

Ong Phan Btrc Phuong

- Thw ky phién toa: Ba Mai Thi Thu Trang - Thu ky Toa an nhan déan cép
cao tai Thanh pho H6 Chi Minh.

- Pgi di¢gn Vign kiém st nhin dén cap cao tgi Thanh phé Ho Chi Minh
tham gia phién toa: Ong Nguyén Van Phuong - Kiém sat vién.

‘ Ngay 15 thang 11 nam 2019 tai tru s6 Toa an nhén dan cap cao tai Thanh
HO6 Chi Minh xét xtr phtic tham cong khai vu an thu ly so: 211/2017/TLPT-DS
ngay 29 thang 8 nam 2017 vé viéc “Tranh chap quyén s¢ hitu nha”;

Do Ban 4n dén sy so thdm s 550/2016/DS-ST ngay 06 thang 6 nam 2017
ctia Toa an nhan dan Thanh pho Ho Chi Minh bi khang cao;

Theo Quyét dinh dua vu an ra xét xtr phuc tham sé 2314/2019/QP - PT
ngay 22 thang 10 nam 2019 gitra cac duong su:

- Nguyén don: Ba Dbinh Thi Kim D (Youkeles D Kim), sinh nam 1945.
(vang mat)

Dia chi: 2960 Holly Springs Rd.NE Marietta G.A 30062, USA.

Dia c,hi:‘Sé 1000 duong Nguyén Thi b, khu phé 3, phuong Thi, Quéan 2,
Thanh pho H6 Chi Minh.

Dia chi lién hé: s 21 duong s6 7, phuong Th, Quén 2, Thanh phd HS Chi
Minh.

Nguoi dai dién theo 11y quyén ciia nguyén don: Ba Nguyén Thi Nguyét Th,
sinh nam 1977. (C6 mat)

Dia chi: s6 74/3E khu phé 5, thi tran C, huyén C, Thanh phé H6 Chi Minh.

Pia chi lién hé: s6 137 duong 3/2, Phuong 11, Quén 10, Thanh phé Hb Chi
Minh.

- Bi don: Ba V5 Thi Thanh T, sinh nim 1963. (viang mat)



ia chi: S6 1004 dwong Nguyén Thi D, khu ph 3, phuong Th, Quén 2,
Thanh pho H6 Chi Minh.

Ngueoi dai dién theo ity quyén: Ba Nguyén Thao Vy (xin ving mit)

Dia chi: 451/1A duong B, Phuong 2, Quan B, Thanh phd H6 Chi Minh.
- Ngwoi c6 quyén lgi, nghia vu lién quan

1. Ba Dinh Thi Anh T, sinh nam 1990. (ving mit)

2. Ba DBinh Thi Anh Th, sinh nim 1996. (ving mit)

3. Tré Binh Thi Anh Th2, sinh nam 2004 do ba T giam hg.

Cung dia chi: s6 1004 duong Nguyén Thi B, khu phé 3, phuong Th, Quan
2, Thanh pho H6 Chi Minh.

4. Ba Luong Thi B, sinh nim 1933. (vang mat)

_ Dia chi: 0 12/2 dwong s6 21, khu pho 3, phuong Th, Quéan 2, Thanh pho
H6 Chi Minh.

Nguoi dai dién theo uy quyén cta ba Luwong Thi B: Ong Duong Théi Ph,
sinh nam 1958. (cO mat)

Dia chi: s6 372/17 Bién Bién Pha, Phuong 11, Quéin 10, Thanh phd H6 Chi
Minh.

5. Ba HO Thi B (L), sinh nam 1960. (vang mit)

Dia chi: s6 1089/6/4 dwong Nguyén Thi , khu pho 3, phuong Th, Quan 2,
Thanh ph6 H6 Chi Minh.

Nguoi dai dién theo uy quyén cta ba HO Thi D (Lé&): Ong Lé Doan Tuin,
sinh nam 1978. (c6 mat)

Dia chi: s6 243 duong D, Phuong 26, quan B, Thanh phé H5 Chi Minh.
6. Quy Tin dung nhan dan co sé A.

Dia chi: s6 51 duong L, phuong B, Quan 2, Thanh phé H5 Chi Minh.
Nguoi dai dién theo Gy quyén: Ba Tran Ngoc Van A. (cO mit)

- Nguwoi khang nghi: Vién truéng Vién kiém sat nhan dan Thanh phd Ho
Chi Minh.

- Nguoi khang cdo: Bi don - ba V& Thi Thanh T va ngudi co quyén loi,
nghia vu lién quan - ba H6 Thi  (L).

NOI DUNG VU AN:

Theo don khoi kién ngay 06/8/2013 cua ba Pinh Thi Kim D (YOUKELES
DUNG KIM) va loi trinh bay cua cdac dwong sy thi ngi dung vu an nhuw sau:



Ba DBinh Thi Kim D (YOUKELES DUNG KIM) Ia chi 6ng Dinh Van Nhat.
Ong Nhat 1a chong ba Vo Thi Thanh T. Ong Nh chét thang 6/2013, khong dé lai
di chuc.

Thang 01/2011, ba D géi tién vé nhd vo chdng ong Nh, ba T ding tén mua
gium nha dat tai Viét Nam. Tu thang 01 nam 2011 dén khoang thang 12 nam
2011, ba D da chuyén tién nhi€u lan cho vg chong ba T dé mua nha cu thé:

- Can nha sb 12/5 dwong s6 21, khu phd 3, phuong Th, Quén 2 la
700.000.000 dong (bay tram triéu dong);

- Can nha sb 12/2 dudong sé 21, khu phd 3, phuong Th, Quéan 2 1a
600.000.000 dong (sau trim triéu dong). Vi mudn 02 (hai) cin nha lién nhau nén
ba D dbi can nha s6 12/2 nay dé lay can nha s6 12/9 duong sé 21, khu phd 3,
phuong Th, Quén 2 cua ba Lwong Thi B. Ba D da bu cho ba B 200 000. OOO
d6ng (hai trdm triéu dong) va hai bén da giao nhan nha xong.

Thang 6/2013 6ng Pinh Vin Nh chét, ba D va ba T tranh chap.

Ba D cho rang: Do ba T c¢6 y muén chiém doat tai san ciia ba nén ba khai
kién yéu cau cong nhan cin nha sd 12/5 va 12/9 duong s6 21, khu phd 3,
phuong Th, Quan 2, Thanh phd H6 Chi Minh 1a tai san ctia ba va yéu cau ba T
phai 1am thii tuc sang tén cht quyén 02 cin nha trén cho ba.

Bi don, ba V6 Thi Thanh T trinh bay:

Ba la vo ong Dinh Van Nh, 6ng Nh 1a em rudt ba Pinh Thi Kim D
(YOUKELES DUNG KIM). Ong Nh chét thang 6/2013 khong dé lai di chuc. Ba
va 6ng Nh sdng voi nhau c¢6 03 ngudi con: Pinh Thi Anh T, Dinh Thi Anh Th
va Pinh Thi Anh Th2. Can nha s6 12/5 va 12/9 do vo chong ba dimg ra mua
nhung 1a dimg tén gium cho ba D vi ba D 1a Viét kiéu khong dimg tén nha dugc.
Nay ba dong ¥ giao tra cho ba D 02 (hai) cin nha d6 nhung yéu cau ba D phai
trd toan bg so tlen ma ba vay ciia Quy Tin dung co s& An Binh Ph, theo Hop
dong tin dung s6 22-2013/HDTDABP ngay 17/01/2013 va tra cho ba H6 Thi P
s6 tién 400.000.000 dong (bon tram triéu dong) va tién 1di theo gidy muon tién
ngay 18/01/2011. Ngoai ra ba T yéu cau ba D hd tro cho ba sé tién 100.000.000
dong (mot tram triéu déng) dé ba nudi con.

Quy Tin dung nhdn ddn co so An Binh Ph do ba Duong Quynh N9, ba T rdn
Ngoc Van A dai dién theo uy quyén trinh bay:

Ngay 17/01/2011 Quy Tin dung nh&n dan co s& An Binh Ph va ba V6 Thi
Thanh T ky hop dong tin dung sé 22-2013/HDTDABP dé cho ba T vay sé tién
292.000.000 dong (hai tram chin muoi hai triéu dong). Ba T thé chip gidy to can
nha sé 12/5 duong s 21, khu phd 3, phuong Th, Quén 2. Nay ba D va ba T
tranh chip quyén s& hitu nha trong d6 ¢6 cian nha sé 12/5 duong s6 21, khu phd
3, phuong Th, Quan 2, Quy Tin dung nhin dan co s& An Binh P ¢6 ¥ kién nhu
sau: Dé tao dleu kién cho ba T tra no, Quy Tin dung nhan dan co s An Binh P
dong ¥ giam tién 13i qua han cho ba T, tong sd tién ba T phai tra cho Quy Tin
dung nhan dan co sé An Binh P 13 445.000.000 dong (bén trim bén muoi 1im
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triéu déng). Khi hoan tat viéc tra tién thi Quy Tin dung nhan dan co sé An Binh
Ph s€ tra giay to nha 12/5 cho ba T.

Ba Ho Thi P do ong Lé Doan T uan dai dién, trinh bay:

Ngay 18/01/2011, ba B cho ba V& Thi Thanh T vay sb tién 400.000.000
dbng (bdn tram triéu dong). Ba T dua gidy to cin nha sé 12/9 duong sb 21, khu
phé 3, phuong Th Quén 2 the chap cho ba b dé vay tién. Nay ba B yéu cau ba
T tra cho ba sb tién vbn va tién 14i theo quy dinh cta phap luat.

Ba Luwong Thi B trinh bay theo cdc ban tw khai cé trong hé so:

Ba 1a chu s& hitu cin nha s6 12/9 dudng s6 21, khu phd 3, phuong Th,
Quan 2 va ba T 1a chil can nha sé 12/2 dudng s 21, khu phé 3, phuong Th,
Quan 2. Hai bén tién hanh d6i nha cho nhau: Ba da nhan can nha 12/2 va ba T
da nhan can nha 12/9 cung duong sO 21, khu phé 3, phuong Th, Quén 2 nhung
gidy to thi chua hoan tat. Nay ba yéu cau ba T c6 trach nhiém hoan tat thu tuc
chu quyén cin nha s6 12/2 dudng s6 21, khu phd 3, phuong Th, Quan 2 cho ba.

Tai Ban dn ddn su so t,hcfH? s6 550/2016/DS-ST ngay 06 thang 6 nam 2017,
Toa an nhan dan Thanh pho Ho Chi Minh da quyét dinh nhw sau:

1. Chép nhian mot phﬁn yeu cau khoi kién cua ba Pinh Thi Kim D
(YOUKELES DUNG KIM).

2. Xac dinh so tién 1.500.000.000 dong (mdt ty nim tram triéu dong) 1a
tién mua can nha s6 12/5 va 12/9 (doi tir can s6 12/2 lay can sd 12/9) cung
duong s6 21, khu phé 3, phuong Th, Quan 2, Thanh phé H6 Chi Minh, 1a cta ba
Dinh Thi Kim D (YOUKELES DUNG KIM).

3. Duy tri Quyét dinh ap dung bién phap khan cap tam thoi s6 03/2015/QD-
BPKKTT ngay 09/01/2015:

B& V& Thi Thanh T tiép tuc quan ly, sir dung cin nha s6 12/5 duong s6 21,
khu pho 3, phuong Th, Quan 2, Thanh pho H6 Chi Minh,;

Ba Nguyén Thi Nguyét Th dai dién theo uy quyén ciia ba Dinh Thi Kim D
(YOUKELES DUNG KIM) ti€p tuc quan ly, s dung can nha s 12/9 duong so
21, khu pho 3, phuong Th, Quéan 2, Thanh pho Ho Chi Minh.

4. Ba VF),Th‘i Thanh T c6 trégh nhiém tra cho ngl Tin dung nhan ‘dén cO sO
An Binh Ph so tién 445.000.000 dong (bon tram bon muoi 1am triéu dong) ngay
sau khi an ¢6 hi€u luc phap luat.

Néuba T 1§h6ng thi‘ hanh sb tién trén thi Quy Tin dung nhan d@n co s& An
Binh Ph ¢ quyén yéu cau co quan Thi hanh an dan sy ¢6 tham quyén phat mai
can nha s 12/5 duong so 21, khu pho 3, phuong Th, Quan 2, Thanh phd H6 Chi

Minh dé thi hanh sé tién trén. S tién con lai (néu c6) ba Pinh Thi Kim D
(YOUKELES DUNG KIM) dugc nhan.

5. Ba Dinh Thi Kim D (YOUKELES DUNG KIM) uy quyén cho ba
Nguyén Thi Nguyét Th, dugc quyén lién hé co quan thi hanh &n, phat mai can
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nha sé 12/9 duong s6 21, khu phd 3, phuong Th, Quén 2, Thanh phd Hb Chi
Minh dé bao dam s tién ctia ba D duoc nhan tai Diéu 2 néu trén.

Truong hop phat mai can nha s6 12/9 duong s6 21, khu phd 3, phuong Th,
Quan 2, Thanh phd H6 Chi Minh cong véi s tién con 1a1 sau khi tra ng cho Quy
Tin dung nhan dan co s& An Binh Ph tai Diéu 4 néu trén, ma sé tién vuot qua
1.550.000.000 ddng (mét ty, nam tram nam muoi triéu ddng) thi ba D duogc
nhan du sd tién tai Pidu 2 néu trén, s6 con lai ba V5 Thi Thanh T duoc nhén.

Trong truong hop s tién it hon 1.550.000.000 dong (mdt ty, nam trim nam
muoi triéu dong) thi ba D dugc nhan toan bo va ba T khong phai tra thém cho ba
D.

6. Chép nhan yéu cau doc 1ap ctia ba HO Thi P. Budc ba V5 Thi Thanh T
tra cho ba D s6 tién 593.800.000 dong (nam tram chin muoi ba tri¢u tam tram
ngan dong).

Ké tir ngay ba HO Thi P c6 don yéu cau thi hanh ban an c6 hiéu luc phép
luat, néu ba V& Thi Thanh T chua thi hanh sd tién trén thi hang thang con phai
chiu tién 1ai theo murc 13i suat co ban do ngan hang Nha nuéc quy dinh twong
g véi thoi gian cham tra tai thoi diém thanh toan.

(7. Ba HO Thi P ¢6 trach nhiém tra lai cho V& Thi Thanh T giay to chu
quyén can nha s6 12/9 dudng s6 21, khu pho 3, phuong Th, Quan 2, Thanh pho
H6 Chi Minh mang tén ba Luong Thi B.

8. Ba Luong Thi B duoc quyéq lién h¢ cac co quan co thﬁn; quyén 1am tha
tuc cong nhén chu quyén can nha s6 12/2 dudng s6 21, khu pho 3, phuong Th,
Quan 2, Thanh pho H6 Chi Minh theo quy dinh cua phép luat.

Moi khoan thué, phi, 16 phi... trong qua trinh lam thu tyc cip quyén su
dung dat va tai san trén di¢n tich dat trén, ba Luong Thi B phai chiu theo quy
dinh cua phap luat.

Trong qué trinh 1am gidy t& chi quyén can nha s6 12/2 duong s6 21, khu
phé 3, phuong Th, Quén 2, Thanh phd H6 Chi Minh ma cé vudng mac thi ba B
va ba T tu giai quyét v6i nhau. Néu co tranh chap s& duoc giai quyét bang vu an
khac theo quy dinh cua phap luét.

Ngoai ra, ban an so tham con quyét dinh vé an phi, vé nghia vu thi hanh 4an
va thong bao quyén khang céo theo quy dinh cua phép luét.

Ngay 21/6/2016, Vién truong Vién kiém sat nhan dan Thanh phé H6 Chi
Minh ban hanh Quyet dinh s6 25/QDKNPT vé viée khang nghi mot phan ban an
so tham néu trén dé nghi sta phan thu tuc chuyen d6i va dang ky quyén so hitu
nha ctia bd B va cach tuyén an d6i véi s tién thira thiéu giai doan thi hanh 4an

d6i voiba D, ba T.

Ngay 08/6/2016, nguoi co quyén loi, nghia vy lién quan - ba H5 Thi b (L)
khang cao vé viéc budc ba T tra tién vay cho ba, nhung khong tuyén tai san dé
dam bao so tién ba T ng ba. Nén yéu cau huy ban an so tham.
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~ Ngay 06/6/2016, bi don - ba V6 Thi Thanh T khang cao toan b ban an so
tham néu trén.

Tai phién toa phic tham Vién kiém sat van giir nguyén khang nghi, bi don,
ngudi co quyén loi va nghia vy lién quan van gitt yéu cau khang cio.

Pai dién Vién kiém sat nhéan dan cap cao tai phién toa phat biéu:

V& t6 tung: Hoi dong xét xir va cac duong su déu thuc hién dung quy dinh
cua B0 luat t6 tung dan su.

Vé noi dung: Khang cdo cuaba T vé viéc cac cdn nha trén cua ba T mua I
khong c6 co s& chap nhan, khang cdo cua ba B dé nghi huy ban an so tham 1a
khong c6 can ct. Tuy nhién trong phan nhan dinh toa an cap so tham giao cho
ba T dugc nhan 2 can nha, ba T ¢é trach nhiém tra lai cho ba D 1.550.000.000
d6ng, nhung phan Quyét dinh lai tuyén ba D uy quyén cho ba Nguyét lién hé véi
co quan thi hanh 4n dé phat mai 2 cin nha néu trén ma khdng néu rd trong
truong hop ba T khong tra duoc no 1a mau thuin; ngoai ra con quyét dinh con
néu truong hop phat mai hai can nha trén sau khi trir cdc khoan ng ma vuot qua
1.550.000.000 dong thi ba D duoc nhan da 1.550.000.000 dong, s6 con lai ba T
dugc nhén, trudng hop it hon thi 1.550.000.000 dong thi ba D dugc nhéan toan
bd, ba T khong phai tra thém ma khong phan tich rd 1y do 1a chua thoa dang. Dé
nghi Hoi dong xét xir stra phan quyét dinh trén.

Ngoai ra, trong phan quyét dinh con tuyén va chap nhan viéc chuyén do6i
nha gitra ba B va ba T va tuyén ba B duoc quyén lién hé cac co quan co tham
quyén lam thu tuc cong nhén chu quyén dbi v6i can nha s6 12/2 1a khong ding,
boi 18 yéu cau cong nhan quyeén so hiru nha cua ba B nhu da néu trén khong
thugc trach nhiém giai quyét ciia Toa an trong vu 4n nay. Dé nghi stra ban an so
tham phan nay.

NHAN PINH CUA TOA AN

Sau khi nghién citu cdc tai liéu, ching cir co trong hé so, vu dn duoc tham
tra tai phién toa, can cv ket qua tranh ludn tai phién toa, nghe loi phat biéu cua
luat su, dai dién Vién kiém sat, duwong su.

[1] Vé t6 tung:

,Vé quan hé phap luét tranh chap, vé thém‘ quyén, Vé thot hi¢u dé dugce Toa
an cap so tham nhén dinh theo quy dinh tai Diéu 33, Diéu 34; khoan 1 Diéu 37;
diém a khoan 1 bic¢u 39 cua B0 luat t6 tung dan sy 2015 1a c6 can cu.

Tai phién toa phuc tham, nguoi dai dién theo uy quyén ctia ba T ¢ don xin
xét XUr ving mit, nén xem nhu ba T van giit yéu cau khang céo.

[2] V& ndi dung:

[2.1] V& quan hé hon nhan va ké thira quyén va nghia vu t6 tung: Ba Pinh
Thi Kim D la chi cua 6ng Dinh Van Nh. Ong Nh va ba Vo Thi Thanh T la vo
chong. Thang 3/2013 6ng Nh chét.



Vé ngudn gbc hai cin nha s6 12/5 va 12/2 dudng so 21, khu phé 3, phuong
Th, Quén 2, Thanh phé H5 Chi Minh 14 cta ba D géi tién vé mua, nhd Vo chong
Ong Nhat, ba T dimg tén mua dum. C4 hai cin nha déu chua hoan tt thu tuc
chuyen quyén sé hitu sang tén cho vo chong ba T. Véan dé nay ba T da thong
nhét thira nhan, nén khong can chtng minh.

Do muop hai cin lién nhau, nén ba D d3 hoan d6i cin nha sb 12/2 nay dé
lay can nha s6 12/9 cta ba B, hai bén da giao nhan nha xong (chua lam thu tuc).

Vé qua trinh st dung va vay muon: Trong qua trinh quan ly hai can nha
trén. Ngay 17/01/2011 ba T da vay tién cua Quy tin dyng nhéan dan co s& An
Binh Ph véi so tién 292.000.000 dong, tai san dam bao 1a can nha s6 12/5.

~ Ngoai ra, ba T ¢6 vay ctia ba HO Thi D s6 tién 400.000.000 dong va dua
gidy to can nha s6 12/9 thé chap cho ba D.

[2.2] Xét yéu cau khang céo ctiia bd T cho rang hai cin nha trén 13 tai san
ctia vg chong ba tao 1ap, khi mua khong du tién nén ba D da hd tro cho mot s6
tién.

Xét thdy, 10i trinh bay cta ba D 1a khong c6 co so. Bdi 18, qua cac 10i khai
va tai phién toa so tham ba T va ngudi dai dién hop phép cta ba T da thira nhan
hai cdn nha trén 1a cta ba D, vo chong ba T chi dung tén mua dum, cho nén toa
an cap so tham ap dung DPiéu 80 Bo luat to tung dan sy, xem ching ctr nay
khong can phai chig minh va di xac dinh hai cin nha trén 1a ctia ba D, nhung
vi ba D la nguoi nude ngoai khong du diéu kién dé so hitu nha theo quy dinh
cua phap luat, nén giao ba T duoc tiép tuc s¢ hiru hai cin nha trén, budc ba Tco
nghia vu tra lai sd tién gbc gid tri hai can nha (1 :500.000.000 dong) va tién tang
gia tri 1a 50.000.000 dong (4 100.000.000 dong), tong cong 1.550.000.000 dong
1a ¢6 can ct. Nay ba T khang céo cho rang hai cin nha trén do vo chdng ba tao
1ap 1a khong o co so dé chap nhan. Do d6, khong chap nhan yéu cau khang céo
cuabaT.

Tuy nhién, viéc toa an cap so tham chép nhan cho ba T dugc nhan hai can
nha sé 12/5 va 12/9, nhung tai phan Quyet dinh lai khong tuyén ba T duoc s¢
hitu hai cin nha 14 khong diing. Hoi dong xét xir stra ban an so tham phan nay.

[2.3] Xét yéu cau khang cdo ctia ba B 1a khong c6 can ci.

Boi 18, viéc ba T thé chip gidy to cin nha s6 12/9 cho ba P dé vay tién
dugc xac dinh v6 hiéu, cho nén toa an cap so tham chi tuyén budc ba T c6 nghia
vu tra lai cho ba P s6 vén vay va 1ai ma khong tuyén tai san dé dam bao thi hanh
an cho sb tién ma ba T c6 nghia vu tra cho ba P 1a ¢o cin cir. Do d6, khong chip
nhan yéu cau khang céo caa ba D phan nay.

[2.4] Xét khang nghi ctia Vién kiém sat nhan dan Thanh phé HO Chi Minh
vé viéc trong phﬁn nhan dinh, Toa an cép so thim giao cho ba T dugc nhén 2
can nha, ba T c6 trach nhiém trd lai cho ba D 1.550.000.000 d6ng, nhung phan

Quyet dinh lai tuyén ba D uy quyén cho ba Nguyét lién hé voi co quan thi hanh
an dé phat mii 2 cin nha néu trén ma khong néu rd trong truong hop ba T khdng

7



trd dugc no 1a thiéu sot. Nén cd can ctir chap nhan ndi dung khang nghi trén, stra
ban an so tham phan nay.

Dbi v6i khang nghi vé viée quyét dinh con néu: “Trudng hop phat mai hai
cin nha trén sau khi trir cac khoan ng ma vuot qua 1.550.000.000 dong thi ba D
duoc nhan du 1.550.000.000 déng, s6 con lai ba T duogc nhan, truong hop $6
tién it hon 1.550.000.000 dong thi ba D dugc nhan toan bo, ba T khong phai tra
thém ma khong phén tich 13 Iy do 1a chua thoa dang, 1a anh hudéng dén quyén loi
ctia ba D”. Xét, mic du ba D khong c6 khang céo van dé trén, nhung cach tuyén
an nhu toa an cap so tham 13 anh huong dén quyén loi ctia ba D vi Toa an cap so
tham da giao cho ba T s¢ hitu hai cdn nha trén thi ba T phai c6 trach nhi¢m tra
lai day du so tién gbe va tién chénh léch ting ciia hai can nha tai thoi diém toa
an cip so tham xét xir da dinh gia tong gié tri 1a 1.550.000.000 ddng méi ding
quy dinh phap luat. Nén hoi ddng xét xir stra ban 4n so thim phan nay.

Déi voi khang nghi vé viéc tod an cap so tham giai quyét ludn viéc hoan doi
hai can nha s6 12/2 va 12/9 1a khong thudc tham quyén cua Toa trong vy an nay.
Thi thay, qua h so thé hién cac duong sy da thong nhat v6i nhau: cin nha 12/2
ma ba T di dimg ra mua theo gidy chimg nhan quyén sé hiru nha & va quyén sir
dung dat & ngay 25/11/2003 do Uy ban nhan dan Quén 2 cap va phan cap nhat
dang bo ngay 24/6/2009 do Van phong dang ky quyén su dung dat, So tai nguyén
va moi truong Thanh phé thé hién: 6ng Tran Anh T va ba Nguyén Thi T 13 chi s¢
hitu cin nha sd 12/2. Theo 1oi khai cac duong su thi dng Tu, ba Th da ban can nha
sO 12/2 cho ba V& Thi Thanh T, hai bén da giao nhan nha va tién xong, nhung
chua hoan tat thi tuc dé chuyén quyén sé hitu nha.

Hop dong uy quyen ngay 29/10/2012 tai Van phong cong ching T, Thanh
phé H6 Chi Minh, thé hién: Ba Luong Thi B déd uy quyén cho ba V6 Thi Thanh
T lién hé co quan c6 thim quyén lam tha tuc cong nhan cha quyén cin nha 12/9,
sau khi c6 chu quyén ba T dugc quyén dinh doat cin nha.

Trong qua trinh giai quyét vu an va tai phién toa, ba T khang dinh viéc
hoan d6i nha hai bén da thuc hién xong tir 1au. Hién tai ba B dang sir dung can
nha 12/2, ba T dang su dung can nha 12/9. Ly ra trong truong hgp nay toa an
cap so tham danh thoi gian cho cic dwong su tién hanh cac thi tuc chuyén
quyén s& hitu nha va thi tuc chuyén dbi nha, thé nhung toa an cap so tham
khéng thuc hién van dé nay 1a thiéu sét. Nhung vi, dé giai quyét triét dé vu an,
toa an cép so tham d3 giai quyét ludn viéc hoan doi hai cian nha 12/2 va 12/9 va
dé tao diéu kién thuén loi cho cac duong sw, nén tai phan Quyét dinh Toa an cap
so thdm tuyén ba Luong Thi B duoc quyen lién hé cac co quan c6 thAm quyén
lam thu tyc cong nhan chu quyén cin nha sd 12/2 theo quy dinh cua phap luat va
ngoai ra toa an cap so tham cling da danh quyen khoi kién cho cac duong su vé
viéc hoan ddi nha nay néu phat sinh tranh chap. Cho nén dé 6n dinh ban an,
khong can thiét phai huy ban an so thim phan nay. Giit nguyén ban 4n so tham
phan nay.

[3] Do ban &n so tham bi sira, nén cac duong su khong phai chiu an phi dan
su phuc tham theo quy dinh tai khoan 2 Diéu 148 B luat to tung dan su.
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Céc Quyét dinh con lai ciia ban 4n so tham khong bi khang co, khang nghi
da c6 hi¢u luc phap luat ké tir ngay hét thoi han khang céo, khang nghi.

Boi cac [é trén.

QUYET PINH

Can ci khoan 2 Diéu 308; khoan 2 Diéu 148 Bo luat td tung dan sy.

- Chip nhin mot phan Quyét dinh khang nghi sb 25/QDKNPT ngay
21/6/2016 cta Vién truong vién ki€ém sat nhan dan Thanh pho H6 Chi Minh

- Khong chip nhéan yéu ciu khang céo ciia ba V6 Thi Thanh T va ba Ho
Thi b.

- Sira ban 4n so tham.

Ap dung khoan 3 Diéu 33; Dicu 34; khoan 1 Dicu 202; Diéu 412 ciia B
luat t6 tung dan su.

Ap dung Diéu 474; Piéu 476 B6 luat dan sy nam 2005

Ap dung Piéu 126 Luat nha & 2005; Khoan 2 Piéu 67 Nghi dinh §6
71/2010/ND-CP ngay 23/6/2010 cua Chinh phu quy dinh chi ti€t va huéng dan
thi hanh Luat nha & nam 2005.

Ap dung khoan 1 Piéu 131 B6 luat t6 tung dan sy; Khoan 2 Diéu 27 Phap
1€nh &n phi, 1€ phi Toa an.

Tuyén xur:

1/ Chip nhian mét phan yéu cdu khoi kién cua ba Pinh Thi Kim D
(YOUKELES DUNG KIM).

2/ Ba Vo Thi Thanh T duoc quyén so hiru hai can nha sd 12/5 va 12/9 (doi
tir can s6 12/2 14y can s6 12/9) cung duong so 21, khu pho 3, phuong Th, Quan
2, Thanh pho H6 Chi Minh.

3/ Ba V5 Thi Thanh T c6 trach nhiém tré lai cho ba Dinh Thi Kim D s0 tién
gia tri hai can nha va tién chénh 1éch tang tong cong 14 1.550.000.000 dong (mdt
ti ndm tram ndm muoi tri¢u dong).

4/ Ba Vo Thi Thanh T ¢ trach nhiém trd cho Quy tin dung nhan dan co s¢
An Binh Ph so tién 445.000.000 dong (bon tram bon muoi 1am tri¢u dong)

Néu trudong hop ba T khong thi hanh duge cac khoan tién trén thi Quy tin
dl_mg nhan dan co s& An Binh Ph yé ba Nguyen Thi Nguyét Th (dai dién theo uy
quyén cua ba D) c6 quyén yéu cau co quan thi hanh an dan sy Thanh pho Ho
Chi Minh phat mai hai cin nha s 12/5 va 12/9 duong s6 21, khu phé 3, phuong
Th, Quéan 2, Thanh phé H6 Chi Minh dé thi hanh cac khoan tién tai muc 3, 4
trén.

5/ Chép nhan yéu cau doc 1ap ctia ba HO Thi b.

Bugc ba V& Thi Thanh T trd cho ba HO Thi B s6 tién 593.800.000 dong
(Nam tram chin muoi ba triéu tam tram ngan dong )
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6/ Ba Ho Thi D ¢6 trach nhiém tra lai cho ba V& Thi Thanh T gidy to lién
quan dén chu quyén can nha s6 12/9 duong s6 21, khu pho 3, phuong Th, Quan
2, Thanh pho H6 Chi Minh mang tén ba Luong Thi B.

7/ Ba Vo Thi Thanh T, ba Luong Thi B ty lién h¢ nhau va duoc quyén lién
hé cac co quan c6 thaim quyén dé lam céc tha tuc chuyén doi, cong nhan quyén
s& hiru cac can nha 12/2, 12/5, 12/9 theo ban an da tuyén theo quy dinh cia phap
luat.

Moi khoan thue phi, 18 phi ... néu c6 trong qua trinh 1am thu tuc dé chuyén
d6i, cong nhan quyén so hitu nha tén ai thi nguoi dé chiu.

Trong qua trinh lam gidy to chil quyén can nha s6 12/2 va 12/9 duong so
12, khu phé 3, phuong Th, Quén 2, Thanh pho H6 Chi Minh néu c6 vuéng mac
thi cac duong su tu giai quyét voi nhau. Néu c6 tranh chip s& dugc giai quyét
bang vu an khac.

Ké tir ngdy c6 don yéu cau thi hanh an cua ngudi duoc thi hanh an cho dér}
khi thi hanh an xong, bén phai thi hanh an con phai chiu khoan tién lai cua s6
tién con phai thi hanh an theo muc 1ai suat quy dinh tai Diéu 357, Diéu 468 cua
B luat Dan sy nam 2015, trur truong hop phap luét co quy dinh khac. Riéng doi
v6i hop dong tin dung gitra Quy tin dung nhén dan co s¢ An Binh Ph véi ba T
thi ba T phai tiép tuc chiu 1ai theo hop dong tin dung da ky két cho dén khi thi
hanh xong.

8/ An phi so tham:

Ba Vo Thi Thanh T phai chiu 4n phi dan sy so tham 1a: 108.052.000 dong
(mot tram 1€ tdm tri¢u, khong trdm ndm muoi hai ngan dong).

_ Hoan tra cho ba binh Thi Kim D (YOUKELES DUNG KIM) 28.500.000
dong (hai muoi tam triéu nam tram ngan dong) tién tam tng an phi theo bién lai
thu tién s6 05810 ngay 11/9/2013 cta Cuyc thi hanh &n dan sy Thanh pho H6 Chi
Minh.

Hoan trd cho Quy Tin dyng nhén dan co s¢ An Binh Ph 9.024.625 dong
(chin tri¢u khong tram hai muoi bon ngan, sau tram hai muoi lam dong) tién tam
ng an phi theo bién lai thu tién s6 07060 ngay 16/6/2014 cua Cyc Thi hanh an
dan sy Thanh ph6o H6 Chi Minh.

Hoan tra cho ba H6 Thi B 10.000.000 déng (muoi triéu déng) tién tam tng
an phi theo bién lai s0 07950 ngay 11/12/2014 Cyc thi hanh an dén sy Thanh
pho H6 Chi Minh.

* An phi dan sy phuc tham:

~ BaT, ba D khong phdi chju tién 4n phi dan sy phic thdm, dugc nhan lai
tien tam ng an phi khang cao theo bién lai thu s6 0047484 va 0047483 ngay
21/8/2017 cta Cuc Thi hanh an dan sy Thanh pho Ho Chi Minh.

Ban an phuc tham c6 hiéu luc phap ludt ké tir ngay tuyén 4n.
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Trong trudng hop ban an, quyét dinh dugc thi hanh theo qui dinh tai Diéu 2
Luat thi hanh an dan su thi nguoi dugc thi hanh an dan sy, ngudi phai thi hanh
an dan sy c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, tu nguyén
thi hanh an hoac bi cudng ché thi hanh an theo qui dinh tai céc Piéu 6,7 va 9
Luat thi hanh an dan sy; Thot hiéu thi hanh an dugc thuc hién theo qui dinh tai
Diéu 30 Luat thi hanh 4n dan su.

Noi nhén: , ~ TM. HQI PONG XET XU

— Toa 4n nhan dan toi cao (1); THAM PHAN - CHU TQA PHIEN TOA
— VKSNDCC tai thanh phé H6 Chi Minh (1);

— TAND Thanh phé H6 Chi Minh (1);

— VKSND Thanh phé H6 Chi Minh (1);

— Cuc THADS Thanh phé H Chi Minh (1);

— Cac duong su (11);

— Luu: hd so (3),VP (3),22b (MTTT);

Huynh Thanh Duyén
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