TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BN Doc lap- Tu do- Hanh phuc

Bén 4n s6: 01/2020/KDTM-PT
Ngay: 29/4/2020
VIV: Tranh chdp hop dong gia
cong hang hoa

NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH BN

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Thdam phén - Chii toa phién toa: Ong Nguyén Thanh Binh

Cdc tham phan:  Ong Nguyén Van Tinh.

Ong Tran Van Chinh.

- Thuw ky phién toa: Ong Phan Pinh Cong - Thu ky Toa an nhan dan tinh
BN.

- Dai dién Vién kiém sdt nhin dan tinh BN tham gia phién toa: Ong
Nguyén Huy Puc - Kiém sat vién.

Trong ngay 28 va ngay 29 thang 4 nam 2020, tai tryu sé Toa an nhan dan
tinh BN xét xtr phtic thim c6ng khai vu an thu Iy s6 03/2020/TLPT-KDTM ngay
06/02/2020 vé viéc “Tranh chip hop dong gia cong hang hoa”.

Do ban an dan su so tham s6: 01/2019/KDTM-ST ngay 18/10/2019 cia
Toa an nhan dan huyén QV bi khang cao.

Theo Quyét dinh dwa vu an ra xét xa phtc tham sd: 02/2020/QD-PT ngay
16/3/2020, gitra cac duong su:

* Nguyén don: Céng ty TNHH WITH,

Nguoi dai dién theo phap luat: Ong PHY — Chire vy: Tong Giam doc.
Dia chi: KCN Bb — HS, xa HS, huyén TD tinh BN.

( Nay 1a Cong ty TNHH SAMJIN VINA.

Nguoi dai dién theo phép luat: Ong KDM- Chirc vu: Tong Giam déc).
Theo gidy chimg nhan ding ky doanh nghiép cong ty trach nhiém hiru han hai
thanh vién trd 1én. Pang ky do6i 1an tha 3, ngay 13 thang 12 nam 2019).




Nguoi dai dién theo Gy quyén: Ba DPTH, sinh nim 1984. C6 mit.
Pia chi: S6 170, dudng NGT, phuong SH, thanh phé BN, tinh BN.

* Bi don: Cong ty TNHH SKYTEC.

Nguoi dai dién theo phap luat: Ong KSK — Chirc vu: Tong giam déc.
Dia chi: Khu cong nghiép QV 11, xa NX, huyén QV, BN.

Nguoi dai dién theo Gy quyén: Ba NTT, sinh nim 1989. C6 mit.

Dia chi: Thon CT, xa NX, huyén QV, tinh BN.

Nguoi bao vé quyén va loi ich hgp phap cho Cong ty TNHH SKYTEC: Ong
PDC va Ong NDL - Luat su thudc Cong ty luat TNHH JUSTITIA & Cong Su -
Poan luat su Ha Noi. (Péu c6 mat).

Nguoi khang cao: Cong ty TNHH WITH.
NOI DUNG VU AN

Theo don khoi kién va cac loi khai trong qua trinh 16 tung, dai dién
nguyén don la 6ng THH trinh bay:

Ngay 01/7/2016, gitta Cong ty TNHH With (sau day goi tit 1a cong ty
With) véi cong ty TNHH Skytec (sau ddy goi tat 1a cong ty Skytec) co ky hop
dong nguyén tic s6 010716W-SKT. Theo hop dong nguyén tic néu trén thi cong
ty With nhan gia cong cac san pham tir nhwa dap tung theo tiéu chuan hang cua
cong ty Skytec, cong ty Skytec s€ thanh toan cho With toan bg gia tri don dat
hang di bao gdm thué VAT trong vong 45 ngay qua ngan hang ké tir ngdy xuat
hoa don. Sau khi hai bén ky két hop dong, hai bén da bat dau thuc hién ngay,
cong ty Skytec chuyén cac nguyén liéu cho cong ty With, céng ty With thuc hién
gia cong va tra san pham cho cong ty Skytec theo dung hop dong da ky két.

Qua4 trinh thyc hién hop dong, cong ty With da hoan thanh viéc gia cong
hang hda theo dung yéu cau va di giao hang cho cong ty Skytec tong sd: 28 lan
giao nhan hang hoa véi tong gia tri thu lao dé thuc hién gia cong (bao gdm 10%
thué GTGT) la 6.237.029.040d thé hién tai cac hoa don sé 0000009 ngay
31/7/2016, 0000013 ngay 31/8/2016 va 0000064 ngay 31/5/2018. Cong ty Skytec
d3 thanh toan cho coéng ty With s tién gia cong dén hét thang 8/2016 1a
4.213.575.465¢ theo hoa don s6 0000009 va 0000013; Cac don hang thang 09,
10/2016 va thang 01, 02/2017 Skytec van chua thanh toén tién gia cong cho With,
trong d6 s tién chua thanh todn bao gom ca tién thué theo timg thang la: Pon
hang thang 9/2016: 1.685.512.7854.

Don hang thang 10/2016: 26.399.670d.

Don hang thang 01/2017: 221.688.2254.

DPon hang thang 02/2017: 183.493.8604.
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Tong sb tien Skytec chua thanh toan cho With 1a 2.023.453.575d. Ngay
31/5/2018, Cong ty With da xuat hoa don GTGT sd 0000063 gia tri hoa don 1a
2.023.453.575d glri dén Skytec va yéu cau thanh toan. Tuy nhién Skytec khong
thanh toan theo thoa thun trong hop ddng ciing khong thong bao gi cho Cong ty
Skytec.

Sau nhiéu 1an trao ddi qua mail, dién thoai khoéng co két qua, Cong ty
Skytec da gui cong van dé nghi Skytec thanh toan sd tién theo hoa don di xuat thi
ngdy 29/10/2018, Skytec co6 cong van sd 2910/2018/SKYTEC véi ndi dung
khong dong ¥ v6i dé nghi thanh toan sb tién 2.023.453.5754, boi Iy do don hang
thang 9/2016 bao gdm USB va Micro ma With d giao cho Skytec khong dat yéu
cau. Cong ty With khong dong y véi viéc Skytec cho rang di bi khau trir hét do
viéc With gia cong va xuét tra hang khong dat yéu cau, Skytec bi khach hang tra
lai kém theo cac yéu cau phat, vi khong co6 can ctr. Nay cong ty TNHH With dé
nghi Toa an nhan dan huyén QV, tinh BN: Bugc Cong ty Skytec thanh toan cho
Cong ty With toan bo sd tién cong gia cong theo Hoa don sd 0000063 ngay
31/5/2018 1a 2.023.453.575d va tién 14i do cham thanh toan tir ngay 15/7/2018
tam tinh dén ngdy 15/7/2019 theo 13i suat ngan hang Shinhan: 2.023.453.575d x
0.59% x 12 thang = 143.260.5134.

Theo cdc 1oi khai trong qud trinh t6 tung, don phdn 16, tai phién toa dai
dién bi don la ba NTT trinh bay:

Ngay 09/07/2016 cong ty Skytec bat dau giao dich v6i cong ty With. Noi
dung giao dich 1a Skytec xuat nguyén liéu (nhua) sang With dé With gia cong
hang (gia cong son phu bao vé bé mat san pham va in logo 1én san pham USB
Cover va MICRO Cover). Skytec c6 thoa thuan theo ting don hang cu thé: Hoa
don T7/2016; T8/2016 da dugc thanh toan theo dung thoa thuan 1a 90 ngay sau
khi xudt hoa don. DPén thang 9/2016 ca hai bén van tién hanh viéc giao dich xuét
nhap nhu nhiing thang trudc d6. Tong 16 hang thang 9/2016 ma bén With néu
duoc chap nhan tit ca thi Skytec s& thanh toan cho With 1a 1.679.668.101d.
Nhung trén thuc té s6 hang thang 9/2016 ma Skytec dd nhan tir With c6 mot sb
hang 16i va sb hang 1561 di duoc With xac nhan bang thu dién tir giri cho Skyte
vao ngay 04/10/2016. S6 hang 13i ¢6 tri gia 1a: 794.010.000d, cu thé dién giai:

- Loai USB Cover : 280.600 cai x 1.350d6ng/cai = 378.810.000 d.
- Loai MICRO Cover: 346.000 cai x 1.200 dong/cai = 415.200.000d.

Theo thoa thuan thi Skytec chi phai thanh toan cho With 99% lugng hang
dat tiéu chuan. Vay sb tién Skytec s& phai thanh toan dugc tinh nhu sau:



Loai USB Cover: 280.600cai x 99% x 1.350d0ng/cai = 375.021.900d
Loai MICRO Cover:346.000 cai 99% x 1.200 dong/cai = 411.048.0004
Téng sb hang 15i co tri gia 1a: 786.069.900d.
Tinh ca thué VAT: 786.069.900d + 786.069.900d x 10% = 864.676.8904.

Tuy nhién, do s6 lwong hang 18i vuot qua 10% tong hang With da giao
cho Skytec, nén cong ty Skytec yéu cau With phai bdi thuong cho Skytec nhimg
thiét hai nhu sau:

Thir nhdt: Theo nhu thoa thuan gitta 2 bén khi Skytec giao nguyén vat
liéu cho bén With gia cong s& cho phép With ty 1& lam 15i hang 1a 10% va khi
bén With xuat hang lai cho Skytec s& chi tinh thanh toan 99% s6 hang thuc té
nhan trir di lwong hang 15i xuét tra lai With. Trong qua trinh With gia cong
luong hang thang 9/2016 cho Skytec da lam phat sinh hang 13i trén 10%. S6
luong cu thé 1a: 280.600 cai USB Cover va 346.000 cai Micro Cover nhu noi
dung cac bén da xac nhan thong qua thu dién tir congtytnhhwith@gmail.com,
thanhnguyeent@gmail.com, thutratk9@gmail.com.

Ngoai ra s6 luong hang 16i con duge tinh trén s6 hang 13i thi trong thoi
gian tur thang 7/2016 t61 thang 2/2017 cong ty RFT Thai Nguyén va cong ty
Teasung Hung Yén phat Skytec sb tién 1a: 225.509.718 dong. Nguyén nhan 1a
do linh kién USB/ MICRO bén With son bi 16i ntt v&, 16i nay khong thé dung
mat thuong dé kiém tra duoc ma chi c6 thé phat hién trong qua trinh 1ap rép linh
kién va san pham hoan chinh. Cu thé 1a: Sau khi ldp rap toan bo linh kién vao
thanh san pham hoan chinh thi bén Teasung phat hién ra linh kién phia ngoai
cung ctua USB Cover va Micro cover do Skytec cung cip ¢6 hién tuong niit vo.
Chinh vi 16i ndy ma bén Teasung di phai huy bo toan b sd hang da lap rap
thanh pham gy thiét hai ning né cho bén khach hang. Cuy thé sd tién phat cac
thang nhu sau: T ngay 31/08/2016 dén ngay 14/09/2016: Skytec bi phat 15i
thanh pham cua RFT 13 67.913.118d. Trong d6 s6 hang 15i cia USB Cover la
3.822 cai va sd hang 13i ciia Micro Cover 1a 3.822 cai. Tir ngay 01/2017 dén
ngay 04/2017: Skytec bi phat 156i thanh pham ctia RET 1a 157.596.600d. Trong
d6 sb hang 16i caa USB Cover 13 192.184 cai va sb hang 15i cia Micro Cover 1a
8.279 cai. Tong sb hang 15i loai USB Cover bén RFT 1a 3.822 + 192.184 =
196.006 céi. Tong s6 hang 13i loai Micro Cover bén RFT 1a 3.822 + 8.279 =
12.101 céi. Tong s6 hang Skytec da xuat cho With gia cong va s6 luong hang
With gia cong xong nhap lai cho Skytec tir thang 07/2016 t&i thang 09/2016 nhu
Sau.

Tén

hang No1 Dung T7.2016 | T8.2016 | T9.2016 | Tong
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Skytec xudt NVL sang With | 801,835 | 1,264,105 | 787,796 | 2,853,736
'\(/':'alo g;’;zcxuﬁt hang sausonlai | g7/ 650| 949,000 361,654 | 1,985,304
Tén cubi thang 127,185 | 442,290 | 868,432 | 868,432
Skytecxudt NVL sang With | 685,163 | 1,110,499 | 513,936 | 2,309,598
g:sz g{(i;}tle’é“ét hang sau sonlai | 5eq 041 | 853,000 | 232,889 | 1,655,730
Ton 115,322 | 372,821 | 653,868| 653,868
* Luong vuot qué ty 1& cho phép dbi véi loai USB COVER:
Tong sé luong hang da xuat sang With tir thang 07/2016 t&i thang

09/2016: 685.163 + 1.110.499 + 513.936 = 2.309.598 cai

So v6i tong s6 hang d3 nhap thi sé luong hang 16i 1a: 280.600 cai +
196.006 céi = 476.606 cai chiém ty 18: 476.606/2.309.598 x 100 = 20.63%.

Theo nhu théa thuan trong hop dong nguyén tic thi bén Skytec dong y
cho bén With gia cong 15i ty 1& 1a 10%. Do With da lam 16i qua ty 1& trén 13
10.63%, Skytec yéu cau phia With bdi thudng lai nguyén vat liéu 1a 10.63% cho
Skytec. Cu thé sd tién nhu sau:

10.63% x 2.309.598 = 245.646 céi v6i don tai thoi diém do 1a: 700d/cai

S6 tien With phai thanh toan lai cho Skytec la: 245.646 x 700 =
171.952.200d.

* Luong vuot qué ty 1é cho phép dbi voi loai MICRO COVER:

Toéng sb luong hang di xudt sang With tir thang 07/2019 t&i thang
09/2016: 801.835 + 1.264.105 + 787.796 = 2.853.736 cai

So véi tong sd hang da nhap thi s6 luong hang 16i 1a 346.000 cai + 12.101
cai =358.101 cai chiém ty 1&: 358.101/2.853.736 x 100 = 12.55%

Theo nhu théa thuan trong hop dong nguyén tic thi bén Skytec dong ¥
cho bén With gia cong 15i ty 1& 1a 10%. Do With di lam 16i qué ty 1& trén 1a
2,55%, Skytec yéu cau phia With boi thuong lai nguyén vat liu 1 2,55% cho
Skytec. Cu thé s6 tién nhu sau: 2,55% * 2,853,736 = 72,727 cai véi don gi4 tai
thoi diém d6 1a: 650d/céi

S6 tién With phai thanh toan lai cho Skytec 1a: 72,727 céi x 650d =
47,272,550d. Toéng sd hang 16i bén With gia cong vuot qua ty 1& cho phép tir
thang 07/2016 téi thang 09/2016 tuong duong véi sb tién nhu sau: 171,952,200
+ 47,272,550 = 219,224,750d.




Thir 2: Cong ty Skytec yéu cau cong ty With boi thuong d6i voi luong
hang t6n chua xuét tra lai Skytec tinh dén thoi diém hién tai. Theo hop dong:
Skytec va With bat dau giao dich tir 07/2016 téi 02/2017, cu thé s6 lugng hang
Skytec xuét di, hang Skytec nhap vé va luong con ton lai bén With. Trong s6
lwong ton tai With nhu trén thi ¢6 bao gdm lwong hang 16i nhu sau:

S6 hang ton khong bao gdm hang 15i: 645,508 — 280,600 (hang 15i) = 364,908
céi. S6 hang ton nay co gia tri 1a: 364,908 x 700 = 255,435,600

S6 hang ton khong bao gom hang 16i: 1,019,354 — 346,000 (hang 16i) =
673,354 céi.

S6 hang ton nay c6 gié tri 1a: 673,354 x 650 = 437,680,100d. Téng sd tién
tuong duong véi s6 hang ton bén With 1a: 255.435.600d + 437.680.100d =
693.115.700d.

Thong tin chi tiét vé lugng hang ton duoc thé hién tai bang ké dudi day:

Tén . T7. To. T10. .
hang Noi Dung 2016 T8. 2016 2016 2016 T1.2017 | T2.2017 Tong
Skytec xuét
N\c\/‘ifﬁng 801,835 | 1,264,105 | 787,796 | 252,400 ; ; 3.106,136

Micro | With xuat
Case | hang sau son

; 674,650 | 949,000 | 361,654 | 13,313 40,000 48,165 | 2,086,782
lai Skytec

Ton hang lai
tai With 127,185 | 442,290 | 868,432 | 1,107,519 | 1,067,519 | 1,019,354 | 1,019,354

Skytec xuat
NVL sang

With 685,163 | 1,110,499 | 513,936 | 100,000 95,000 - 2,504,598

USB | With xuét
Case | hang sau son

. 569,841 | 853,000 | 232,889 | 6,123 115,237 82,000 | 1,859,090
lai Skytec

Tdn hang lai
tai With 115,322 | 372,821 | 653,868 | 747,745 | 727,508 | 645,508 645,508

Thir 3: Trong subt qua trinh tir T9/2016 dén hién tai, cong ty With da 02
lan giri thong bao doi tién Skytec, 01 1an cho Luat su dén lam viéc tai Skytec.
Viéc nay gy ap luc va mat thoi gian cua Skytec. Ngay 05/06/2019 Skytec co
nhan duogc thong bao tir Toa &n nhan dan huyén QV vé viéc bén With khéi kién
doi tién Skytec. Lién quan t6i van dé nay thi Skytec phai mat tién phi thué Luat
su 77.000.000d.

Thir 4: Thiét hai vé thoi gian cong sirc ma Skytec phai thué nhan cong xtr
ly hang 151 bén khach hang. Cu thé 1a khi bén cong ty Teasung phat hién hang
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16i trude va sau khi da 1ap rap bén Skytec phai sip xép nhan luc ngay lap tic di
chuyén t6i Teasung hoic RFTech Thai Nguyén dé xir Iy hang 18i d6. Tong Chi
phi cho viéc bd tri cong nhan sang bén khach hang xir 1y loc hang bi 18i véi sd
tién 1a: 208.134.223d. Cu thé sb tién phai tra cac thang nhu sau:

Thang 9/2016: Thué cong nhan xtr 1y hang 16i: 72.667.0364
Théang 10/2016: Thué cong nhan xtr 1y hang 15i: 5.660.400d

Thang 1/2017: Thué cong nhan xir 1y hang 16i: 117.673.544d
Thang 2/ 2017: Thué cong nhan xir Iy hang 16i: 12.133.2434

Tong 04 thiét hai ctia Skytec 1a: 1.197.474.673& c6 nguyén nhan tir 131 ctia
With nén yéu cau With phai chiu trach nhiém bdi thudng cho Skytec.

Déi trir gita sd tién phai bdi thudng va sb tién phai thanh thi s tién ma
Skytec phai tra cho With 13: 1.197.474.673d— 1.246.572.366d = - 49.097.693d.

Véi ndi dung trén, ban an so tham da ap dung Diéu 542, 544,545, 546,
547 BO luét dan sy nam 2015; Diéu 11 Luat thuong mai. Can ctir Nghi quyét 326
ngdy 30/12/2016 ctia Uy ban thuong vu qudc hoi qui dinh vé an phi, 1é phi toa an,
XU

Budc Cong ty TNHH Skytec phai tra Cong ty TNHH With sé tién gia
cong hang hoa cua thang 9, thang 10/2016; thang 1, thang 2/2017 Ia:
1.246.572.366d.

Chép nhan mdt phan yéu cau phan t6 cua cong ty TNHH Skytec, budc
cong ty TNHH With phai bdi thuong cho cong ty TNHH Skytec sé tién:
1.124.706.488d.

Péi trir nghia vu: Budc cong ty TNHH Skytec phai tra cho cong ty TNHH
With 0 tién 121.865.650d.

Ngoai ra, ban an so thAm con tuyén an phi, nghia vy thi hanh 4n va quyén
khang céo theo quy dinh ctia phap luat.

Sau khi xét xtr so tham, Cong ty TNHH With lam don khang céo khdng
nhat tri v6i ban an so tham dé nghi cAp phuc tham stra ban an so tham theo
huéng chip nhan yéu ciu cta nguyén don va bac bo yéu cau cia bi don.

Tai phién toa hom nay, phia dai dién theo uy quyén ctia Cong ty TNHH
With trinh bay, tranh luin van giit nguyén yéu cau khdi kién va yéu cau khang
c4o, phia nguoi dai dién theo ty quyén va ngudi bao vé quyén va loi ich hop
phap cua Cong ty Skytec trinh bay, tranh luan va giit nguyén yéu cau phan to.
Céc duong su khong hoa giai dugc voi nhau vé viée giai quyét vu an.

Pai dién Vién kiém sat nhan dan tinh BN phat biéu quan diém vé viéc
chap hanh quy dinh cta phap luat caa Tham phan, Hoi dong xét xu, Thu ky
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phién toa ké tir khi thyu 1y dén khi xét xir phiic tham 1a dung theo quy dinh cua
phap luat; Cac duong sy da thuc hién diy di quyén va nghia vu ctia minh theo
quy dinh cua phép luat.

Vé duong 16i giai quyét vu an dé nghi Hoi dong xét xir ap dung khoan 2
Picu 308, Piéu 309 B luat to tung dan su; Cac Dicu 542, 544, 546, 547, 548
Bo luat dan su; Cac Piéu 179, 180, 181, 182, 302, 303 Luat thuong mai va Nghi
quyét 326 ngay 30/12/2016 cta Uy ban thuong vu quéc hoi qui dinh vé an phi, 18
phi toa n. Sira ban 4n so thdm s6 01/2019/KDTM-ST ngay 18/10/2019 ctia TAND
huyén QV; Chip nhan mdt phan khang céo ciia nguyén don.

- Budc Cong ty TNHH Skytec phai tra tra cong ty TNHH With (Nay la
cong ty TNHH SAMJIN VINA) sé tién gia cong hang hoa cua thang 9, thang
10/2016; thang 1, thang 2/2017 la: 1.246.572.3664.

- Chap nhan mot phan yéu cau phan t6 ctua cong ty TNHH Skytec, budc
cong ty TNHH With (Nay 1a Cong ty TNHH SAMJIN VINA) phéi bdi thuong
cho cong ty TNHH Skytec s6 tién: 552.802.7504

- Pi trir nghia vu: Budc cong ty TNHH Skytec phai tra cho cong ty
TNHH With(Nay 1a Cong ty TNHH SAMJIN VINA) sé tién 693.769.600d.

V& an phi: cac duong su phai chiu an phi theo quy dinh ciia phap luat.
NHAN PINH CUA TOA AN

Can ctr vao céc tai ligu, chung cir duge xem xét tai phién toa, can cir vao
ket qua tranh luan tai phién toa, Ho1 dong xét xir nhan thay:

Ngay 01/7/2016 gitra cong ty TNHH With va Céng ty TNHH Skytec ky
két hop dong nguyén tic s6/No: 010716 W-SKT vé viéc Cong ty TNHH Sktec
(goi tat 1a Cong ty Skytec) giao cho cong ty TNHH With (goi tat 13 Cong ty
With) gia cong cac san phim tir nhya dép tng theo tiéu chuin hang cua bén
Skytec.

Xét hop dong thi thiy: Hop dong dugc lap thanh vin ban, tai Dicu 1 cta
hop dong thé hién rd: Cong ty With nhan gia cong cic san pham tir nhya déap
g theo tiéu chuén hang cua cong ty Skytec. Trong qué trinh gia cong ty 1¢ 15i
cho phép 1a 10%. Tai diéu 2 ctia hop ddng c6 thoa thudn la: bén Skytec s& thanh
toan cho bén With toan bd gia tri don hang di bao gdbm VAT trong vong 45
ngay qua ngan hang ké tir ngay xuat hoa don, trong truong hop qua han thanh
toan ma Skytec van chua thanh toan cho With thi Skytec phai chiu thanh toan
theo 14i xuat ngan hang Shinhan. Piéu 3: tit ca cic san pham duoc san xuat va
cung cap cho Skytec voi dung chat lwong va tiéu chuan hang mau cia Skytec.
Piéu 4: Hai bén thuc hién dang cac diéu khoan di ky trong hop dong. Trong qua
trinh thuc hién hop dong néu co tranh chép thi duoc dua ra Toa an co tham



quyén phan quyét. Phan quyét cia Toa an 1a phan quyét cudi cung duge cac bén
thi hanh. Moi phi t6n bén thua kién phai chiu.

Trong qua trinh thuc hién hop dong phia Cong ty With di hoan thanh
nhiéu don hang gia cong va phia Cong ty Sktec da thanh toan sd tién gia cong
dén hét thang 8/2016. D6i v6i don hang thang 9/2016, thang 10/2016, thang
1/2017, théng 02/2017, tong sb tién 2.023.453.575d Cong ty With da viét hoa
don va yéu cau Cong ty Skytec thanh toan va tién 1i 12 143.260.513d. Phia Cong
ty Skytec cho rang do cac don hang bi 18i nén khong thanh toan va ¢ yéu cau
phan t6. Sau khi ban an so tham xir phia Cong ty With khong nhat tri ¢6 don
khang cdo dé nghi cip phtic thAm chap nhan yéu ciu cta nguyén don va bac yéu
cau phan t6 cua phia bi don.

Xét khang céo ciia Cong ty TNHH With, Hoi dong xét xir nhan thay: Giira
Cong ty Skytec va Cong ty With déu thira nhan ngay 01/7/2016 gitta Cong ty
Skytec va Cong ty With ky két Hop dong nguyén tic s6 010716W-SKT va cong
nhan céc quy dinh trong hop dong.

Trong qué trinh thuc hién hop déng: Cong ty Skytec di thuc hién day du
nghia vu ctia bén dit gia cong: Cung cip nguyén vat liéu dung sé luong, chat
luong, thoi han va dia diém da thoa thuan cho bén Cong ty With, tra tién cong
theo dung thoa thuan cac don hang thang 7, thang 8/2016 cho bén Céng ty With.
Cac don hang thang 9/2016, thang 10/2016, thang 1/2017, thang 02/2017 do
Cong tyWith gia cong cac bén déu thira nhan s tién gia cong 1a 2.023.453.575d.
Tuy nhién, do luong hang 16i vuot qua ty 1& cho phép theo hop dong 1a 10% do
d6 Cong ty Skytec chua thanh toan cho phia Cong ty With.

Can clr vao phiéu giao nhan don hang va x4c nhan ctia hai bén thé hién
hang 15i cu thé nhu sau:

Theo phiéu giao nhan hang ciia thang 9 va thu dién tir xac nhéan ctia 2 bén
xéac nhan ngay 04/10/2016 thé hién:

Pbi véi loai USB COVER: 280.600 cai/tong s6 luong hang di nhap tir
thang 07/2016 t&i thang 09/2016 1a 2.309.598 cai x 100 = 12.14%.

Pbi voi loai MICRO COVER: 346.000 cai/tong sé lwong hang dd nhap
tir thang 07/2016 t6i thang 09/2016 14 2.853.736 cai x 100 = 12.12%.

Theo Hop ddng nguyén tic hai bén thoa thuan hang 16i khoang 10% thi
With da vuot qua thoa thuan loai USB: 2,14%; loai Micro: 2,12%.

Theo khoan 2 Piéu 545 B luat dan su Cong ty Skytec c6 quyén don
phuong chdm dat hop dong va yéu cau Cong ty With bdi thuong thiét hai do
Cong ty With vi pham hop dong, trong qua trinh gia cong Cong ty With duoc
phép 15i toi da 10%, do vay khi vuot qua 10% thi Cong ty With d& vi pham hop
dong. Boi vay, Skytec chi ¢ nghia vy thanh toan s hang dat tiéu chuan hai bén

9



da cam két, con sb hang 16i ciia USB: 280.600 cdi va Micro 1a: 346.000 céi
Cong ty Skytec khong phai chiu trach nhiém thanh toan cho Cong ty With (hang
khong dat tiéu chuan nhu hai bén da thoéa thuan). Tong s6 hang 15i hai loai theo
tinh toan:
Loai USB Cover: 280.600 cai x 99% x 1.350d/cai = 375.021.900d
Loai MICRO Cover: 346.000 c41 99% x 1.200d/cai = 411.048.0004d.
Téng s6 hang 18i co tri gia 1a: 786.069.9004.
Tinh ca thué VAT: 786.069.900d x 10% = 864.676.890d. Nhu viy sb tién
gia cbng hang hda thang 9/2016 ma Cong ty Skytec phai thanh toan cho Céng ty
With, sau khi d trir hang 16i 1a: 1.679.667.330d - 864.676.890d = 814.991.2114.
Ngoai ra dbi véi don hang cua thang 10/2016: 26.399.157d; don hang
thang 01/2017: 221.687.676d; don hang thang 02/2017: 183.494.322d@ budc
Cong ty Skytec phai c6 nghia vu thanh toan cho Cong ty With.
Tong sb tién ca 4 hoa don Skytec chua thanh toan cho With (d3 bao gom
thué VAT 10%) la: 814.911.211 + 26.399.157 + 211.687.676 + 183.494.322 =
1.246.572.366d.

Theo Piéu 2 Hop dong nguyén tic quy dinh “ Bén B sé thanh todn cho bén A
toan bé gid tri don ddit hang dd bao gom thué VAT trong vong 45 ngay qua ngan
hang ké tir ngay xudt héa don. Trong truong hop qud han thanh todn ma bén B van
chiea thanh todn cho bén A thi bén B phdi chiu thém tién ldi tinh theo 1di”.

Ngay 15/6/2018 phia Cong ty With xut hoa don gié tri gia ting nhung dén
thoi han phia Cong ty Skytec khdng thanh toan nén phia Cong ty With yéu cau budc
Cong ty Skytec phai thanh toan khoan 13i suat. Tuy nhién, do cac bén déu c6 16i nén
phia cong ty Cong ty With yéu cau toa an budc Cong ty Skytec phai thanh toan ca
tién 13i suat 1 khéng co can cir chap nhan. Do d6 cip so thim chap nhan mot phan
yéu cau ctia phia nguyén don 14 ¢ cin ctr va phit hop véi quy dinh ctia phép lut..

Pbi véi yéu cau phan td cia phia bi don, Hoi dong xét xir nhan thay:

- Thir nhat: Poi véi yéu cau bdi thudng thiét hai phia Cong ty Skytec cho
rang ty 1& hang 18i duoc tinh trén co sé s6 lugng USB va Micro 15i ctia thang 9
ma hai bén da chdt vao ngay 04/10/2016 cong véi s6 hang 16i duogc tinh toan
trén co s& thanh pham do RFT Thai Nguyén bao vé 1a khong chinh xé&c. Cong ty
Skytec chi dugc tinh hang 18i trén co sé con s vi pham 16i cta thang 7,8,9 da
dugc chdt vao ngay 4/10/2016. Cu thé, gia tri hang vuot qua 18i cho phép theo
hop d6ng(10%) la:

Loai USB : 2,14% x 2.309.598 cai =49.425 cai x 700d = 34.597.000d

Loai Micro: 2,12% x 2.853.736 cai = 60.499 cai x 650 d = 39.324.000d

S6 tién COng ty With phai thanh todn lai cho Céng ty Skytec:
73.922.000d.

10



Qua trinh thyc hién hop dong giita Cong ty Skytec va RFT Thai Nguyén
do phia Cong ty Skytec cung cap san pham 15i nén phai doi sé hang 15i. Tai cudc
hop ngay 06/02/2017 gitta Cong ty Skytec v4i Cong ty With ciing thé hién phia
Cong ty Sktec phai d6i s6 hang 16i. Theo s lidu chét hang 16i ngay 04/10/2016
thi budc COng ty With phai bdi hoan cho Céng ty Skytec sb tién hang 18i hai bén
da chdt, ngoai ra con budc Cong ty With phai thanh toan cho Cong ty Skytec
hang 15i cia thang 10/2016 va thang 1, thang 2/2017 ma COng ty With da giao
cho Céng ty Skytec dugc tinh trén co sé sd lwong hang 16i do RFT Théi Nguyén
tra lai cho Cong ty Skytec 1a c6 co sd. Do cong ty Skytec c6 16i trong viéc thong
tin chét lai lwong hang 156i vi Cong ty With nén chi ¢ thé budc Cong ty With
phai bdi hoan 50% thiét hai cho Cong ty Skytec. SO hang 16i dugc tinh trén co
s USB 196.006 cai x 700 d = 137.204.200d; Micro 12.101 cai x 650d =
7.865.650d. Tong cong 145.068.850d : 2 = 72.354.925d. Do d6 can budc Cong
ty With phai thanh toan tra lai Cong ty Skytec s6 tién hang 16i 1a 72.354.9254.

- Thir hai: Ddi véi luong hang ton Cong ty With chua xuét tra cho Cong
ty Skytec tinh dén thoi diém hién tai. S6 hang USB ton khong bao gdm hang 16i:
645.508 — 280.600 (161) = 364.908 cai. S6 hang ton nay cé gia tri 1a: 364.908 x
700 = 255.435.600d. S6 hang Micro ton khong bao gom hang 15i: 1.019.354 —
346.000 (161) = 673.354 cai. S6 hang ton nay twong duong véi sb tién nhu sau:
673.354 x 650 = 437.680.100d. Tai phién toa, phia cong ty With va cong ty
Skytec déu thira nhan hang 18i thang 2/2017 1a 43.500.000d.

Tong sb tién tuwong duong véi s hang ton bén Cong ty With la:
255.435.600d + 437.680.100d = 693.115.7004d - 43.500.000d4 = 649.615.7004.
Do 16i ctia 2 bén nén cong ty With va cong ty Skytec mdi bén phai chiu % 16i 1a
649.615.7004 : 2= 324.807.850d

- Thr ba: Déi voi thiét hai vé thoi gian cong stirc ma cac nhan sy caa Cong
ty Skytec phai tham gia lam viéc phuc vu cho viéc sira chita hang 15i tai Cong ty
Teasung Vina. Hoi dong xét xtr nhan thay: Do Cong ty Teasung Vina phat hién
hang 151 trude va sau khi d3 lp rap nén phia Cong ty Teasung phai sira chita nén
phia Céng ty Skytec phai chiu khoan chi phi nday. Tong chi phi phia Cong ty
Skytec phai chi tra cho Cong ty Teasung Vina 13 208.134.223d, cu thé:

Thang 9/2016 s6 tién 72.667.036d

Thang 10/2016 s6 tién 5.660.400d

Thang 1/2017 s tién 117.673.5444

Thang 2/2017 sb tién 12.133.243d

Viéc nhan dinh va tu ké cac khoan chi phi vé thoi gian cong stic cling nhu
nhan luc nhu trén 1a khéng c¢6 co sé. Tuy nhién, Céng ty Skytec phai tham gia
lam viéc phuc vu cho viéc sira chira hang 16i tai Cong ty Teasung Vina la c6 cac
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chi phi nhung tai phién tiép can cong khai ching ctr va hoa giai phia cong ty
Skytec chi yéu cau 43.218.000d(BL168), sau d6 phia cong ty Skytec co don yéu
cau phan t6 b sung va yéu cau cong ty With phai thanh toan tra phia Cong ty
Skytec khoan tién 208.134.223d 1a vuot quéa yéu cau phan t6 ban dau cia bi don.
Do viy, can budc phia cong ty With phai chi tra cho Cong ty Skytec sb tién
43.218.000d 1a c6 can cu va dung quy dinh cta phap luat.

- Thir 4: D4i véi chi phi cho viée giai quyét tranh chap, Hoi dong xét xur
nhan thay:

Theo thoa thuén tai muc 4.4 cia Hop dong nguyén tic, quy dinh: “Néu ¢
tranh chdp phat sinh trong qud trinh thuc hién Hop dong ma hai bén khéng tu
gidi quyét dwoc thi vu viéc sé dwoe dwa ra Toa dn c¢é tham quyén gidi quyét.
Phan quyét ciia Toa dn sé la phdan quyét cudi ciing budc cdc bén thi hanh. Moi
phi ton do bén thua kién chiu’.

Can ct hop dong, héa don gitta Cong ty Skytec va Cong ty luast TNHH
Justitia va cong sy thé hién sb tién chi phi thué luat su 1a 77.000.000d. Phia
Cong ty Skytec yéu cau budc Cong ty With phai thanh toan chi phi luat su 1a co
can ct. Tuy nhién, qua trinh thuc hién hop dong thi ca hai bén déu c6 16i dan
dén thiét hai cua hai bén nén mdi bén phai chiu % chi phi trén. Cu thé phia
Cong ty Skytecs va Cong ty With mdi bén phai chiu 38.500.000d.

Nhu vay, Ban an chap nhian mot phan yéu ciu phan té cua Cong ty Skytec
budc Cong ty With phai bdi thuong cho COng ty Skytec cac khoan la:
73.922.000d + 72.354.925d + 324.807.850d + 43.218.0004 + 38.500.000d =
552.802.7504d la c6 co so.

Sau khi d6i trir gitta s6 tién phai boi thudng va so tién phai thanh toan thi
s6 tién ma Cong ty Skytec c6 nghia vu phai cho Cong ty With 1a:

1.246.572.366d — 552.802.750d = 693.769.600d.(Lam tron sd)

Vé 4n phi: Do yéu cau khang cdo duoc chip nhan mot phan nén Cong ty
TNHH With khéng phai chiu an phi kinh doanh thuong mai phiic tham.

Boi cac 1€ trén,

QUYET PINH

Ap dung Piéu 147, Piéul48, khoan 2 Diéu 308 Bo luat td tung déan sy;
Cac Diéu 542, 544,545, 546, 547, 548 Bo luat dan sy nam 2015; Cac Piéu 11,
179, 180, 181, 182, 302, 303, 306 Luat thuong mai va Nghi quyét 326 ngiy
30/12/2016 ctia Uy ban thuong vu quéc hdi qui dinh vé an phi, 18 phi toa an. Xt
Stra ban an so tham.
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1. Bugc Cong ty TNHH Skytec phai tra tra cong ty TNHH With (Nay la
cong ty TNHH SAMJIN VINA) sé tién gia cong hang hoa cua thang 9, thang
10/2016; thang 1, thang 2/2017 la: 1.246.572.3664.

Chap nhan mot phan yéu cau phan t6 ctia cong ty TNHH Skytec, budc
cong ty TNHH With (Nay 1a Céng ty TNHH SAMJIN VINA) phai bdi thuong
cho cong ty TNHH Skytec s6 tién: 552.802.7504

Péi trir nghia vu: Budc cong ty TNHH Skytec phai tra cho cong ty TNHH
With(Nay 1a Céng ty TNHH SAMJIN VINA) s6 tién 693.769.600d

K& tir khi ban an phat sinh hi€u luc phap luat, ngudi dugc thi hanh an cé
don yéu cau thi hanh 4n, néu bén phai thi hanh khong thi hanh thi hang thang
phai chiu mot khoan 13i ciia s6 tién cham thi hanh an theo qui dinh ctia Didu 468
BLDS 2015 twong tmg véi thoi gian cham thi hanh an.

2. V& an phi: Cong ty TNHH With (Nay la Cong ty TNHH SAMJIN
VINA) phéi chiu 61.075.000d an phi kinh doanh thuong mai so tham va khéng
phai chiu 4n phi phiic tham nhung duoc trir vao sb tién 36.950.000d cong ty
TNHH With(Nay 1 Céng ty TNHH SAMJIN VINA) di ndp tai bién lai thu tam
tmg an phi s AA/2017/0002975 ngay 30/5/2019, sb tién 300.000d tai bién lai thu
tam g an phi s6 AA/2018/ 0000789 ngay 01/11/2019 va s tién 1.700.000d tai
bién lai thu tam tmg an phi s6 AA/2018/0000773 ngay 15/11/2019 caa Chi cuc thi
hanh an dan sy huyén QV, tinh BN.

Cong ty TNHH Skytec phai chiu 80.784.000d an phi kinh doanh thuong
mai so thAm nhung duoc trir vao so tién 30.015.000d céng ty TNHH Skytec da
ndp tai bién lai thu tam Gng an phi s6 AA/2018/0000669 ngay 22/8/2019 caa Chi
cuc thi hanh an dan sy huyén QV, tinh BN.

Ban an phuc tham c6 hiéu luc phap ludt ké tir ngay tuyén an.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2
Luat thi hanh an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh
an dan su co quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén
thi hanh an hoac bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9
Luat thi hanh an dan sy; thoi hi¢u thi hanh an dan sy dugc thuc hién theo quy
dinh tai Didu 30 Luat thi hanh 4n dan su.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh BN; Tham phan- chi toa phién toa
- TAND huyén QV;

- Chi cuc THADS huyén QV;
- Cac duong su;
- Luu hs.

Nguyén Thanh Binh
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