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V/v “Tranh chap hop dong mua ban
can ho, tuyén béd hop dong mua ban
can ho vo hiéu

, ‘ NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

Vi thanh phan Hi dong xét xir phiic tham gém cé:

Tham phén — Chii toa phién toa: Ba Vit Thi Thu Huong

Céc Tham phdan: Ba Lé Thi My Nhung

Ba Huynh Thi Nhu Ha

Thue ky phién toa: Ba Lé Thi Thanh — Thu ky Toa 4n nhan dan Thanh pho
Ho Chi Minh.

Dai dién Vién Kiém sat nhan dan Thanh pho Ho Chi Minh tham gia phién
toa: Ba Hoang Thi Ngoc - Kiém sat vién.

Trong cac ngay 12 va 19 thang 9 nam 2023, tai phong xu an Toa an nhan
dan Thanh pho Ho Chi Minh da xét xir phiic tham cong khai vu an thu ly so
295/2023/TLPT-DS ngay 17 thang 7 nam 2023, vé viéc: “Tranh chap hop dong
mua ban can hg, tuyén bo hop déng mua ban can ho la vo hiéu”.

Do Ban 4n dan su so tham s6 135/2023/DS-ST ngay 17 thang 5 nam 2023
cua Toa 4n nhan dan Quan 10, Thanh pho H6 Chi Minh bi khang c4o.

Theo Quyét dinh dwa vu an ra xét xtr phuic tham so6 3052/2023/QD-PT ngay
25 thang 7 nam 2023 va Quyét dinh hodn phién toa dan su phuc tham sé
11481/2023/QD-PT ngay 22 thang 8 nim 2023 cua Toa an nhan dan Thanh pho
Ho6 Chi Minh, gitra cac duong su:

1. Nguyén don:
- Ong Nguyén Vian T, sinh nam: 1953 (c6 mat)
- Ba Nguyén Thi Kim V, sinh nim: 1952 (ving mit)

Cung dia chi: B Cao 6c X C L, Phuong A, Quan A, Thanh pho Ho Chi
Minh.

Nguoi dai dién hop phap: Ba VO Thi Trac T1, sinh nam 1996, dia chi: T,
xa T, huyén L, tinh Soc Trang la nguoi dai dién theo uy quyén (Hop dong uy
quyén ngay 19/07/2022 va Hop dong iy quyén ngay 06/10/2022) (c6 mat).

Nguoi bao vé quyén va loi ich hop phap cua nguyén don: Ong Nguyén
Hoang T2, Luat su Cong ty L1, thudc Poan Luat su Thanh pho H (c6 mat).



2. Bi don: Cong ty Co phan D; dia chi: SO B duong N, Phuong F, Quan C,
Thanh ph6 Ho Chi Minh.

Nguoi dai dién hop phap: Ong Nguyén Khiac Trung H, sinh nim: 1968, la
ngudi dai dién theo Uy quyén (Giay uy quyén so: 07.01/2022/UQ/PST ngay
01/07/2022) (c6 mat).

3. Nguwoi c6 quyen loi, nghia vu lién quan:

3.1. Ong Nguyén Hiru L, sinh nam: 1975 (vang mat);

3.2. Ba Tran Tuyét N, sinh nam: 1979 (Ve'ing mat);

Cung dia chi: SO A duong N, Phuong E, Quan A, Thanh ph6 H6 Chi Minh.

3.3. Ba Huynh Lé Kim H1, sinh nam: 1992; dia chi: S6 C duong L, Phuong
A, Quan A, Thanh pho Ho Chi Minh (vang mat).

3.4. Van phong C; dia chi: S6 C duong T, Phuong A, quan T, Thanh pho
H6 Chi Minh.

Nguot dai dién hop phap: Ba Ninh Thi H2 — Truéng van phong, la nguoti
dai dién theo phap luat (c6 don dé nghi xét xu V"Eing mat).

3.5. Van phong C1; dia chi: S6 C duong L, Phuong A, Quan A, Thanh pho
Ho Chi Minh.
Nguo1 dai dién hop phap: Ba Truong Hoang A, sinh nim: 1994, 1a nguoi

dai dién theo uy quyén (Glay uy quyén s0:55/GUQ-CCDVK ngay 28/10/2022)
(c6 don dé nghi xét Xt vang mat).

Nguoi khang cao: Ong Nguyén Van T va ba Nguyén Thi Kim V — nguyén
don.

NOI DUNG VU AN:

* Tai don khoi kién ngay 18/08/2020 va qua trinh giai quyét vu an, nguyén
don - Ong Nguyén Vin T, ba Nguyén Thi Kim V va nguoi dai dién theo uy
quyén la ba V& Thi Trac T1, ong Lé Hiru Q (trudce day) trinh bay:

1. Quyén yéu cau Cong ty Co phan D (viét tit 1a Cong ty D) thuc hién
nghia vu theo Hop dong mua ban can ho:

Ong Nguyén Van T va ba Nguyén Thi Kim V xac lap quyén so hiru can ho
B-14.01 va B-21.07 thudc Du an T hop cao 6¢ Xi Grand Court béng hinh thtc
nhéan chuyén nhuong hop dong mua ban can ho theo quy dinh phap luat. Ong T,
ba V duoc xem la Bén mua va duogc thuc hién cic quyén, nghia vu twong tng
trong hop dong.

Phu luc hop dong s6 03/2016/PLHD/PST ngay 28/11/2017 quy dinh: “Ba
bén thong nhdt thay doi néi dung theo Hop dong sé 133/2016/HDMB/PST ky
ngay 28/03/2016 voi noi dung: Nguoi mua can ho B-14.01 co trach nhiem thuc
hién céc diéu khoan theo Hop dong sé 133/2016/HPDMB/PST la Ong/Ba Nguyén
Van T (Ben C)...~
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DPo6i véi can ho B-21.07, twong tu nhu doi véi can hd B-14.01 ¢6 Phu luc
hop dong s6 B-21.07/PLHD/PST ngay 15/7/20109.

Vi thé, 6ng Nguyén Vian T va ba Nguyén Thi Kim V la bén mua trong hop
dong mua ban can ho ky véi chu dau tw. Ong T va ba Van ké t thuc hlen cac
quyén ma ngudi mua ban dau chua thuc hién ma khong phan biét quyen gitra
ngudi mua cii va ngudi mua moi, trong d6 co6 quyén phat vi pham doi véi chu
dau tu do cham ban giao can hg, yéu cau thuc hién nghia vu do co6 su chénh léch
dién tich gia ban can ho va dién tich thuc té ma cac bén di thoa thuan trong hop
dong.

2. Yéu cau Cong ty D boi thuong thiét hai do vi pham thoi gian ban giao
can ho B-14.01 theo hop dong thi cong can ho:

Sau khi nhan ban giao can ho tho, 6ng Nguyén Van T tiép tuc ky Hop dong
thi cong so B-14.01/2018/HDTC/PST ngay 01/3/2018 vdéi chu dau tu — Cong ty
D (viét tat 1a “Hop dong thi cong”) dé hoan thién can ho.

Theo do, can ctit cach quy dinh vé thoi gian thuc hién va hoan thanh tai
Diéu 4 Hop dong thi cong thi: Tinh tir thoi gian cham nhat chu dau tu ban giao
can ho hoan thién cho ngudi mua theo Hop dong 133 (ngay 29/6/2018) thi Cong
ty D T3 phai thi cong va c6 trach nhiém ban giao can ho hoan thién cham nhat la
ngay 28/7/2018, bat dau tir ngay 29/7/2018 sé& tinh tré han ban giao.

Tuy nhién, Cong ty P khong ban giao ding thoi han théa thuin. Pén ngay
11/9/2018 ong T md1 dugc don vao ¢ tam tai can ho B. Do khong duoc nhan ban
giao can ho ding thoi han nén tir ngay 29/7/2018 dén ngay 11/9/2018 (tong cong
45 ngay) gia dinh 6ng Nguyén Van T phai tiép tuc thué nha tai dia chi: 1 duong
L tinh 5, Phuong F, Quan H, Thanh pho Ho Chi Minh, véi gia thué: 30.000.000
dong/thang.

Do d6, ong T, ba V yéu cau Cong ty D phai boi thuong so tién twong
duong s6 tién ma gia dinh phai tra tién thué nha trong thoi gian chim giao nha
la: (30.000.000 dong/thang : 30 ngay) x 45 ngay = 45.000.000 dong (bon muoi
lam triéu dong).

3. Yéu cau Cong ty D thanh toan tién chénh léch gitta dién tich gia ban cin
ho theo Hop dong mua ban can hd s6 133/2016/HPMB/PST ky ngay 28/3/2016
(viét tat la Hop dong 133) va dién tich gia ban can ho thuc té, dong thoi phai tra
1ai suat chAm thanh toan.

Tai diém c khoan 2.1 Diéu 2 Hop dong 133 quy dinh nhu sau:

“Dién tich gia ban can hé la 89,79 m°. Dién tich nay dwoc tinh theo quy
dinh tai khoan 5 Diéu 1 ciia Hop d‘c;ng nay va la can cir dé tinh nén mua ban
cin hé quy dinh tai Diéu 3 ciia Hop dong nay. Hai bén nhat tri rang, dién tich
gid ban cdan hé ghi tai diém nay chi la tam tinh va co thé tang Ién hodc giam di
theo thuee té do dac tai thoi diem ban giao can ho.

Iruong hop dién tich gia ban can ho thuc té chénh léch thi gia ban can ho
sé duwoc dieu chinh lai theo dién tich do dac thuc te khi ban giao can ho. Va hai

3



bén nhat tri sé thanh toan so tien chénh léch cho nhau truée khi ky Bién ban ban
giao can ho”.

Vi c6 su chénh 1éch theo két qua do dac thuc té nén gia ban can ho sé duoc
diéu chinh lai can cr thoa thuan trén. Theo d6, Cong ty P c6 nghia vu phai thanh
toan so tién do chénh léch dién tich la: (2.992.227.000 dong (gia mua ban) :
89,79 m2 (dién tich mua ban)) x (89,79 m2 (dién tich mua ban) — 85,7 m2 (dién
tich thuc té)) = 136.298.123 dong.

Tién 13ai do cham thuc hién nghia vu tra tién (tir ngay 29/11/2017 tam tinh
dén ngay 24/11/2022) 1a 04 nam 361 ngay: 136.298.123 dong x 10% x 04 nam
361 ngay = 67.999.700 dong (lam tron).

3. Yéu cau phat vi pham do cham ban giao can ho B-21.07 theo Hop dong
mua ban can ho s6 B-21.07/2017/HDMB/PST ngay 14/08/2017 (viet tat la Hop
dong B-21.07):

Nguyén don duoc xem 1a bén mua trong hop dong mua ban can ho, duoc
ke thtra toan bd quyén va nghia vu trong hop dong, dugc quyén yéu cau bén ban
thuc hién nghia vu boi thuong do vi pham thoi gian ban giao can ho.

Can ctr Phu luc 01 — Tién do thanh toan (Pinh kém Hop dong so B-21.07)
thi bén mua co trach nhiém thanh toan tién Pot 7 khi nhan thong bao ban giao
can ho. Tai khoan 8.2 Diéu 8 Hop dong so B-21.07 quy dinh: “Tiuwée ngay ban
giao can hé la 15 ngay, Bén ban phdai giri vin ban théng bdo cho Bén mua vé
thoi gian, dia diém va thii tuc ban giao can hé”. Theo quy dinh nay, ngay cudi
cung chu dau tu ban giao can hd hoan thién sau khi dwoc gia han 90 ngay la
29/6/2018 thi chu dau tur phai ¢6 trach nhiém thong bao ban giao can ho trude 15
ngay so voi ngay 29/6/2018.

Nhu vay, Cong ty P chi duoc xem 1a khong vi pham khi tuan thu thot han
thong bao va ngay ban giao cin ho khong tré hon ngay 29/6/2018. Néu Cong ty
D phat hanh van ban thong bao ban giao can hd sau ngay 29/6/2018, hodac Coéng
ty b an dinh ngay ban giao can ho sau ngay 29/6/2018 thi xem nhu Cong ty D
van vi pham thoi gian ban g1a0 can hd va phai chiu phat vi pham theo quy dinh
tai diém a Piéu 12.2 Hop dong B-21.07 tir 29/06/2018 dén 14/07/2018 1a 16
ngay la: [3.299.673.000 dong — (10% x 3.299.673.000 dong: 110%) +
63.152.000 dong] x [1,5 x 10,5% : 365] x 16 ngay = 21.146.285 dong.

4. Yéu cau Cong ty D thanh toan tién chénh léch gifta dién tich gia ban can
ho theo Hop dong B-21.07 va dién tich gid ban can ho thuc té, dong thoi phai
chiu 13i suat cham thanh toan:

Tuong tu nhu phan tich tai Muc 2. trén, can ct theo quy dinh tai diém ¢
khoan 2.1 Piéu 2 Hop df‘)ng s6 B-21.07, vi ¢6 su chénh léch dién tich theo két
qua do dac thuc té nén gia ban can ho s€ duoc diéu chinh lai, cac bén sé& thanh
toan tién chénh 1éch theo thoa thuan. Theo do, Cong ty D c6 nghia vu thanh toan
so tién do chénh léch dién tich 1a: (3.536.491.000 dong (gia mua ban) : 69,9 m2
(dién tich mua ban)) x (69,9 m2 (dién tich mua ban) — 67,5 m2 (dién tich thuc
té)) = 121.424.584 dong.
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Tién 13i do cham thuc hién nghia vu tra tién (tt ngay 07/7/2018 tam tinh
dén 24/11/2022) 1a 04 nam 142 ngay: 121.424.584 dong x 10% x 04 nim 142
ngay = 53.293.700 dong (lam tron).

Téng gia tri nguyén don yéu cau bi don thanh toan tai muc 1, 2, 3, 4 tam
tinh dén ngay 24/11/2022 1a: 445.162.300 dong. Yéu cau bi don thanh todan mot
lan ngay sau khi ban an c6 hiéu luc.

5.Y kién ddi véi yéu cau phan td cta bi don:

Don phan t0 ngay 16/12/2021 cua bi don, yéu cau phan t6 cuia bi don la
khong c6 co so. Viée bi don yéu cau huy bo hop dong mua ban can ho, van ban
chuyén nhuong hop déng mua ban can ho/nha &, phu luc hop dong lién quan d6i
voi 02 can ho B-14.01 va B-21.07 la khong ¢6 can cur, ké ca noi dung giai quyét
hau qua phéap 1y ma bi don dé ra. Boi nhirng 1y do sau:

- Tai thoi diém ky két, bén ban c6 tu cach phap nhan va bén mua co6 day du
nang lwc hanh vi dan su.

- Muc dich viéc x4c lap giao dich/hop dong 1a quyén s& hitu can ho, gom
can ho B-14.01 va B-21.07, nguyén don dang sinh song on dinh tai can ho nay
nén muc dich cua viéc xac lap giao dich da dat duoc, khong co bat ky su nham
lan nao trong qua trinh giao két.

- Cac ndi dung veé dién tich, cach xac dinh dién tich, can ¢t va cach tinh gia
ban can ho déu duoc quy dinh cu thé trong hop d("‘)ﬂg. Khi ¢6 su thay do6i hodc
khi ¢6 vi pham lién quan thi cdc bén cin ¢t vao quy dinh hop dong dé thuc hién.

- Theo quy dinh tai khoan 15.1 Diéu 15 Hop dong sb
133/2016/HDMB/PST va Hop dong s6 B-21.07/2017/HPMB/PST vé cac truong
hop duoc cham dit hop dong, Cong ty D khong thudc bat ky truong hop nao da
quy dinh nén khong c6 quyén don phuong cham dat hop dong

Hop dong mua ban cin ho, vian ban chuyén nhuong hop dong mua ban cin
ho/nha ¢, phu luc hop dong lién quan do6i véi 02 can ho B-14.01 va B-21.07 la
co higu luc, budéc Cong ty D phai tiép tuc thuc hién hop df’ing.

Dé nghi bac toan bd yéu cau phan t6 cia bi don.

* Tai cac ban khai, don phan td va qua trinh giai quyét vu an, dai dién bi
don 1a 6ng Nguyén Khac Trung H, 6ng Tran Dic T4 (trude day) trinh bay:

Cong ty c6 phan P 1a chu dau tu cia Chung cu X.

Ong Nguyén Hiru L va ba Tran Tuyét N 1a ngudi mua dau tién can ho B-
14.01, ngay ky hop dong mua ban 28/3/2016. Ong L, ba N da thanh toan 95%
gia tri hop dong, sau do chuyén nhuong lai cho éng Nguyén Vin T theo vin ban
chuyén nhuong hop dong mua ban nha & do Van phong C lap ngay 24/11/2017.

Phu luc hop df‘)ng sd 03/2016/PLHD/PST vé viéc thay do6i noi dung trén
hop dong s6 133/2016/HDMB/PST; Bién ban ban giao nha cho 6ng Nguyén
Van T vao ngay 29/11/2017.

Ba Huynh Lé Kim H1 1a nguoi mua dau tién can ho B 21.07, ngay ky hop
dong mua ban 14/08/2017, dong tién dot 5 sb tien la 868.335.000 dong vao
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ngay 14/7/2018, da thanh toan 95 % gia tri hop dong, bién ban ban giao nha
ngay 14/7/2018. Sau do, ba Huynh Lé Kim HI1 chuyén nhuong lai cho 6ng
Nguyén Van T theo Vian ban chuyén nhuong hop dong mua ban nha ¢ do Van
phong C1 lap ngay 11/07/2019; Phu luc hop dong s6: B21.07/PLHD/PST vé
viéc thay do6i ndi dung trén hop dong s6 B-21.07/ 2017/ HDMB/PST.

Viéc yéu cau boi thuong cua nguyén don la khong ¢6 can ctr phap luat ve
cac dieu khoan giao két trong hop dong mua ban can ho vai br don.

Cu thé:

1. Nguyén don yéu cau bi don tra so tién twong duong s6 tién ma nguyén
don phai thué nha dé & 1a 45.000.000 dong do vi pham thoi gian ban giao can ho
theo hop dong thi cong can ho so B- 14.01/2018/HDTC/PST ngay 01/3/2018:

Yéu cau cua nguyén don la khong dung, khong c6 can ctir phap luat, yéu
cau nay khong co trong hop dong mua ban cin hdé ma nguyén don dung dé khoi
kién bi don.Vi day la hop dong thi cong cin ho duoc ky két gitra nguyén don va
bi don vao ngay 01/3/2018. Hop dong nay khong phai 1a mot phan hay 1a mot bo
phan cia Hop dong mua ban can ho B-14.01.

Bi don da ban giao nha cho 6ng Nguyén Van T vao ngay 29/11/2017 phu
hop véi Hop dong s6 133/2016/HPMB/PST ngay 28/3/2016, tai Diéu 8 — Giao
nhéan cin ho, cu thé 1a diém 8.2 qui dinh: Bén ban ban giao can ho cho bén mua
cham nhat 1a thang 12/2017 d6i véi can hd giao thd va thang 03/2018 d6i véi
can ho hoan thién co ban. Nhu vay, nguyén don da nham 1an gifta hop dong mua
ban can ho vdi hop déng thi cong va thoi hiéu khoi kién cling da hét theo luat
dinh.

2. Nguyén don yéu cau bi don thanh toan so tién chénh léch giira dién tich
gia ban can ho theo hop df‘)ng va dién tich gia ban can ho thuc té d6i véi cdn ho
B-14.01 1a 136.298.123 dong va tién 1ai do cham thuc hién nghia vu tra tién la
36.483.087 dong:

Tai Khoan 1.5 Hop df‘mg mua ban, dién tich gia ban can ho la di¢n tich san
can hd bao gom ca dién tich ban cong, 16 ga, san phoi, hop gen gan lién bén
trong can ho. Trong do, dién tich san duoc tinh theo kinh thudc tinh tir tim tuwong
chung va twong bao ngoai cua can ho (twong chung la twong ngan chia gitra hai
can ho, tuong bao ngoai la twong ngoai gitta can ho va hanh lang, 16i di, mat
ngoail cua can ho).

Tai DPiéu 2- Pic diém cua cin ho mua ban (Bén ban déng y ban va Bén
mua dong ¥ mua cin hd chung cu nhu sau) tai diém 2.1: a. Cin ho giao tho; b.
Pic diém cdn ho: B, ky hi¢u té“mg 14, vi tri cdn ho s6 1, ma can ho B: dién tich
gia ban cin ho la 89,79 m?, va dién tich ghi trong gidy ching nhan quyén so
hiru 1a 81,67 m?2; tai Diéu 3.1- Gia ban can ho: 2.992.227. 000 dong. Do d6, yéu
cau bi don thanh toan lai cho nguyén don s6 tién chénh léch giita dién tich gia
ban can ho theo hop d("}ng va dién tich gia ban can hd thuc té doi v&i can ho B la
khong c6 co so phap luat, khong phu hop véi cac diéu khoan ma cac bén mua
ban da ky két.
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3. Nguyén don yéu cau bi don boi thuong do vi pham thoi gian ban giao
cin ho theo Hop dong mua ban cin hd s6 B-21.07/2017/HPMB/PST la
21.146.285 dong:

Khach hang Huynh Lé Kim HI1 la ngudi mua dau tién cian ho B-121.07,
ngay ky hop dong mua ban 14/08/2017, dong tién dot 5 so tién la 868.335.000
dong vao ngay 14/7/2018, di thanh toan 95 % gia tri hop dong, bién ban ban
giao nha vao ngay 14/7/2018. Sau @6 Huynh Lé Kim H1 chuyén nhuong lai cho
ong Nguyén Van T, theo Vin ban chuyén nhuong hop dong mua ban nha ¢ do
Vin phong C1 lap ngay 11/07/2019; Phu luc hop dong s6: B-21.07/PLHD/PST
vé viéc thay doi noi dung trén hop dong s6 B-21.07/ 2017/HDMB/PST.

Do bén mua cham thanh toan tién mua can hd cho bén ban, vi pham nghia
vu thanh toan tién mua nha theo tién do theo Piéu 3.3 cua Hop df’ing mua ban,
va da thanh toan dot 5 cho bén ban vao ngay 14/07/2018, da thanh toan 95 % gia
tri hop dong, bén ban ban giao nha cung ngay 14/7/2018 la phu hop véi Diéu 8-
Giao nhan cin ho, tai khoan 8.1 Piéu kién giao nhan can ho, qui dinh:

Viéc ban giao can hd gitta bén ban va bén mua sé duoc tién hanh khi thoa
man cac diéu kién sau:

a. Bén ban d3 hoan tat viéc dau tu xay dung can ho theo dung thiét ké da
dugc phé duyét dé dua vao khai thac st dung.

b. Bén mua d3 hoan tat thanh toan cho Bén ban theo thoa thuan tai khoan
3.3 Dieu 3 Hop dong nay.

Nhu vay, viéc nguyén don yéu cau bi don boi thuong cho nguyén don do
cham ban giao cin ho nay la khong ding véi cac diéu khoan quy dinh trong hop
dong mua ban.

4. Nguyén don yéu cau bi don thanh toan so tién chénh léch gitra dién tich
gia ban cdn ho theo hop df‘)ng va dién tich gia ban can hg thuc té d6i véi cdn ho
B-21.07 la 121.424.584 dong va tién 1ai do cham thuc hién nghia vu tra tién la
25.183.126 dong:

Nhu trinh bay ¢ phan trén la dic diém can ho B21.07. Tai Piéu 2 - Pic
diém cua can ho mua ban (Bén ban dong ¥ ban va Bén mua dong ¥ mua can ho
chung cu nhu sau) tai diém 2.1: a. Can ho hoan thién; b. Pic diém can ho: B, ky
hiéu tang 21, vi tri can ho s6 07, ma can ho B- 21.07: dién tich gia ban can ho la
69,9 m? va dién tich ghi trong giay chung nhan quyén s& hitu la 63,73 m? ; tai
Diéu 3.1- Gia ban can ho: 3.536.491. 000 dong; Do d6, yéu cau bi don thanh
toan lai cho nguyén don so tién chénh léch giita dién tich gia ban cin ho theo
hop d("ing va dién tich gia ban can ho thuc té ddi v&i can ho B 1a khong c6 co so
phap luat, khong phu hop véi cac diéu khoan ma cac bén mua ban cian ho da ky
két hop dong.

Tai khoan 4 Piéu 2 - Cac hd so gié‘iy to kem theo: Ghi nhan bi don da lap
bién ban ban giao cian hd ngay 14/7/2018 - Vin ban chuyén nhuong hop dong



mua ban nha ¢ do Van phong C1 lap ngay 11/07/2019. Pong thoi tai Diéu 4
khoan 1 diém b qui dinh Quyén va nghia vu cua hai bén:

Cam két chiu trach nhiém vé hop dé“mg mua ban nha ¢ quy dinh tai Piéu 1
cua vin ban nay la khong thudc dién tranh chap, chua chuyén nhuong cho nguoi
khac;

Tai Diéu 13 - Cam két ctia cac bén (Hop dé“)ng mua ban nay) thé hién tai
khoan 13.2 nhu sau:

a. D3 tim hiéu, xem xét k¥ thong tin vé can ho mua ban;

d. Viée ky két Hop dong nay giira cac bén 1a hoan toan tur nguyén, khong bi
ép budc, ltra doi. ..

5. Van ban chuyén nhuong 2 can ho B va B21-07 b1 vo6 hiéu do cac bén
chuyén nhuong xac lap giao dich dan su gia tao nham tron tranh nghia vu véi
nguoi thtr ba, co dau hiéu tron thué - vi pham diéu cam cua luat, cu thé la:
Nguyén don mua hai can hd nay tai hai thoi diém khac nhau va hai van ban
chuyén nhuong déu thé hién nodi dung giao dich gia tao la ¢ gia chuyén nhuong
ghi tai Piéu 3 cua van ban chuyén nhuong thap hon gia mua ban thuc té nhiéu
lan, muc dich 1a nham tron tranh nghia vu nop thué day du cho nha nuéc va con
lam giam tién ndp thué cho cac bén nhu tién thué thu nhap ca nhan va tién 1é phi
trude ba phat sinh tir hanh vi chuyén nhuong nay. Viéc chuyén nhuong da vi
pham diéu cam cua B luat Dan su 2015.

D61 véi can B14-01

Nguyén don nhan chuyén nhuong lai can ho nay véi ong Nguyén Hiru L va
ba Tran Tuyét N la thuc hién giao dich gia tao, c6 gia chuyén nhuong thap hon
rat nhiéu lan so véi gid ban can ho lan dau cua chu dau tu.

Hop dong s6 133, gia mua ban can ho s6 B14-01 1a 2.992.227.000 dong (da
bao gom thué VAT). Nhung tai Van ban chuyén nhuong do Vian phong C lap
ngay 24/11/2017, vé viéc mua ban cian hd B14-01, tai Piéu 3 lai duoc nguyén
don va nguoi mua can ho lan dau tién thoa thuan giao dich chuyén nhuong cé
gia 1a 400.000.000 dong bén mua (nguyén don) chiu trach nhiém thanh toan sé
tien con lai néu tai khoan 7 Piéu 1 cia Van ban chuyén nhuong nay.”

Va tién thué thu nhap ca nhan phat sinh khi thuc hién chuyén nhuong hop
dong mua can ho la: 16.906.800 dong.

D61 v6i can ho B21-07

Tai khoan 3.1 Diéu 3 cua Hop dong B21-07, gid ban cin ho B21-07 la
3.536.491.000 dong (d3 bao gom VAT). Nhung Van ban chuyén nhuong giita
nguyén don (bén mua lai cidn hd) va ba Huynh Lé Kim HI (bén ban) do Vian
phong Cong chimg Pang Van K lap ngay 11/07/2019 vé viéc mua ban can ho
B21-07 lai duogc ghi tai Piéu 3 la: © Gia chuyén nhuong la 600.000.000 dong,
bao gom: khoan tién ma Bén A da tra cho bén ban nha & (Cong ty D) theo giay
x4c nhan la 3.362.825.000 dong. Gia ban cian ho nay thap hon nhiéu lan so véi
gia ban can ho lan dau cia chu dau tu.

Tién thué thu nhap ca nhan phat sinh khi thuc hién chuyén nhuong hop
dong mua can ho la: 13.475.292 dong.

8



Nhu vay, ca hai van ban chuyén nhuong can ho cua nguyén don la can ho
B14-01 va cian ho B déu thé hién gia chuyén nhuong thap hon gia ban thuc té
cua chu dau tu khi ban cho ngudi mua cin hd lan dau 1a nham trén tranh nghia
vu nop thué day du cho nha nudc, dong thoi lam loi cho nhau duoc giam tién
ndp thué cho Nha nuéc khi chuyén nhuong can ho.

Tur nhitng viéc néu trén, nhan thay:

Thtr nhat, nguyén don mua hai cin ho nay déu thé hién van ban chuyén
nhuong c6 ndi dung gia tao nham trén tranh nghia vu véi nguoi thi ba, co dau
hiéu tron thué, hanh vi thé hién la gia mua ban ghi trong hop dong thap hon gia
mua ban thuc té, thap hon nhiéu so véi gia ban can hod cia Chu dau tu. Hanh vi
cua nguyén don nay la nham lam giam tién nop thué cua cac bén chuyén nhuong
voi nha nude nhu: tién thué thu nhap ca nhan va tién 1é phi trude ba phat sinh tir
hanh vi chuyén nhuong nay, vi pham diéu cam cua luat;

Thi hai, nguyén don da nham lan vé thoi hiéu khoi kién va vé noi dung khi
ky két mua ban hai can ho B-14.01 va can ho B-21.07 nay véi cac chu cu (khach
hang mua lan dau) va véi bi don dan dén phat sinh tranh chap.

Do do, Cong ty D:
1. Khong chap nhan toan bd ndi dung yéu cau khéi kién cua nguyén don.
2. Yéu cau phan to:

- Tuyén b6 Hop dong so 133/2016/HPDMB/PST ngay 28/3/2016, Van ban
chuyén nhuong hop dong mua ban nha & do Van phong C lap ngay 24/11/2017;
Phu luc hop déng s6 03/2016/PLHD/PST vé viéc thay d6i noi dung trén Hop
dong s6 133/2016/HPMB/PST la vo hiéu.

- Tuyén bd Hop dong s6 B-21.07/ 2017/ HDMB/PST ngay 14/08/2017,
Van ban chuyén nhuong hop dong mua ban nha ¢ do Van phong C1 lap ngay
11/07/2019; Phu luc hop doéng s6: B-21.07/PLHD/PST vé viéc thay doi noi dung
trén hop dong s6 B-21.07/ 2017/ HDPMB/PST la v6 hiéu.

Vi ca hai hop dong bi vo hiéu do phia nguyén don giao dich gia tao, vi
pham diéu cam cua luat. Tai san 1a cin ho s& duoc khoi phuc lai tinh trang ban
dau. Co nghia la Cong ty D tra lai toan bo s tién mua ban can ho da nhan cua
nguyén don va nguyén don tra lai cdn hd nay cho Cong ty D. Cong ty D khong
tinh tai san can ho bi hao mon, xuong cap do phia nguyén don da str dung tir khi
chu dau tu ban giao can ho cho dén nay.

* Nguoi co quyén loi, nghia vu lién quan - 6ng Nguyén Hiru L va ba Tran
Tuyét N trinh bay:

Vo chong 6ng Nguyén Hiru L va ba Tran Tuyét N 1a ngudi mua can ho B-
14.01, thudc du an To H, dia chi: 2 L, Phuong A, Quan A, TP . (cdn ctt Hop
dong mua ban can ho s6 133/2016/HDMB/PST ky két gita 6ng L, ba N va Cong
ty P Thuan ngay 28/3/2016).



Vé tién do thanh toan, ong L, ba N da thuc hién thanh toan du 95% gia tri
can ho, so tién la: 2.791.854.300 dong.

Sau d6, 6ng L, ba N c¢6 nhu cau chuyén nhuong lai cin ho nay cho ong
Nguyén Vian T, cac bén da thong nhat thuong luwong, tién hanh thu tuc chuyén
nhuong theo quy dinh cua phap luat. Viéc chuyén nhuong dua trén tinh than tw
nguyén, xac dinh rd quyén va nghia vu cic bén, thuc hién day du nghia vu nop
thué day du theo quy dinh, c¢6 sur xac nhan va dong ¥ ctia Cong ty D.

Ké tir ngay 6ng L, ba N ky két Van ban chuyén nhuong Hop dong mua ban
nha & s6 018620 ngay 24/11/2017 tai Van phong C va ky Phu luc hop dong so
03/2016/PLHD/PST ngay 28/11/2017 giita 03 bén (vo chong o6ng L - ba N, 6ng
Nguyén Van T, Cong ty D) thi moi quyén va nghia vu cua ngudi mua do6i voi
can ho B-14.01 duoc chuyén giao cho 6ng Nguyén Van T, 6ng L va ba N khong
con bat ctr quyén va nghia vu nao lién quan dén can ho B.

Vay nén, d6i v6i cac van dé tranh chap gitra dng Nguyén Van T va Cong ty
D lién quan dén can ho B, ong L va ba N khong lién quan nén dé nghi Toa an
tién hanh giai quyét theo quy dinh phap luat.

Tuy nhién, ddi vé6i yéu cau cua Cong ty P vé viéc huy béo Hop dong mua
ban can ho so 133/2016/HDMB/PST ngay 28/3/2016, hiy bo Van ban chuyén
nhuong Hop dong mua ban nha ¢ s6 018620 ngay 24/11/2017 tai Van phong C,
huy bo Phu luc hop dong so 03/2016/PLHD/PST ngay 28/11/2017 1a khong co
CO sO0.

* Nguoi co quyén loi, nghia vu lién quan - Ba Huynh Lé Kim H1 trinh bay:

Ba Huynh Lé Kim HI la ngud1 mua can hg B-21.07, thudc du an To6 H, dia
chi: 2 L, Phuong A, Quan A, Thanh phé H6 Chi Minh (can cit Hop dong mua
ban cian hd s6 B-21.07/2017/HPDMB/PST k¥ két gitta ba H1 va Cong ty D ngay
14/08/2017).

Vé tién do thanh toan, ba H1 da thuc hién thanh toan du 95% gia tri can ho,
sO tién 1a: 3.299.673.000 dong.

Sau d6, ba H1 c6 nhu cau chuyén nhuong lai can ho nay cho éng Nguyén
Vian T. Viéc chuyén nhuong dua trén tinh than tw nguyén, xac dinh rd quyén va
nghia vu cac bén, thuc hién day du nghia vu ndp thué day du theo quy dinh, c6
su xac nhan va dong ¥ cua Cong ty D.

Ké tr ngay ba H1 ky két Van ban chuyén nhuwong Hop dong mua ban cin
ho ngay 11/07/2019tai Van phong Clva ky Phu luc hop dong so
B-21.07/PLHD/PST ngay 15/07/2019 giua 03 bén (vo chong ba HI, ong
Nguyén Vin T, Cong ty D) thi mo1 quyén va nghia vu cua nguol mua doi véi
can ho B-21.07 duoc chuyén giao cho 6ng Nguyén Vian T, ba H1 khong con bat
cr quyén va nghia vu nao lién quan dén can ho B.

Vay nén, doi véi cac van dé tranh chap gitra ong Nguyén Van T va Cong ty
D lién quan dén can ho B-21.07, ba H1 khong lién quan nén dé nghi Toa an tién
hanh giai quyét theo quy dinh phap luat.
10



Tuy nhién, doi v6i yéu cau cua Cong ty B vé viéc huy bo Hop dong mua
ban cin ho s6 B-21.07/2017/HPMB/PST ngay 14/08/2017, huy bo Vin ban
chuyén nhuong Hop dong mua ban cin ho ngay 11/07/2019 tai Van phong C1,
hiy bé Phu luc hop dong s6 B-21.07/PLHD/PST ngay 15/07/2019 1a khong c6
cO s0.

* Tai ban tu khai ngay 02/11/2021, Pai dién Van phong C, Thanh pho Ho
Chi Minh — ba Ninh Thi H2 trinh bay:

Van ban chuyén nhuong hop dong mua ban nha ¢ do Van phong C cong
chung ngay 24/11/2017, s6 cong ching 018620, quyén so 11TP/CC-
SCC/HPGD (vé viéc chuyén nhuong Hop dong mua ban cin ho so
133/2016/HDMB/PST ngay 28/3/2016 doi v6i can ho B-14.01 thude Du an To6
hop cao 6¢ Xi Grand C, tai dia chi s6 B L, Phuong A, Quan A, Thanh pho Ho
Chi Mmh) gilra bén chuyen nhuong hop dong la 6ng Nguyén Hiru L va ba Tran
Tuyét N; bén nhan chuyén nhuong hop dong la 6ng Nguyén Vin T va ba
Nguyén Thi Kim V 1a hoan toan hop phap duoc Van phong C thuc hién ding
quy dinh cua Luat cong chirng va cac quy dinh phap luat hién hanh.

Tranh chap giita cac bén phat sinh sau khi Vin phong C ching nhan vin
ban ghuyén nhlg:o’ng hop d("‘)ﬂg mua ban nha & dé1 vdi can hd B-14.01 thudéc Du
an To6 hop cao 6c Xi Grand C.

* Tai ban tu khai ngay 02/11/2021 Dai dién Van phong C1, Thanh pho Ho
Chi Minh — ba Treong Hoang A trinh bay:

Van ban chuyén nhuong hop ddong mua ban cian ho do Van phong C1 cong
ching ngay  11/07/2019, s6 cong chimg 012973, quyén so6 03TP/CC-
SCC/HDGD (vé viéc chuyén nhuong Hop dong s6 B-21.07/ 2017/ HDMB/PST
ngay 14/08/2017 do1 vo1 can hd B-21.07 thudée Du an To hop cao 6¢ X1 Grand
C, tai dia chi s6 B L, Phuong A, Quan A, Thanh pho HO Chi Minh) gitra bén
chuyén nhuong hop déng la ba Huynh Lé Kim HI; bén nhan chuyén nhuong
hop dong 1a 6ng Nguyén Vian T 1a hoan toan hop phap duoc Vian phong Cong
chiing Dang Van K thuc hién dung quy dinh cua Luat cong ching va cac quy
dinh phap luat hién hanh.

* Tai phién toa:

- Luat sut Nguyén Hoang T2 bao vé quyén va loi ich hop phap cua nguyén
don trinh bay:

Gitr nguyén cac ¥ kién nguyén don da trinh bay. Bo sung thém:

Thtr nhat, gitra nguyén don va bi don khong tranh chap dién tich thong thuy
cua 02 cin ho. Nguyén don chi tranh chap dién tich tim twdong va rd rang dién
tich tim tudng ghi trong giay ching nhan nho hon dién tich hai bén da thoa
thuan la gia ban can ho tai hop dong nén nguyén don yéu cau bi don tra tién
chénh lénh dién tich la co can cu.

Thtr hai, d6i véi yéu cau phan td cua bi don, bi don khong chirng minh
dugc giao dich mua ban 02 can h¢ la gia cach vi ong T ba V mua cén hg cua ong
11



L, ba N va ba HI la giao dich dan su theo y chi thoa thuan cua hai bén.

Tur d6, dé nghi chap nhan toan bo yéu cau khai kién cia nguyén don, béac
toan bo yéu cau phan to cua bi don.

- Nguyén don — c6 dai dién theo iy quyén la ba V& Thi Truc T1 trinh bay:

Thong nhat phan trinh bay cua Luat su.

Nguyén don gilt nguyén yéu cau khoi kién. Nguyén don yéu cau bi don
phai thanh toan cac khoan tién sau:

1. Tién chénh léch gitra dién tich gia ban can ho B-14.01 la: 136.298.123
dong va tra 1ai suat cham thanh toan tir ngay 29/11/2017 tinh dén ngay xét X1t so
tham ngay 17/05/2023) 1a 1.996 ngay la: 136.298.123 dong x 10% x 04 nam 361
ngay = 74.534.535 donng.

2. Tién chénh léch gifta dién tich gia ban can ho B-21.07 la: 121.424.584
dong va tra lai suat cham thanh toan tr ngay 07/7/2018 tinh dén ngay xét xur so
tham ngay 17/05/2023) 1a 2.140 ngay la: 121.424.584 dong x 10% x 04 nam 142
ngay = 71.191.400 dong.

3. Tién boi thuong thiét hai do vi pham thoi gian ban giao cian ho B-14.01
12 45.000.000 dong.

4. Tién phat do cham ban giao cin ho B-21.07 1a 21.146.285 dong.

Tong cong so tién nguyén don yéu cau bi don phai tra la: 469.594.927
dong.

Vé yéu cau phan to cua bi don, nguyén don khong chap nhan.

Trudong hop bi don phai chiu an phi thi 6ng T va ba V1 dé nghi duoc mién
nop an phi vi ong T sinh ndm 1953, ba V1 sinh nam 1952 la nguo1 cao tuoi.

- Bi don — ¢6 dai dién theo uy quyén la 6ng Nguyén Khac Trung H trinh
bay:

Gitr nguyén quan diém nhu trén va bo sung:

Nguyén don khai mua lai can ho B-21.07 véi gia ghi trong hop dong
chuyén nhuong 1a 600.000.000 dong, mua lai cin ho B vdi gia ghi trong hop
dong chuyén nhuong 400.000.000 dong, nhu vay khong c6 1y do gi nguyén don
yéu cau tra tién chénh léch dién tich theo gia ghi trong Hop dong mua ban cin
h¢ doi véi can ho B-21.07 1a 3.362.825.000 dong va doi véi can ho B14-01 la
2.992.227.000 dong.

Khong chap nhan toan bd yéu cau khéi kién cia nguyén don. Dé nghi chap
nhan yéu cau phan to cua bi don.

Tai Ban an dan su so tham s6 135/2023/DS-ST ngay 17 thang 5 nam 2023
cua Toa 4n nhan dan Quan 10, Thanh pho H6 Chi Minh di quyét dinh:

1. Khong chap nhan toan bo yéu cau khoi kién cua ong Nguyen Van T va
ba Nguyén Thi Kim V2 vé viéc yéu cau Cong ty c6 phan D phai tra tong so tién
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la 469.594.927 dong (bon tram sau muwoi chin triéu, nam tram chin muwoi bon
nghin, chin tram hai muwoi bay dong).

(Trong do: Tién chénh léch dién tich cin ho B-14.01 va tién cham thanh
toan la 210.832.658 dong; Tién chénh léch dién tich can hd B-21.07 va tién
cham thanh toan la 192.615.984 df‘mg; Tién boi thuong thiét hai do vi pham thoti
gian ban giao can ho B-14.01 1a 45.000.000 dong; Tién phat do chAm ban giao
cin ho B-21.07 1a 21.146.285 dong).

2. Khong chap nhan toan bd yéu cau phan to cua Cong ty co phan P ve yéu
cau tuyén bo cac Hop dong mua béan can hg, Van ban chuyén nhwong hop dong
mua ban can hg, Phu luc hgp dong mua ban can ho la vo hi¢u.

Ngoai ra, ban an so tham con tuyén vé an phi va quyén khang cao cua cac
duong su.

Sau khi xét xr so tham, nguyén don — 6ng Nguyén Vin T va ba Nguyén
Thi Kim V khang cao mot phan ban an so tham.

Tai phién toa phuc tham: Nguyén don giltt nguyén yéu cau khoi kién va yeu
cau khang cao.

Nguoi khang cdo — ong Nguyén Van T va ba Nguyén Thi Kim V do ba V&
Thi ”l:rﬁc T1 dai dién trinh bay: Pé nghi Hoi déng xeét Xxu phuc tham sua ban an
so tham chap nhan toan b yeu cau khot kién cua nguyén don.

Y kién cta Luat su Nguyén Hoang T2 - Nguoi bao vé quyén va loi ich hop
phap cia nguyén don: Ban 4n so tham khong chap nhan yéu cau khoi kién cua
nguyén don la khong ding. Ban an so tham cin cr vao Thong tur s6 03/2014/TT-
BXD ngay 20 thang 02 nam 2014 cua Bo truong Bo X da hét hiéu luc vao thoi
diém ky Hop dong mua ban cin hd B-21.07/2017/HPDMB-PST la khong phu
hop quy dinh phap luat. Pé nghi Hoi dong xét xir phuc tham xem xét bi don la
chu dau tu ban cac cin ho trong du an déu co gia chénh léch theo dién tich mua
ban va dién tich thuc té nén duoc hudng loi rat nhiéu, lam anh hudng dén quyé“:n
loi cua khach hang. Pé nghi Hoi dong xét xir chap nhan khang cdo cia nguyén
don.

Pai dién bi don - 6ng Nguyén Khic Trung H trinh bay: Dé nghi Hoi dong
xet xur phuc tham khong chap nhan khang c4o cua nguyén don, giit nguyén ban
an so tham.

Dai dién Vién kiém sat nhan dan Thanh pho H6 Chi Minh phat biéu ¥ kién:

- Vé t6 tung: Trong sudt qua trinh giai quyét vu an va tai phién toa, Hoi
dong xét xu phuc tham da thuc hién thu tuc, trinh ty theo dung quy dinh cua
phap luat. Cac duong su duoc dam bao thuc hién nghia vu va quyén lo1 hop
phap theo quy dinh phap luat.

- Vé ndi dung: Nguyén don khang cao khong cung cap thém chiing ctr méi
va khang céo khong co co so nén dé nghi Hoi dong xét xir khong chap nhan
khang céo cia nguyén don, giit nguyén Ban an dan su so tham so 135/2023/DS-
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ST ngay 17 thang 5 nam 2023 cta Toa 4n nhan dan Quan 10, Thanh pho Ho Chi
Minbh.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu c6 trong ho so vu an dugc tham tra tai phién
toa va can cur vao ket qua tranh luan tai phién toa, Hoi dong xét xir nhan dinh:

[1] Vé t6 tung: Nguoi c6 quyén loi, nghia vu lién quan — 6ng Nguyén Hiru
L, ba Tran Tuyét N va ba Huynh Lé Kim H1 vang mat mic du di duoc tong dat
hop 1é quyét dinh dua vu an ra xét xir va quyét dinh hoan phién toa; Van phong
C va Van phong Cong chimg Ding Vin K ¢6 don xin xét xtr ving mat; do do,
Ho1 déng x¢&t xu phuc tham cdn ¢t khoan 3 Piéu 296 Bo luat TH tung dan su
quyét dinh xét xtr ving mit cac duong su néu trén.

[2] Vé nodi dung: Xét yéu cau khang cao dé nghi stra mot phan ban an so
tham chap nhan toan bo yéu cau khoi kién cua nguyén don, xét thay:

[2.1] D6i véi cac yéu cau cua nguyén don vé viéc nguyén don yéu cau bi
don phai thanh toan tién chénh léch dién tich cin ho B-14.01 va tién cham thanh
toan la 210.832.658 dong; tién chénh léch dién tich can ho B-21.07 va tién cham
thanh toan 1a 192.615.984 dong, Hoi dong xét xir phuc tham xét thay:

Theo cac chung ctr, tai liéu thé hién trong ho so cho thay, nguyén don la
nguoi nhan chuyén nhuong lai hai can hd B-14.01 va B-21.07 thudc du an Té
hop cao 6c X1, dia chi: 2 duong L, Phuong A, Quan A, Thanh pho Ho Chi
Minh, cu thé:

Cong ty D va ong Nguyén Hiru L, ba Tran Tuyét N ¢6 ky Hop dong mua
ban can ho so 133/2016/HPDMB/PST ngay 28/3/2016 (Hop dong 133) vé viéc
mua ban can hé B-14.01 thudc du an To hop cao 6¢ Xi Grand C. Téng gia tri
thanh toan 1a 2.992.227.000 dong. Tai khoan 2.1 Diéu 2 Hop dong 133 ghi nhan:
Dién tich gia ban can ho la 89,79 m?2, dién tich du kién ghi trong Giay ching
nhan quyén so hiru can ho 1a 81,67 m2.

Ngay 24/11/2017, ong Nguyen Hiru L, ba Tran Tuyét N chuyen nhuong
Hop dong mua ban can ho so 133/2016/HPDMB/PST cho 6ng Nguyén Vin T.
Van ban chuyén nhuong dugc cong chu’ng tai Van phong C. Ngay 28/11/2017,
bén ban la ong Nguyén Hitu L, ba Tran Tuyét N; bén mua la ong Nguyén Vin T
cung chu dau tu la Cong ty D ky Phu luc hop dong s6: 03/2016/PLHD/PST, theo
d6 bén mua c6 trach nhiém thuc hién cac diéu khoan theo Hop dong 133, bén
ban khong con bat ky trach nhiém nao d6i véi Hop dong 133.

Tuong tw, Cong ty D va ba Huynh Lé Kim H1 ¢6 ky Hop dong mua ban
can ho s6 B-21.07/2017/HPMB/PST ngay 14/08/2017 (Hop dong B-21.07) vé
viéc mua ban cin ho B-21.07 thudc du an To hop cao d¢ Xi Grand C. Téng gia
tri thanh toan 1a 2.992.227.000 dong. Tai khoan 2.1 Diéu 2 Hop dong B-21.07
ghi nhan: Dién tich gia ban can ho la 69,9 m2, Dién tich du kién ghi trong Giay
ching nhan quyén sé hiru can ho 1a 63,73 m2.
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Ngay 11/07/2019, ba Huynh Lé Kim HI chuyén nhwong Hop dong mua
ban cian ho s6 B-21.07/2017/HPMB/PST cho 6ng Nguyén Van T. Vin ban
chuyén nhuong dugc cong chiing tai Van phong C1. Ngay 15/07/2019, bén ban
la ba Huynh Lé Kim HI; bén mua la 6ng Nguyén Van T cung chu dau tu la
Cong ty D ky Phu luc ho’p dong so: B-21.07/2017/HPMB/PST, theo d6 bén mua
c6 trach nhiém thuc hién cac diéu khoan Hop df’ing s6 B-21.07. bén ban khong
con bat ky trach nhiém nao doéi véi Hop dong so B-21.07.

Theo Cong van s6 1314/VPDK-DK ngay 27/02/2023 ctua S¢ Tai nguyén va
Moi truong Thanh phé H thi Ban vé& so dd can ho s6 c¢in ho B-21.07 thudc du an
T6 hop cao 6c Xi Grand C do Cong ty C6 phan TS5 lap ngay 02/05/2019 ghi
nhan dién tich theo tim twdng can ho la 67,5 m?, dién tich thong thuy 1a 65,2 m?
va Ban vé& so do can hd sb can hd B-14.01 thuoc du an T6 hop cao 6¢ Xi Grand
C do Cong ty Co phan T5 lap ngay 02/05/2019 ghi nhan dién tich theo tim twong
can ho la 85,7m?, dién tich thong thuy la 83,3m?. Cac Ban vé nay da dugc Van
phong Ping ky Dat dai Thanh pho H x4c nhan 1a tai liéu lam can ¢t dé ghi dién
tich vao Giay chimg nhan quyén s¢ hitu cac can ho cua o6ng T nhan chuyén
nhuong.

Riéng dbi v6i hai can ho ong T nhan chuyén nhuong lai, theo thoa thuan
cia cac bén tai cac hop dong mua ban can ho cling nhu cac Vian ban chuyén
nhuong déu xic dinh rat o cac dién tich du kién ghi trong gidy chimg nhan.
Pong thoi trén cac bién ban ban giao cin ho ky giita Cong ty va ong T déu co
ghi nhan dién tich thuc té sur dung. Nhu vay hoan toan co thé xac dinh vao thoi
diem ky van ban chuyén nhuong va nhan ban giao cian ho 6ng T déu da biét dién
tich thue té can ho tuy nhién ong T khong c6 ¥ kién va khiéu nai vé chénh léch
dién tich. Hon nira, dién tich thuc té cac can hd déu 16n hon dién tich du kién
lam co so cap gidy chimg nhan ma cac bén da thoa thuan.

Theo quy dinh cua Luat Nha o, giai thich tir ngir: 15. Phan s& hiru riéng
trong nha chung cu la phan dién tich bén trong can ho hodc bén trong phan dién
tich khac trong nha chung cu dugc cong nhan la s¢ hiru riéng cua chu s¢ hitu
nha chung cu va cac thiét bi st dung riéng trong can ho hoac trong phan dién
tich khac ctuia chu s¢ hiru nha chung cu theo quy dinh cua Luat nay.

Diéu 100 Luat nha ¢ 2014 quy dinh:

1. Phan so hiru riéng trong nha chung cur bao gom:

a) Phan dién tich bén trong cin ho bao gom ca dién tich ban cong, 16 gia
gan lién voi can ho do;

Thong tu Sf’S 03/2014/TT-BXD ngay 20 thang 02 ndm 2014 cua Bo truong
Bo X stra doi, bo sung Diéu 21 cua Thong tur s0 16/2010/TT-BXD ngay 01 thang
9 ndm 2010 cta Bo truéng Bo X quy dinh cu thé va hudng dan mot so ndi dung
cua Nghi dinh s6 71/2010/ND-CP ngay 23 thang 6 nam 2010 cua Chinh phu quy
dinh chi tiét va hudéng dan thi hanh Luat Nha ¢ hét hiéu luc tff ngay B6 X ban
hanh Thong tu s6 19/2016/TT-BXD ngay 30/6/2016 Huéng dan thuc hién mot
s6 ndi dung cua Luat Nha ¢ va Nghi dinh s6 99/2015/ND-CP ngay 20/10/2015
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cua Chinh phu quy dinh chi tiét va hudéng dan thi hanh mot s6 DPiéu cua Luat
Nha 6. Tuy nhién, tai Thong tw 19/2016/TT-BXD noi trén khong quy dinh cu thé
vé cach tinh dién tich can ho chung cu va ciing chua c¢6 van ban quy pham phap
luat quy dinh nhu Thong tu 03 néi trén. P6i véi hai hop dong mua ban cin ho
néu trén trong cung maot du an, ndi dung va hinh thirc twrong tw nhau nén can ap
dung tinh than cua thong tw 03 dé giai quyét la phu hop.

Do vay, cap so tham khong chap nhan yéu cau ctiia nguyén don vé viéc yéu
cau bi don thanh toan lai so tién chénh léch gitta dién tich gia ban can ho theo
hop déng va dién tich gia ban can ho thuc té d6i v6i hai ¢dn ho noi trén 1a co co
s nén khong chap nhan yéu cau khang céo nay cua nguyén don.

[2.2] Xét d6i véi cac yéu cau khang cdo cua nguyén don vé yéu cau bi don
boi thuong thiét hai do vi pham thoi gian ban giao cin ho B-14.01 theo hop
dong thi cong can ho 1a 45.000.000 dong va yéu cau phat vi pham do chim ban
giao cin ho B-21.07 1a 21.146.285 dong. Hoi dong xét xir xét thay:

Sau khi chuyén nhuong cian ho B -14.01, gitta nguyén don va Cong ty D co
ky Hop dong thi cong s6 B-14.01/2018/HDTC/PST ngay 01/03/2018 dé hoan
thien can ho B-14.01 va sau d6 la Phu luc Hop déng thi cong sO B-
14.01/HPTC/PST ngay 02/08/2018.

Xét Cap so tham nhan dinh Hop dong thi cong s6 B-
14.01/2018/HDTC/PST ngay 01/03/2018 khong c6 can cir vao Hop dong 133
nén la mot hop dong doc lap khong phu thudc vao cac diéu khoan cua Hop dong
133, vi vay noi dung Diéu 4 cia Hop dong thi cong khong thé dan chiéu theo
quy dinh tai Hop dong 133 la phu hop véi chung ctr khach quan 1a cac hop dong
cac bén da ky két.

Ngay 07/05/2019 hai bén ky bién ban thanh 1y Hop dong thi cong, theo d6
cung thoa thuan thanh 1y hop dong thi cong, Cong ty D thanh toan lai cho ong T
nhitng hang muc chua lam s6 tién la 8.211.901 dong, ngay 08/05/2019, ong T da
nhan lai s6 tién nay va hoan toan khong khiéu nai. Qua trinh thi cong cling nhu
ndi dung thanh Iy Hop dong thi cong khong co dé cap dén viée Cong ty D vi
pham thoi gian ban giao can hd B-14.01 va phai boi thuong thiét hai do vi pham
thoi gian ban giao cin ho. Do d6, nguyén don yéu cau bi don phai boi thuong
thiét hai do vi pham thoi gian ban giao can ho B-14.01, sd tién 1a 45.000.000
dong khong duoc cap so tham chap nhan phu hop véi cac ching ctr khach quan
trong ho so va quy dinh ctua phap luat.

Xét viée nguyén don yéu cau bi don phai tra tién phat do cham ban giao
can ho B-21.07 theo Hop dong mua ban cin ho, s6 tién la 21.146.285 dong.

Nhu da phan tich & trén, nguyén don la nguoi nhan chuyén nhuong lai can
ho B-21.07. Ngay 04/07/2018 Cong ty D thong bao ban giao can hd cho ba
Huynh Lé Kim H1 — la nguoi mua dau tién can ho B-21.07. Ngay 14/07/2018 ba
H1 dong tién Dot 7 va nhan ban giao cin ho B-21.07 cung ngay la phu hop véi
Diéu 8.1 Hop dong B-21.07 quy dinh diéu kién giao nhan cin ho: “a. Bén ban da
hoan tat viéc dau tu xay dung can ho theo dung thiét ké da duoc phé duyét dé
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dua vao khai thac str dung. b. Bén mua da hoan tat thanh toan cho Bén ban theo
thoa thuan tai khoan 3.3 Piéu 3 Hop dong nay”.

Ngay 15/07/2019, ba Huynh Lé Kim HI cung nguyén don va b1 don ky
Phu luc hop dong s6: B-21.07/2017/HPMB/PST, theo d¢6 bén mua co trach
nhiém thuc hién cac diéu khoan Hop dé“mg sO B-21.07, bén ban khong con bat
ky trach nhiém nao doi véi Hop dong so B-21.07. Nhu vay ké tir ngay
15/07/2019 6ng T va chu dau tu co trach nhiém thuc hién tiép cac diéu khoan
cua Hop dfing sd B-21.07 ma ba H1 va chua dau tu chua thuc hién. Khi nhan cin
ho ba H1 khong c6 ¥ kién gi vé thoi gian ban giao cin ho. Do d6 6ng T, ba V
yéu cau Cong ty D phai tra tién phat do chdm ban giao can ho B-21.07 theo Hop
dong mua ban cian ho, so tién la 21.146.285 dong 1a khong c6 co s& nén cap so
tham khong chap nhan yéu cau ciia nguyén don la phu hop, can giit nguyén phan
quyét dinh nay cia ban an so tham .

Cac phan quyét dinh khac cua ban an so tham khong c6 khang cao, khang
nghi van gitr nguyén.

Tur nhimg lap luan trén, xét khong chap nhan céo cia nguyén don, chap
nhan dé nghi cua dai dién Vién Kiém sat nhan dan Thanh phé H6 Chi Minh gitr
nguyén Ban an dan su so tham s6 135/2023/DS-ST ngay 17 thang 5 nam 2023
cua Toa an nhan dan Quan 10, Thanh phd H6 Chi Minh theo huéng khong chap
nhan toan bo yéu cau khai kién cua nguyén don.

Vé 4an phi dan su so tham, cap so tham da quyét dinh phu hop quy dinh
phap luat nén gitt nguyén. Ong Nguyen Van T va ba Nguyen Thi Kim V la
ngudi cao tudi nén duoc mién nop tién an phi dan su so tham va phic tham.

Vi cac € trén,
- Can ctr khoan 1 Diéu 308 B9 luat T6 tung dan su 2015;

- Can ctr Nghi quyét s6 326/2016/UBTVQHI14 ngay 30-12-2016 cua Uy
ban Thuong vu Quéc hoi vé muc thu, mién, giam, thu, nop, quan ly va st dung
an phi va I¢ phi toa an;

- Can ctr Luat Thi hanh an dan su nam 2008 va Luat Stra doi, bo sung mot
so diéu cua luat thi hanh an dan su nam 2014,

QUYET PINH:

1. Khong chap nhan yéu cau khang cdo ciia nguyén don — 6ng Nguyen Vian
T va ba Nguyén Thi Kim V, giit nguyén Ban an dan su so tham so
135/2023/DS-ST ngay 17 thang 5 nam 2023 cua Toa an nhan dan Quan 10,
Thanh pho Ho Chi Minh:

1.1. Khong chap nhan toan bo yéu cau khoi kién cua ong Nguyen VanT va
ba Nguyén Thi Kim V2 vé viéc yéu cau Cong ty c6 phan D phai tra tong so tién
la 469.594.927 dong (bén tram sau muoi chin triéu, nAm tram chin muoi bén
nghin, chin tram hai muoi bay dong).
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(Trong do: Tién chénh léch dién tich cin ho B-14.01 va tién cham thanh
toan la 210.832.658 dong; tién chénh léch dién tich cin ho B-21.07 va tién cham
thanh toan la 192.615.984 dong; tién boi thuong thiét hai do vi pham thoi gian
ban giao cin hd B-14.01 1a 45.000.000 dong; tién phat do cham ban giao cin ho
B-21.07 1a 21.146.285 dong).

1.2. Khong chap nhan toan bo yéu cau phan té ctia Cong ty co phan D vé
yeéu cau tuyén bo cac Hop dong mua ban can hg, Van ban chuyén nhuong hop
dong mua ban can ho, Phu luc hop dong mua ban can ho 1a vo hiéu.

2. Vé 4an phi

2.1. An phi dan su so tham: Cong ty ¢ phan D chiu an phi dan su so tham
s tien 1a 600.000 dong (sau tram nghin dong) duoc tru vao tlen tam trng an phi
da nop 1a 300.000 dong (ba tram nghin dong) theo bién lai so: AA/2021/007099
ngay 01/04/2022 cua Chi cuc Thi hanh 4n dan sy Quéan 3, Thanh pho Ho Chi
Minh. Cong ty c6 phan D phai nop thém sb tién an phi 1a 300.000 dong (ba tram
nghin dong).

3.2. An phi dan su phuc tham Ong Nguyen Van T va ba Nguyen Thi Kim
V 1a nguoi cao tudi nén duoc mién nop tién an phi dan su so tham va phiic tham.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 Luat
thi hanh an dan su, nguoi phai thi hanh an dan su c6 quyén thoa thuan thi hanh
an, quyén yéu cau thi hanh an, tu nguyén thi hanh 4an hodc bi cudng ché thi hanh
an theo quy dinh tai cac Piéu 6,7 va 9 Luat thi hanh an dan su; thoi hiéu thi hanh
an duoc thuc hién theo quy dinh tai Piéu 30 Luat thi hanh an dan su.

Noi nhan: TM. HOI PONG XET XU PHU(; THAM
- TAND Téi cao; THAM PHAN — CHU TOA PHIEN TOA
- TAND Célp cao;
- VKSND TP . HCM;
- Cuc THA DS TP . HCM;
- Chi cuc THA DS Quan 10:
- TAND Quan 10;
- Cac duong su:
- Luu hé so (T/20).
Vi Thi Thu Hwong
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