TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Doc 1ap - Ty do — H phiic

Ban 4n s6: 1096/2023/KDTM-PT
Ngay: 28/11/2023

V/v tranh chap hop ddng mua ban
hang hoa

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xir phiic tham gom cé:

Tham phdn — Chii toa phién toa: Ba Luu Thi Poan Trang

Cdc Thdm phén: Ba Truong Thi Thao

Ba Mai Thi Thanh Tu
= Thu ky phién toa: Ba Trinh Kim Hoang — Thu ky Toa an nhén dan Thanh phé
Ho6 Chi Minh.

- Dai di¢gn Vién kiém sit nhan dan Thanh pho Ho Chi Minh tham gia phién
toa: Ong Nguyén Van Lan — Kiém sat vién.

Ngay 28/11/2023, tai try s6 Toa 4n nhan dan Thanh pho HO Chi Minh xét xir
phuc thdm cong khai vu an thy 1y s6 122/2023/TLPT-KDTM ngay 11 thang 10 ndm
2023 vé viéc “Tranh chap hop dong mua ban hang hod”.

Do bén &n so tham s6 69/2023/KDTM-ST ngay 12 thang 7 ndm 2023 ctia Toa én
nhé}n d‘én Quan Binh Tan, Thanh pho H6 Chi Minh bi Vién Ki€m sat nhan dan Thanh
pho H6 Chi Minh khang nghi.

Theo Quyét dinh dua vu 4n ra xét xur phiic thim sb 5124/2023/QDPT-KDTM
ngay 01 thang 11 nam 2023, gitra:

Nguyén don: Cong ty TNHH May mac HN

Dia chi: 86‘69 Duong A (Khu dan cu City Land — Center Hills), Phuong B, quan
G, Thanh pho H6 Chi Minh.

Nguoi dai dién theo phdp ludt: Ba Nguyén Thi Bich H, sinh nim 1979

Tra tai: s6 179/7/29, Lé Pinh T, Phuong TQ, Quén TP, Thanh phd HO6 Chi Minh



Bi don: Cong ty TNHH Dich vu Thuong mai BQ
Dia chi: Sb 465 Quéc 160 1A, phuong Binh Hung H, quan BT, Thanh phé H6 Chi
Minh.
Ngueoi dai dién theo 1y quyén: Ong Bui Van Tr, sinh nim 1982
Dia chi: 15 Phan Van N, Phuong Phu TH, Quan TP, TPHCM
(Gidy ty quyén ngay 08/4/2022)
(Nguyén don, bi don co mat tai phién toa).

NOI DUNG VU AN:

[1] Tom tat noi dung vu an va quyét dinh ciia ban 4n so tham nhu sau:

Trong don khoi kién va cac ban tu khai, Cong ty TNHH May méac HN (goi tat 1a
Cong ty HN) c¢6 ba V6 Thi Hong Ngoc dai dién uy quyén, trinh bay:

Ngay 01/04/2021, Cong ty HN va Cong ty TNHH Dich Vu Thuong mai BQ (goi
tat la Cong ty BQ) ky Hop dong thuong mai s6 01.04/2021/HDTM.HNG-BQ v¢ viéc
mua ban gang tay cao suy té voi sd lwong 12.800 thung, don gia 79 USD/thung. Tong
gia tri hop dong: 1.011.200 USD. Céng ty HN da thuc hién dat coc 30% tong gia tri
hop ddng 1 303.360 USD (tuong g 7.025.817.600 dong, ty gia 23.160 dong/1USD)
vao ngay 07/04/2021 theo dung thoa thuan hop dong.

Tuy nhién, dén ngay 03/11/2021, Cong ty BQ van khong thyc hién giao bat ky
dot hang nao, mac du Cong ty HN da nhleu lan lién hé yéu cau giao hang. Theo cong
van ngay 11/11/2021 va ngay 02/12/2021, Céng ty BQ thtra nhan vi pham thoi gian
giao hang theo thoa thudn tai hop dong va dé nghi dugc giao thay thé 16 hang khac
cho Cong ty HN. Cong ty BQ lién tuc yéu cau Cong ty HN dat coc 30% gia tri hop
ddng, mot s tién rat 16n roi tim cach kéo dai viéc giao hang, co y chiém doat tlen cua
Cong ty HN cho dén khi Cong ty HN doi lai tién coc thi Cong ty BQ lai dé xuit Cong
ty HN chép nhéan chuyén qua 16 hang khac dé thay thé gan nhu ép budc Cong ty HN
vao tinh thé phai chip nhan y€u cau nay dé duoc tiép tuc thyc hién hop ddng, trong
khi thong tin v€ 16 hang va chét luong, ching loai, nguon gbc, xuat xr ... hoan toan
khong cé thién chi cung cap trudc khi Cong ty HN quyét dinh doi hang hay khong.
Nhan thdy Cong ty BQ c6 nhiéu khuat tt trong hop tac lam an, khong minh bach va
trung thuc véi Cong ty HN ngay khi ky két hop dong.

Nay, Cong ty HN yéu cau hay bd Hop dong thwong mai sb
01.04/2021/HDTM.HNG-BQ ngay 01/04/2021 dugc ky két giita Cong ty HN voi
Cong ty BQ, budc Cong ty BQ phai tra lai tién dit coc mua hang héa 303.360USD
quy dbi theo ty gia 23.160 dong/1USD tuong dwong 7.025.817.600 dong va 14i cham
tra tir ngay 15/11/2021 dén 12/7/2023, theo muc 13i suat 11.83%/nam, véi sé tién
1.378.330.752 ddng. Dong thoi, budc Cong ty BQ phai tra s tién phat coc 1a 303.360
USD quy d6i theo ty gia 23.160 dong/1USD twong duong 7.025.817.600 dong va lai



cham tré tir ngay 15/11/2021 dén 12/7/2023, theo mirc 13i suat 11.83%/nam, véi s6
tién 1.378.330.752 dong. Tong cong cac khoan la 16.808.296.704 dong (Muoi sau ty
tdm trdm lé tam tri€u hai trdm chin muoi squ ngan bay tram lé bon dong).

Cong ty TNHH Dich vy Thuong mai BQ (goi tat 1a Cong ty BQ), c¢6 ong Bui
Van Tr dai dién uy quyén trinh bay: Ngay 01/4/2021, Cong ty HN va Cong ty BQ ky
Hop dong thuong mai s6 01.04/2021/HDTM.HNG-BQ v¢€ viéc mua ban gang tay cao
su'y té voi sd luong 12.800 thung, don gia 79 USD/thung. Tong gia tri hop dong
1.011.200 USD. Céng ty BQ d4 nhan dit coc 30% tong gia tri hop dong véi sb tién 1a
303.360 USD (twong tng 7.025.817.600 dong, ty gia 23.160 dong/ 1USD) vao ngay
07/04/2021 theo dung thoéa thuan hop dong. Ngay sau khi ky hop dong va nhén tién
dat coc cua Cong ty HN thi Cong ty BQ da lap tirc tién hanh cac viéc nhu: In 4n bao
bi, dat coc va ky hop dong v6i nha cung cap ging tay la Cong ty Trang thiét bi vat tu
y té 736 (theo hop dong 50 02.04/2021/HDTM BQ-VTYT 736) nham dam béo tién do
giao hang, khong chiém dung vén nhu trinh bay cua Cong ty HN. Ngay 08/6/2021,
Cong ty BQ c6 gui cong van cho Cong ty HN vé viéc doi lich dong hang tir ngay 13
va 16/6/2021 sang 19/6/2021, 1y do vi dia diém dong hang tai Ca Chi bi phong toa,
day la truong hop bat kha khang. Ngay 25/6/2021, Cong ty HN giri thong bao yéu
cau huy hop ddéng mua ban ging tay, ly do khong thu’c hién ding cam két lich xuat
hang va chat lugng khong ding nhu mau xac nhan, ddng thoi yéu cau hoan tra tién
coc 303.360USD va 80.896USD tién phat (8% theo ky két). Ngay 12/7/2021, Cong ty
BQ c6 gui cong van cho Cong ty HN thong bao 1a bi nha san xuét ging tay lira dao
chiém doat tai san, trong thoi diém nay Cong ty BQ vaCcong ty HN da thu’ong luong
1a thay thé bing ging tay khac cung chat luong va théng nhat dugc 1a chon mau moi
thay thé. Ngay 12/10/2021, Cong ty BQ c6 gui Cong vin cho Cong ty HN vé viéc
thong bao ké hoach giao hang ging tay, theo d6 sau khi gidn cach xa hoi theo Chi thi
16 ctia Chinh phu thi Cong ty BQ giri ké hoach cu thé va phuong 4n giam gia san
pham ciling nhu xac nhan d c6 hang cho Cong ty HN va thoi gian giao hang du kién
1a ngay 05/11 dén 10/11/2021, s6 luong 40 container 40°. Ngay 11/11/2021, Cong ty
BQ da guri cong van s6 09/11 cho Cong ty HN theo d6 thi Cong ty BQ da trinh bay su
dung tién dé thuc hién viéc mua gang tay dé hoan thanh theo hop ddng va bi lira dao.
Tuy nhién, dé hoan thanh hop ddong di ky, Cong ty BQ c6 ké hoach giao hang cua
minh cho Céng ty HN rd rang nhu di mua 16 hang khac dé giao cho Cong ty HN,
cling nhu giam gia tién san pham dé bu dép cho viéc cham tré giao hang, in bao bi cho
ging tay. Do d6, Cong ty HN cho rang Cong ty BQ don phwong cham dut hop dong
da ky 1a khong co can cu.

Nay, Cong ty HN yéu cau budc Cong ty BQ phai thanh toan tién coc cling nhu
phat coc la khong c6 co so vi Cong ty BQ khong don phuong chém dut Hop dong
thuong mai s6 01.04/2021/HDTM.HNG-BQ. Cong ty BQ dé nghi tiép tuc thuc hién
hop dong da ky vi hang hoa va bao bi di chuan bj rat day du.

Tai phién toa so tham:



Cong ty HN c6 ba V& Thi Hong Ngoc dai dién ty quyén, van giit yéu cau hiy bo
Hop dong thuong mai sé 01.04/2021/HDTM.HNG-BQ ngay 01/04/2021 duoc ky két
giita Cong ty HN vé&i Cong ty BQ, budc Cong ty BQ phai tra lai tién dit coc mua hang
hoa 303.360 USD quy ddi theo ty gia 23.160 dong/1USD tuong duong 7.025.817.600
déng va 1ai cham tra tir ngay 15/11/2021 dén 12/7/2023, theo mubc 13 suét
11.83%/nam, véi sb tién 1.378.330.752 dong. Pong thoi, budc Cong ty BQ phai tra sd
tién phat coc 1a 303.360 USD quy ddi theo ty gia 23.160 déng/1USD tuwong duong
7.025.817.600 dong va 1ai cham tra tir ngdy 15/11/2021 dén 12/7/2023, theo muirc 1ai
sudt 11.83%/nam, voi sd tién 1.378.330.752 ddéng. Tong cong cac khoan la
16.808.296.704 dong (Mudi sau ty tam tram 1é tAm triéu hai trim chin muoi sau ngan
bay tram 1¢é bbn dong).

Cong ty BQ, c6 ong Bui Van Tr dai dién iy quyén, trinh bay: Qua yéu ciu cia
Cong ty HN budc Cong ty BQ phai thanh toan tién coc ciing nhu phat coc 1a khong co
co s& vi Cong ty BQ khong don phuwong cham duat Hop dong thuong mai sd
01.04/2021/HDTM.HNG-BQ. Céng ty BQ dé nghi tiép tuc thuc hién hop dong da ky.

Nguoi bao vé quyén va loi ich ctia nguyén don Cong ty HN, phat biéu: Giira
cong ty HN voi Cong ty BQ d3 ky hop dong thuong mai s6 01.04/2021/HDTM.HNG-
BQ, Cong ty HN da thuc hién dit coc 30% tong gia trj hop dong 1a 303.360 USD
(twong g 7.025.817.600 dong theo ty gid 23.160 dong/1USD) vao ngay 07/04/2021
theo dtng thoa thuén hop ddng nhung phia Cong ty BQ van khéng thuc hién giao bat
ky dot hang cho Cong ty HN, nhu vy cho thiy Cong ty BQ di vi pham nghiém trong
thoi han giao hang va phia bi don ciing da thira nhan viéc vi pham trén, dong thoi co
dé nghi dugc giao thay thé 16 hang khéc, tuy nhién khong cung cip dugc bat ky thong
tin gi vé 16 hang thay thé nhu ngudn gde, xuat xtr, kiém dinh chat lugng ... nén cong ty
HN khong chap nhan dé nghi giao hang thay thé ciia Cong ty BQ. Do do, dé nghi Hoi
dong xét xir chap nhén toan bo yéu cau khoi kién cua Cong ty HN vé viéc huy bo Hop
ddng thuong mai s6 01.04/2021/HDTM.HNG-BQ ngay 01/04/2021 duogc ky két giira
Cong ty HN véi Cong ty BQ, budc Cong ty BQ phai tra lai tién dat coc mua hang hoa
303.360 USD quy dbi theo ty gia 23.160 dong/1USD twong duong 7.025.817.600
déng va 13 cham tra tr ngay 15/11/2021 dén 12/7/2023, theo mubc 13 suét
11.83%/nam, vé6i sb tién 1.378.330.752 dong; dong thoi, budc Cong ty BQ phai tra sd
tién phat coc 1a 303.360 USD quy ddi theo ty gid 23.160 dong/1USD tuong duong
7.025.817.600 dong va 1ai cham tra tir ngdy 15/11/2021 dén 12/7/2023, theo mirc 1ai
sudt 11.83%/nam, voi so tién 1.378.330.752 ddéng. Tong cong cac khoan la
16.808.296.704 dong (Mudi sau ty tam tram 1é tAm triéu hai trim chin muoi sau ngan
bay tram 1¢é bén dong).

[2] Ban 4n kinh doanh thwong mai so thim sé 69/2023/KDTM-ST ngay
12/7/2023 cua Toa an nhan dan Quan Binh Tan da tuyén:

1. Chap nhan mot phan yéu ciu khoi kién ciia Cong ty TNHH May mic HN.



Huy bé Hop ddng thuong mai sé 01.04/2021/HPTM.HNG-BQ ngay 01/04/2021
duoc ky két gitta Cong ty TNHH May mic HN véi Cong ty TNHH Dich vu Thuong
mai BQ. Bugc Cong ty TNHH Dich vy Thuong mai BQ phai tra cho cong ty TNHH
May mac HN so t1en dat coc mua hang hoa 7.025.817.600 dong va lai cham tra
1.378.330.752 ddng, téng cong 1a 8.404.148.352 dong (Tam ty bén trdm 1¢ bdn tridu
mot tram bén muoi tAm ngan ba trim nam muoi hai dong).

Ké tir ngay Cong ty TNHH May mic HN c6 don yéu cau thi hanh an néu Cong
ty TNHH Dich vu Thuong mai BQ cham thanh toan khoan tién trén thi phai tra l1ai ddi
v6i s tién cham tra tinh theo 13i suit no qué han trung binh trén thi truong tai thoi
diém thanh toan twong tmg véi thoi gian cham tra.

Thi hanh tai Co quan thi hanh 4n déan sy c6 thim quyén.
2. An phi KDTMST:

2.1. Cong ty TNHH Dich vu Thuong mai BQ phai chiu sO tién an phi 1a
116.404.148 d6ng (Mot trim mudi sau triéu bdn tram 1& bdn ngan mot tram bon muoi
tam dong).

2.2. Cong ty TNHH May mac HN phai chiu sO tién an phi 1a 116.404.148 dong
nhung dugc trir vao s6 tién tam Gng an phi dd ndp 61.080.000 ddng theo bién lai thu
s0 0033481 ngay 03/3/2021 cua Chi cuc Thi hanh an dan sy quén Binh Tan. Cong ty
TNHH May mic HN con phai ndp so tién an phi 1 55.324.148 dong (Nam muoi lam
triéu ba traim hai muoi bén ngan mot trim bon muoi tam dong).

Ngoai ra, ban an con quyét dinh vé nghia vu an thi hanh an va quyén khang céo
cua cac duong su.

[3] Ngay 09/8/2023, Vién Kiém sat nhan dan Thanh phé H6 Chi Minh khang
nghi mot phan ban an so tham theo Quyét dinh khang nghi phtc tham sé 6079/QD-
VKS-KDTM dbi véi ban an kinh doanh thwong mai so tham s6 69/2023/KDTM-ST
ngay 12/7/2023 cua Toa an nhan dan Quan Binh Tan. Noi dung khang nghi nhu sau:

Déi voi yéu cau budc Cong ty BQ phai chiu tién phat coc 1a 303.360 USD quy
d6i theo ty gia 23.160 dong/1USD, tuong dwong 7.025.817.600 dong va 1ai cham tra
tir ngay 15/11/2021 dén 12/7/2023, theo mirc 13i suat 11.83%/nam, véi sb tién
1.378.330.752 dong.

Tai Muc [2.2] phan nhan dinh ciia ban 4n ghi nhan néi dung:

“Nhw vdy, c6 co so vieng chdc xdc dinh, Céng ty BQ van mong muon digc tlep
tuc thiee hién hop dong va giao hang thay thé ciing ching loai theo huéng giam gid daé
khdc phuc cho viéc chdm giao hang nhung khong dwoc phia Cong ty HN dongy vi lo
ngai hang hoa khong bao dam chat lwong. Do do, Cong ty HN cung voi y kién phat
biéu ciia Ludt sw bdo vé quyen va loi ich hop phdp cho rang phia Cong ty BQ da don
phuwong chdm ditt hop dong va yéu cau budc Cong ty BQ phdi trd tién phat coc la



303.360USD twong dwong SO tién 7.025.817.600 dong va lai cham tra tw ngay
15/11/2021 deén 12/7/2023, theo murc ldi sudt 11.83%/nam, voi so tién 1.378.330.752

dong, la khong co can cu chap nhdn”.

Tuy nhién, tai phan Quyét dinh cua ban an kinh doanh thuong mai so tham s
69/2023/KDTM-ST ngay 12/7/2023 tuyén xtr: Chap nhan mdt phan yéu cau khéi kién
cua Cong ty TNHH May mac HN.

Huy bo Hop dong thuong mai sé 01.04/2021/HDTM.HNG-BQ ngay 01/4/2021
duoc ky két gitta Cong ty TNHH May mic HN véi Cong ty TNHH Dich vu Thuong
mai BQ. Buoc Cong ty TNHH Dich vy Thuong mai BQ phai tra cho Cong ty TNHH
May mac HN so tlen dit coc mua hang hoéa 7.025.817.600 dong va 1ai cham tra
1.378.330.752 dong, tong cong 1a 8.404.148.352 dong Nhung khoéng tuyén an d6i voi
phan yéu cau cia nguyén don khong dugc Toa an chap nhan 13 vi pham diém ¢ khoan
2 Dleu 266 B luat T6 tung dan sy nam 2015. Cy the quy dinh nhu sau “Trong phan
quyet dinh phai ghi ré cdac can cir phdp ludt, quyét dinh ciia Hoi dong xét xu vé ting
van dé phai giai quyet trong vu an, vé dp dung bién phdp khan cap tam thoi, an phi,
chi phi t6 tung va quyén khang cao doi véi ban an; Tr hop c6 quyét dinh phdi thi hanh
ngay thi phai ghi ré quyét dinh dé”.

Vi cac 1€ trén;
1. Khiang nghi mot phan Ban 4n kinh doanh thwong mai so tham s6

69/2023/KDTM-ST ngay 12/7/2023 cua Toa an nhan dan quan Binh Tan theo thu tuc
phuc tham.

2. Bé nghi Toa 4n nhan dan Thanh phd HO Chi Minh xet xir phuc tham vu 4an
theo hudng sira Ban an kinh doanh thuong mai so' thdm s6 69/2023/KDTM-ST ngay
12/7/2023 cua Toa an nhan dan quén Binh Tan vé phan tuyén xu: Khong chép nhén
y€u cau cua Cong ty HN vé viéc yéu cau budc Cong ty BQ phai tra tién phat coc va
tién 1ai cham tra theo hudng phan tich trén.

[4] Tai phién tda phuc tham:

Nguyén don va bi don xac dinh khong khang cao ban an so tham, khong c6 ¥
kién doi voi Quyét dinh khang nghi phuc tham cua Vién Kiém sat nhan dan Thanh
pho HO Chi Minh.

Dai dién Vién kiém sdt nhin din thanh phé Ho Chi Minh phdt biéu y kién:

- V& t6 tung: Tham phan va Hoi df}ng xét xur thuc hién dung cac quy dinh cua
phap luét trong qua trinh thy 1y giai quyét vu an va tai phién toa phuc theo quy dinh
cua B luat to tung dan su 2015.

- V& ndi dung: Cin cir khoan 2 DPiéu 308 Bo luat T6 tung dan sy, d& nghi Hoi

d6ng xét xir phuc tham stra mot phan ban 4n kinh doanh thwong mai so tham cta Toa
an nhan dan Quan Binh Tan, Thanh pho HO Chi Minh.



NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li€u, ching cur c6 trong ho so vu an, da dugc tham tra
cong khai tai phién toa, Hoi dong xét xir nhan dinh:

[1]. Vé td tung:

Can ctr vao don khoi kién ctiia nguyén don cung cac tai li¢u, chung ctr ¢6 trong
ho so thi viéc khai kién ctia nguyén don 1a tranh chap phat sinh trong hoat dong kinh
doanh thuong mai. Bi don c6 dia chi tai Quan BT, Thanh phé HO Chi Minh nén Toa
an nhan dan Quén Binh Tan thy 1y giai quyét 13 ding quy dinh cua phép luit.

Vién Kiém sat nhan dan Thanh phd HO Chi Minh ban hanh Quyét dinh khang
nghi phic thim d6i v6i Ban an kinh doanh thuong mai so thim s 69/2023/KDTM-
ST ngay 12/7/2023 ctia Toa 4n nhan dan Quén Binh Téan. Cin ctr diém b khoan 3 Piéu
38 Bo luat T6 tung dan sy 2015 nén thudc tham quyén giai quyét ciia Toa Kinh té -
Toa 4n nhan dan Thanh phd HO Chi Minh.

[2]. V& ndi dung:

Cin cir vao ban 4n so tham sé 69/2023/KDTM-ST ngay 12/7/2023 va ndi dung
khang nghi ctia Vién Kiém sat nhan dan Thanh phd H6 Chi Minh, Hoi dong xét xir xét
thdy: Tai phan Nhan thdy, ban 4n so thim d3 néu nhan dinh cua Hoi dong xét xtr dbi
v6i yéu cau budc Cong ty BQ phai chiu tién phat coc 13 303.360 USD quy doi theo ty
gia 23.160 dong/1USD, twong duong 7.025.817.600 dong va 1ai cham tra tir ngay
15/11/2021 dén 12/7/2023, theo muc 1ai sudt 11.83%/nam, véi s tién 1.378.330.752
ddng nhu sau: “Nhur vdy, cé co sé viing chdc xdc dinh, Céng ty BQ vian mong muon
dwoc tiép tuc thuc hién hop dong va giao hang thay thé ciing ching loai theo huéng
giam gid dé khdc phuc cho viéc chdm giao hang nhung khong dwoc phia Cong ty HN
dongy vi lo ngai hang hoa khong bao dam chat lwong. Do d6, Cong ty HN cung voi y
kién phat biéu ciia Ludt sw bdo vé quyen va loi ich hop phdp cho rang phia Cong ty
BQ di don phirong cham dirt hop dong va yéu cau buéc Céng ty BO phdi tra tién phat
coc la 303.360USD twong dwong s6 tien 7.025.817.600 dong va ldi chdm trd tir ngdy
15/11/2021 dén 12/7/2023, theo murc ldi suat 11.83%/nam, véi s6 tién 1.378.330.752
dong, la khéng c6 can civ chdp nhdn”.

Tuy nhién, tai phan Quyét dinh cta ban an so tham s6 69/2023/KDTM-ST ngay
12/7/2023 lai tuyén xir: “Chdp nhdn mét phan yéu cau khoi kién ciia Céng ty TNHH
May mdc HN. Hiiy bé Hop dong thwong mai s6 01.04/2021/HPTM.HNG-BQ ngay
01/4/2021 duwoc ky két gitta Cong ty TNHH May mdc HN véi Céng ty TNHH Dich vu
Thirong mai BQ. Bugc Cong ty TNHH Dich vu Thuong mai BQ phai tra cho Cong ty
TNHH May mgc HN so tlen ddat coc mua hang héa 7.025.817.600 dong va ldi cham
tra 1.378.330.752 dong, tong cong la 8.404.148.352 dong” ‘nhung khong quyét dinh
dbi v&i phan yéu cu cua nguyén don khong duoc Toa an chip nhan.



Can ctr quy dinh tai diém ¢ khoép 2 Diéu 266 Bo luat T6 tung dan sy nam 2015,
Vién Kiém sat nhan dan Thanh pho H6 Chi Minh khang nghi d61 véi ban an so tham.

Hoi dong xét xir phuc tham xét thay Toa an Quén Binh Tan c6 sai sot khi tuyén
an, khong néu day du quyet dinh cua Hoi dong xét xtr ddi véi viée giai quyét vu an, cu
thé 1a khong tuyén xt vé phan yéu cau cua nguyén don khong dugce Toa 4n chap nhan.
Do d6, ndi dung khang nghi duoc néu tai Quyét dinh khang nghi phuc tham so
6079/Qb-VKS-KDTM ngay 09/8/2023 la c6 can cu, Hoi dong xét xur chap nhan
khang nghi cta Vién Kiém sat nhan dan Thanh phd H6 Chi Minh, stta mot phan Ban
an kinh doanh thuong mai so tham s6 69/2023/KDTM-ST ngay 12/7/2023 cua Tda an
nhan dan Quén Binh Téan vé phan tuyén xir: “khéng chdp nhan yéu cdau ciia Cong ty
HN vé viéc yéu cau budc Cong ty BO phdi tra tién phat coc va tién ldi chdm tra.”

[3]. V& an phi:

An phi kinh doanh thwong mai so tham: Cin c Diéu 26 Nghi quyet sO
326/2016/UBTVQHI14 ngay 30 thang 12 nam 2016 cua Uy ban thudong vu Qudc Hoi

quy dinh vé murc thu, mién, giam, thu, nop, quan ly va st dung an phi, 1¢ phi Toa an
thi nguyén don phai chiu an phi d6i voi yéu cau khong duoc Toa an chip nhan.

Vi cac 1€ trén,

Cian ct khoan 2 Diéu 308 Bo luat TH tung dan su;
QUYET PINH:

Chép nhan Quyét dinh khéng nghi phiic thim s6 6079/QD-VKS-KDTM ngay
09/8/2023 cua Vién Kiém sat nhan dan Thanh phé H6 Chi Minh.

Stra ban an kinh doanh thuwong mai so tham sfr)’ 69/2023/KDTM-ST ngay
12/7/2023 cua Toa 4n nhan dan Quan Binh Tan, Thanh phd H6 Chi Minh.

Ap dung cac Diéu 30, 38, diém ¢ khoan 2 Diéu 266 Bo luat T tung dan sy nam
2015; Diéu 26 Luat Thi hanh an dan sy stra d6i, bo sung nam 2014; Piéu 26 Nghi
quyet s6 326/2016/UBTVQH14 ngay 30 thang 12 nim 2016 cua Uy ban thudng vu
Qudc Hoi quy dinh vé& muc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi, 1é
phi Toa an.

Tuyén xu:

[1] Chap nhan mot phan yéu cau khoi kién cua Cong ty TNHH May mic HN.

Huy bo Hop ddng thuong mai sé 01.04/2021/HPTM.HNG-BQ ngay 01/04/2021
duoc ky ket gitra Cong ty TNHH May mac HN vé1 Cong ty TNHH Dich vu Thuong
mai BQ. Budc Cong ty TNHH Dich vu Thuong mai BQ phai trd cho Cong ty TNHH
May mac HN so tlen dat coc mua hang hoa 7.025.817.600 dong va 1ai chdm tra

1.378.330.752 dong, tong cong 1a 8.404.148.352 dong (Tam ty bén trdm 1¢ bon tridu
mot tram bon muoi tAm ngan ba trdim nam muoi hai dong).



Ké tir ngdy Cong ty TNHH May mic HN c¢6 don yéu cau thi hanh an néu Cong
ty TNHH Dich vu Thuong mai BQ cham thanh toan khoan tién trén thi phai tra l1ai ddi
v6i s tién cham tra tinh theo 13i suit ng qué han trung binh trén thi truong tai thoi
diém thanh toan twong tng v6i thoi gian cham tra.

Thi hanh tai Co quan thi hanh 4n déin sy c6 tham quyén.

[2] Khong chap nhan mot phan yéu cau khoi kién cua Cong ty TNHH May mac
HN vé viéc budc Cong ty BQ phai tra tién phat coc va tién 14i cham tra d6i véi sb t1en
dat coc mua hang héa 7.025.817.600 dong va lai cham tra 1.378.330.752 dong, tong
cong 1 8.404.148.352 dong.

[3] An phi kinh doanh thuong mai so tham:

Cong ty TNHH Dich vu Thuong nlai BQ phai chiu an phi 1a 116.404.148 dong
(MGt tram muo1 sau triéu bon tram 1€ bon ngan maot tram bon muoi tdm dong).

Cong ty TNHH May mac HN phai chiu an phi la 116.404.148 dong nhung duoc
trir vao sd tién tam ung an phi d3 ndép 61.080.000 dong theo Bién lai thu s
AA/2021/0033481 ngay 03/3/2021 cua Chi cuc Thi hanh an dan sy quan Binh Tan.
Cong ty TNHH May mic HN con phai nop so tién an phi 1a 55.324.148 dong (Nam
muoi 1am triéu ba trim hai muoi bon ngan mot trim bén muoi tim dong).

Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 Luét thi
hanh an dan sy thi nguoi dugce thi hanh an dan sy, ngudi phai thi hanh an dan sy co
quyén thoa thuén thi hanh an, quyén yéu cau thi hanh 4n, ty nguyén thi hanh an hoic
bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7, 7a, 7b va 9 Luat thi hanh an
dan sy; thot hi€u thi hanh &n dugc thuc hién theo quy dinh tai Diéu 30 Luat thi hanh
an.

Ban 4n phuc thdm c6 hiéu luc phap luit ké tir ngay tuyén an.

Noi nhin: TM. HQOI PONG XET XU PHUC THAM

- TAND t6i cao; THAM PHAN — CHU TQA PHIEN TOA
- TAND cap cao tai TP.HCM;

- VKSND cép cao tai TPHCM;

- VKSND TPHCM,;

- TAND quan Binh Téan;

- Chi cuc THADS quéan Binh Tan;
- Cac duong su;

- Luu hd so vu an.

Luu Thi Doan Trang
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