TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Doc 1ap — Ty do — Hanh phic

Ban 4n s6: 101/2024/KDTM-PT
Ngay: 06/5/2024
V/V Tranh chap hop dong
bao hiém.

, _NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phéin Hpi dong xét xir phiic tham gom co:

Tham phdn — Chii toa phién toa: Ba Nguyén Thu Chinh.

Cdc Tham phan: Ba Hoang Thi Bich Thao
Ba Mai Thi Thanh Tu.

- Thw ky phién toa: Ba Trinh Ngoc Han — Thu ky Toa an nhan dan Thanh
pho H6 Chi Minh.

- Dgi dign Vign kiém sdt nhan dan Thanh pho Ho Chi Minh tham gia
phién toa: ba Huynh Thi Kim Tuyén- Kiém sat vién.

Vao ngay 17 thang 4 va ngay 06 thang 5 ndm 2024 tai Toa an nhan dan
Thanh pho Ho Chi Minh xét xur phic tham cong khai vy an thy ly s0 32/KDTMPT
ngay 16 thang 01 nam 2024 v¢ viéc “Tranh chap Hop dong bao hiém”.

Do bén 4n dan sy so thdm s6 3381/2023/KDTM-ST ngay 30 théng 8 nam
2023 ctia Toa an nhan dan Thanh phd Thu Puc, Thanh phd HO Chi Minh bj
khang céo.

Theo Quyét dinh dwa vu an ra xét xtr phuc tham sé 770 /2024/QD-PT
ngdy 20 thang 02 nim 2024 va Quyét dinh hodn phién toa sb 3557/2024/QD-
PT ngay 20 thang 3 nam 2024, gitra cac duong su:

1. Nguyén don: Cong ty TNHH Thuong mai Xay dung Pau tu Phat trién
Nha HT(hién nay 1a Cong ty c6 phan Thuong mai X4y dung Pau tu Phat trién
nha HT).

Dia chi: 26 duong T, Phuong T1, Quan T2, Thanh phé H6 Chi Minh.

Nguoi dai dien hop phap cua nguyén don: Ba Tran Thi H - 1a nguoi dai
dién theo ty quyén (Theo Gidy ty quyén s6 2703/UQ/NHT ngay 27/3/2023)
(C6 mat).

Ngueoi bio vé quyén, loi ich hop phdp cia nguyén don: Ong Pao Quang

D — Luat su cong ty Luat Trach nhiém hitu han TT, Poan Luat su Thanh phé HO
Chi Minh (C6 mat).



2. Bi don: Téng Cong ty C6 phan BHP
Dia chi: T21-22 Toa nha Mipec 229 S, quan S1, Ha Noi.

Ngueoi dai dién hop phdp cua bi don: Ong BUI Huy T va Ba Bui Thu G -
la nguoi dai dién theo uy quyén (Gidy uy quyén sd 898/GUQ.TGD ngay
26/12/2022) (CO mat).

bia chi: B20 No 20 Khu dé thi méi C, phuong C1, quan C2 Thanh phé
Ha Noi;

3. Nguoi c6 quyén va nghia vy lién quan: Coéng ty C6 phan QCGL.

Tru s6: SO 1 dudng J, phuong J1, thanh phé J2, tinh Gia Lai.

Dia chi lién hé: 26 duong T, Phuong T1, Quan T2, Thanh phd H6 Chi Minh.

Ngueoi dai dién theo 11y quyén: Ba Lai Thi Hoang Y, sinh nim 1986 Theo
Gidy uy quyén sd: 0901/UQ/NHT ngay 27/3/2023.

~ Dia chi: 26 dudng T, Phuong T1, Quan T2, Thanh phd Ho Chi Minh.
(Vang mat).

4. Nguoi lam chimg: Cong ty C6 phan VD

Pia chi: 328 duong K, phuong K1, Quan K2, Thanh phé HO Chi Minh.

Ngueoi dai dién theo iy quyén: Ong Tran Thanh T, sinh nim 1988 (theo
Gidy uy quyén s6 111/16/CAR/SG/DS-UQO1 ngay 12/4/2023). (C6 mit).

Nguoi khang cdo: Bi don - Tong Cong ty Co phan BHP
NOI DUNG VU AN:

Trong Don khoi kién, loi khai trong qud trinh giai quyet vu dan va tai
phién toa, nguyén don Cong ty TNHH Thuong mai Xdy dung Padu tir Phat trzen
Nha HT(hién nay la Céng ty cé phan Thwong mai Xdy dung Ddu tw Phdt trién
nha HT) ¢6 ba Trdan Thi H, ba Trwong Thi Th la nguoi dai dién theo ity quyén
trinh bay: Cong ty TNHH Thuong mai Xay dung Pau tu Phat triéen Nha HTnay
dugc d6i tén thanh Cong ty ¢6 phan TMXD Pau tu Phat trién Nha HT(goi tat 1a
Cong ty HT) 1a Nha thau chinh cta Dy 4n can ho DC, duong L, phuong L1,
Quan L2 (nay la thanh phd L2), Thanh phé H6 Chi Minh, dy 4n do Céng ty Co
phan QCGL 1a chu dau tu.

Ngay 20/05/2016, Cong ty C6 phan QCGL c6 ky Hop dong Bao hiém sd
P-16/BTA/HHA/3203/0117 v&i Cong ty Bao hiém BHP Bén Thanh thuc Tong
cong ty C6 phan BHP(goi tat 13 'BHP), loai hinh bao hiém: Béo hiém moi rui ro
xdy dung; ngudi dugc bao hiém: coéng ty CO phin QCGL, nha thau chinh
va/hodc cac cong ty con ...; thoi han bao hiém: toan bd qué trinh xay du'ng/lap
dit du an, du kién trong vong 15 thang, ké tir ngay 20/5/2016 dén ngay
31/7/2017; tén du an: Can hdé DC Quan L2, dia diém cong trinh: duong L,
phuong L1, Quan L2, Thanh phé H6 Chi Minh.

Giai doan cudi nam 2016, su’cé xdy ra trong qua trinh cong ty HT thi
cong 12‘1m‘sr§1p, sut, lan, nat,.... mét s6 hd dan !én can dy an. Ngay khi su c’() xay
ra, Chu dau tu (Cong ty CP QCGL) va Nha thau chinh (cong ty HT) da phoi hop
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théng bao cho BHP dé ciung xudng ghi nhan su cb. Déng thoi Chu dau tu va
Nha thau chinh di phai thuc hién cac bién phap khan cap ngay lap tirc dé di doi
nguoi dan va tai san cua nguoi dan ra khoi noi nguy hiém, cac bién phap dé
ngin chin ton that tiép tuc xay ra nghiém trong hon.

Khi do6 cac bén bao gém Cong ty HT— BHP — Bén thtr 3 (Nguoi dan c6
nha bi anh huong boi sy ¢6 thi cong) da thong nhit chon Cong ty Co phan tu
van Kiém dinh xay dyng BK lam don vi kiém dinh dé danh gia ton that giai
doan 1. Con ton that giai doan 2 cac bén théng nhat lya chon Cong ty Kiém dinh
SC lam don vi kiém dinh dé danh gia ton that. Sau d6, can ctr vao két qua kiém
dinh gia tri t6n that ciia Cong ty C6 phan tu van Kiém dinh xay dung Bach
Khoa, Cong ty Kiém dinh SC ngudi din di dén cong ty HT yéu cdu phai thuc
hién bdi thuong ngay va lam van ban gui Uy ban nhéan dan phuong, thanh tra
xdy dyng yéu cau can thiép bdi thuong. Trong qua trinh d6, HT nhiéu lan yéu
cau BHP dung ra giai quyét va thuong lugng gia tri dén bu cho nguoi dan nhung
BHP khong dong y. Do d6, dé giai quyét nhitng burc xtic cia nguoi dan, dong
thoi dy an khong thé ngung dugc vi viéc ngung thi cong ngoai thiét hai vé mat
tai chinh s& dan dén nhiéu sy ¢ bat thuong xay ra ma cac bén khong luong hét
duogc (Vi d6 1a giai doan thi cong phan ngam), nén HT bat budc phai dén bu cho
nguoi dan theo két qua kiém dinh ctua Cong ty Co phan tu van Kiém dinh xay
dung BK, Céng ty Kiém dinh SC— don vi ma BHP cing dé nghi thuc hién viée
kiém dinh va dé dy an duoc trién khai hoan thanh phﬁn ngém mot cach nhanh
nhat ¢ thé. Phia Chu dau tu Cong ty C6 phan QCGL ciing c¢6 vin ban uy quyén
cho Cong ty HT- Nha thau chinh 1am dai dién va chiu trach nhiém lam viéc véi
BHP.

Sau khi cong ty HT thuc hién xong viéc dén bu véi nguodi dan va c6 van
ban dé nghi BHP chi tra tién bao hiém theo Hop ddng bao hiém di ky thi BHP
lai khong dong y véi gia tri thiét hai ma Cong ty Co phan tu van Kiém dinh xay
dung BK da xac dinh, khong dong y Vi chi phi giai quyet su ¢ khan cdp ma
HTda phai chi tra nham ngan chén cac ton that xay ra tram trong hon. R3 rang
tir qua trinh su c6 xdy ra dén khi giai quyét xong dén bu thiét hai, Cong ty Bao
hiém d3 cd tinh tranh né nghia vy, trach nhiém cua minh, khong hop stc cong
tac, hd tro HTtrong viéc thuong luong dén bu va day cong ty HT vao thé phai ty
lo, tu bo tién ra dén bu, dé roi tim moi cach dé gay khé khan, chdi bo trach
nhiém.

Can cur theo Hop dbng bao hiém thi BHP c¢6 trach nhiém bdi thudng cho
nguoi dugce bao hiém sb tién ma ngudi duge bao hiém cé trach nhiém phap ly
bdi thudng cho bén thir 3 d6i voi nhitng thiét hai xay ra do hau qua caa viée ton
that hodc thiét hai dbi véi tai san, chi phi kién tung,..

Can cur theo ndi dung tinh than ctia Nghi dinh 119/2015/ND-CP ngay
13/11/2015 cta Chinh Phii va Théng Tu 329/TT-BTC ngay 26/12/2016 cia Bo
Tai Chinh huéng dan Luat Kinh Doanh Bao Hiém nam 2000 da néu rd

+ Khoan 1, Piéu 6 (Pham vi bao hiém va loai trir trAch nhiém bao hiém” —
Nghi dinh 119/2015) va Diéu 5 (Loai trir trach nhiém bao hiém” — Théng Tu
329 nam 2016): D6i voi bao hiém cong trinh trong thdi gian xay dung: Doanh
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nghiép bao hiém thyc hién trach nhiém boi thu:o’ng cho céc t6n that ciia cong
trinh Xay du:ng phét sinh tir moi rui ro, trir céc tén that quy dinh tai Khoan 2
Diéu nay;”

Nhu vay, trir céc ton that qui dinh tai Khoan 2, biéu 6 Nghi dinh
119/2015 gc‘)m Tén thit phét sinh tir hanh vi cd Y, tén that khéng mang tinh
ngau nhién, t6n thit khdng lugng hda bang tién, ton that mang tlnh tham hoa,
ton that phat sinh trong truong hop ben mua bao hiém khong c6 quyén loi c6 thé
dugc bao hiém thi BHP méi dugc mién trach nhiém. Mit khéc, Cong ty C6 phan
QCGL khi mua bao hiém tir BHP 14 loai Bao hiém moi rui ro trong xiy dung,
trong d6 bao gdm thiét hai, ton that ca cho bén thtr ba hay thiét hai ctia bén duoc
bao hiém (trong d6 cd cong ty HT).

Bi don BHP cho ring nhitng ton thit trong vu viéc ndy nam ngodi diéu
khoan MR-120 dé tir chbi nghia vu, trach nhiém boi thuong. Theo HT, MR-120
phai dugc hiéu 1a diéu khoan bao hiém mé rong (Nam ngoai bao hiém co ban),
nham tang pham vi va trach nhiém bdi thuong ciia BHP va bén mua bao hiém
phai tén thém chi phi dong bao hiém. Do vay, BHP khong thé 14y cé thiét hai
nam ngoai MR-120 dé tir choi nghia vy, trach nhi¢ém boi thuong duogc. Hop
d6ng bao hiém dugc mua dé bao hiém cho moi rai ro xay dung/lap dat cho du
an Cian ho Decapella Quan 2 nén khong thé ap dung diéu khoan nay dé loai trur
va giam gid tri bdi thuong theo ¥ mudn ciia BHP. Vi vay khong ¢ co so nao dé
BHP 4p dung diéu khoan loai trir va khong bdi thudng cho Cong ty HT.

Hop ddng bao hiém duge mua dé “bao hiém cho moi rui ro xay dung/lap
dat cho du an Can ho DC Quan L2”. Néu su ¢b xay ra do chan dong hoac do tru
dd bi chuyén dich hodc suy yéu cia cong trinh nay thi s& duoc ap dung diéu
khoan m¢ rong MR120. Nhung trén thuc té du 4n hoan toan khong co bat ky
chan dong hodc do tru d& bi chuyén dich hodc suy yéu cua du an. Nguyén nhan
chinh dn t6i viéc cac cin nha cua bén thir 3 bi nit, lun, sut, c6 nguy co sup do
do mach nudc ngam chay sang phia hdm cta cong trinh, chénh léch cao d6 (Vi
cong trinh dang trong giai doan dao ham) lam anh hudng dén két cdu nén nha
clia cac cin nha bén thtr 3, dan téi anh huong két cu gay ra su cd. Vi vay khong
thé ap dung diéu khoan MR 120 dé loai trir va giam gia tri boi thuong theo ¥
mudn cua Cong ty Bao hiém. Hon nita chinh trong diéu khoan nay clng thé hién
“Gio1 han trach nhiém: quy dinh trong Gidy ching nhén bao hiém”. Vi vay
khong c6 co sd dé Cong ty Bao hiém ap dung diéu khoan loai trir va khong bdi
thuong cho Cong ty HT.

- D6i v6i chi phi ngin ngtra ton that: Chi phi ngin ngua tén that xdy ra
nghiém trong hon dugc quy dinh o trong hop dong bao hiém tai Muc b, Khoan
4, Piéu 7 cua Quy tic bao hiém xay dung va Piéu 37 ctia Noi dung diéu khoan
bd sung nhung Cong ty Bao hiém lai dua ra cac diéu khoan khong dung trong
truong hop ndy, Cong ty Bao hiém can cr Khoan 2 diéu 7 ctua Quy tic bao
hiém: “Nguwoi duoc bao hiém c6 nghia vu thuc hién moi bién phap can thiét dé
dé phong ton thdt hay trach nhiém cé thé xdy ra va tudn thii moi qui ché va kién
nghi ciia cac nha thiét ké. Nhitng chi phi phat sinh lién quan dén viéc dp dung



cac bién phap noi trén do nguoi duoc bao hiém chju.”. Tuy nhién, diéu khoan
nay duogc hleu 13 nguoi duoc bao hiém phai thuc hién moi bién phap phong ngura
trwde khi ton that xay ra chir khong phai chi phi dé ngan ngtra ton that co thé xay
ra nghiém trong hon.

Cong ty HT cho rang diéu khoan bo sung 37 chi ap dung cho Phén I-
THIET HAI VAT CHAT, chir khong ap dung cho phan II- TRACH NHIEM
POI VOI BEN THU 3. Pay 1a khoan thiét hai vé kinh té (vt cht) ma Cong ty
HTphai bo ra dé ngin ngira ton that xay ra, khong phai HT bdi thudng cho bén
thr 3, viéc cung cap hd so cia Cong ty HH chi dé chimg minh khoan chi phi HT
da thyc té chi tra.

- Péi v6i khoan chi phi thué nha: Cong ty HT da can ct vao yéu cau cua
bén tht 3, kiém tra gia thuc té cho thué tai thot diém sy cd Xxdy ra va co cung cap
hd so cho don vi bao hiém (sau khi yéu cau don vi bao hiém lam viéc v&i bén
thir 3 nhung bao hiém khong dong y thuc hién). Sau khi Cong ty bao hiém cd
thong bao chi dong y boi thuong gia tri khoang 718.000.000 dong thi xuat hién
béo cao dinh gia Cong ty tham dinh gia TT. Cong ty nay khong c6 sy dong y
ciia HT dé dai dién dinh gia, déng thot gia tri dinh gid khong phan 4anh dung ban
chat nén nguyén don khong dong y.

Cong ty HTyéu cau BHP tra tién bao hiém cac khoan sau:

Trach nhiém ddi v&i bén thir 3:

1. Bdi thudng ton that vé tai san 881.571.091 dong, trong dé:

1.1 Can nha s6 4/8C LDC(Déi S§ Ng): 100.000.000 dong;

1.2 Can nha 4/4 LDC(Nguyén Vin Du): 200.000.000 dong;

1.3 Can nha 4/8A LDC(Pham Thi P): 239.689.091 dong;

1.4 Can nha s6 4/1C LDC(Ta Hitu V): 200.000.000 dong;

1.5 Can nha s6 4/1B LDC(Dwong Thi Thiiy L): 55.000.000 dong

1.6 Can nha s6 4/3 LDC(Lé Thi Thu C): 10.000.000 dong;

1.7 Can nha s6 4/2 LDC(Tran Thi Th): 76.882.000 dong.

2. Chi phi thué nha 704.190.000 dong, trong do:

2.1 Can nha s6 4/4 LDC(Nguyén Vin D): 238.490.000 dong

2.2 Can nha s6 4/8A LDC(Pham Thi B): 175.000.000 dong

2.3 Cin nha s6 4/8C LDC(Nguyén Phuéc T): 85.000.000 dong

2.4 Can nha s6 4/2 LDC(Tran Thi Th): 205.700.000 dong

3. Chi phi van chuyén 10.200.000 dong, trong d6:

3.1 Can nha sb 4/4 LDC(Nguyén Vin D): 4.200.000 dong

3.2 Can nha s 4/8A LDC(Pham Thi D): 6.000.000 dong

4. Chi phi lién quan khac 706.520.000 ddng, trong do:

Chi phi chuyén gia (Cong ty giam dinh BK): 37.720.000 dong

Chi phi dé phong va han ché ton that: 668.800.000 dong

Mirc khau trir: 10.500.000 dong

Téng cong: 2.302.481.091 — 10.500.000 = 2.291.981.091 (Hai ty hai trim
chin muoi mét tri¢u chin trim tdm muoi mot nghin khong tram chin muoi mot)
dong. Cong ty Bao hiém di tam tng cho cong ty HT sd tién 400.000.000 (Bon
tram triéu) dong, do d6 cong ty Bao hiém con phai tra cho cong ty HT sd tién
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1.891.981.091 (Mot ty tdm trdm chin muoi mét triéu tam muoi mot nghin khong
tram chin muoi mot) dong.

Bi don Tong Cong ty Cé phan BHP(BHP) ¢6 ba Bui Thu G la nguwoi dai
di¢n theo uy quyén trinh bay: Bi don x4c nhan viéc ky két Hop dong Bao hiém
s6: P-16/BTA/HHA/3203/0117 ngay 20/5/2016 va su kién bao hiém xay ra nhu
nguyén don trinh bay 1a dang. Do viéc giam dinh t6n that can chuyén mon sau
veé linh vyc xay dung, két ciu cong trinh, cic bén da thong nhat thué thém don
vi kiém dinh chét luong cong trinh dé danh gia nguyén nhan ton that, pham vi va
murc do t6n that ddi voi timg cin nha bi anh hudng va phuorng an, chi phi khac
phuc t6n that hop ly. BHP, Cong ty C6 phan VD - don vi  giam dinh cua BHP va
cong ty HT da dong y lua chon: Cong ty C6 phan tu van kiém dinh xay dung
BK dé kiém dinh dbi v&i cac can nha ton that dot 1 va Cong ty c¢6 phan kiém
dinh SC kiém dinh d6i v6i can nha ton that dot 2.

Riéng vé chi phi thué nha, di chuyén d6 dac cho cac hd dan séng tai cac
cin nha bi ton that, sau khi dugc su dong ¥ ciia BHP, VD di thué mot cong ty
tham dinh gia doc 1ap 1a Cong ty c6 phan Tham dinh Gia TT dé xac dinh tinh
hop 1y ciia cac chi phi nady mot cach doc lap, cong bang va khach quan.

Can cu vao Hop dong bao hiém di ky giita BHP va Cong ty Co phan
QCGL, trach nhiém boi thuong cua BHP dbi véi cac ton that xay ra véi cac can
nha néu trén day duoc diéu chinh boi cac diéu khoan, noi dung thudc Phan
TRACH NHIEM BEN THU BA, theo d6, BHP ¢6 trach nhiém “béi thuwong cho
Nguoi dwoe bao hiém nhitng s6 tién ma Newoi dwoce bdo hiém cé trdch nhiém
phap 1y boi thirong doi véi nhitng thiét haz xay ra do hdu qua cua viéc gay:
ton that hodc thiét hai déi véi tai san...” Trach nhiém phap 1y ctia Nguoi du:0’c
bao hiém trong trudong hop ndy chinh la trach nhiém boi thuong thiét hai ngoai
hop ddng phat sinh khi viéc xdy dung Dy an ctia Nguoi duoc bao hiém gay thiét
hai cho cac can nha lan can Dy an 1a tai san ctia cac ho dan.

Theo két qua giam dinh ciia VD, két qua kiém dinh cua Cong ty Co phan
tu van kiém dinh xay dung BK d6i voi cac can nha ton that Dot 1 va két qua
kiém dinh ctia Cong ty cd phan kiém dinh SC d6i v6i can nha ton that Dot 2, thi
nguyén nhan dan dén su ¢ d6i v4i cac can nha néu trén chu yéu do chuyén vi
clia nén dat yéu phat sinh trong qué trinh thi cong du an. Nguyén nhan nay la
hop 1y, bat ngd va khong luong trude duge dbi voi Nguoi duge bao hiém. Vi
vay, BHP c6 trach nhiém bdi thuong dbi v&i cac ton that xay ra vai cac cin nha
néu trén néu Ngudi duoc bao hiém co6 trach nhiém phap ly bdi thuong cho cac
cht nha/ dai dién cua chii nha (cac bén thir ba) bi ton thdt ma nguyén nhan t6n
that 1a do chan dong, dat, cong trinh xay dung bi dich chuyen hodc suy yéu phat
sinh do qua trinh xay dung, duoc quy dinh tai Hop Pong Bao Hiém, Quy tac
bao hiém xay dung, va cac Piéu khoan bo sung dinh kém Hop Pong Bao Hiém.

Mic du diém ¢, Khoan 2 Piéu 10 ctia Quy tic bao hiém xay dung dinh

kém Hop Déng Bao Hiém di loai trir trach nhiém bdi thuong cua BHP d6i voi
“thiét hai doi voi tai san, dat dai hay nha cira do chan dong hay két cau chiu lyc
va dia chdt céng trinh bi dich chuyén hay suy yéu; .... thiét hai doi véi .... tai



san do nhitng sw viéc néu trén gdy ra (triv khi ¢é thoa thudn khéc bang diéu
khodn sira d6i bé sung)”, nhung & phan cac Diéu khoan b6 sung, BHP va cong
ty C6 phan QCGL di c6 thoa thuan bd sung MR 120 (Muc 49 — Diéu khoan chin
dong, di chuyén hoac cot chéng bi suy yéu — MR120 thudc Phan I — TRACH
NHIEM BEN THU BA cuta Noi dung diéu khoan bb sung dinh kém Hop Pong
Bao Hiém), md rong trach nhiém bao hiém cua BHP dbi v6i hau qua cia nhimg
t6n that xay ra do chan dong hodc do tru d& bi dich chuyén hoic suy yéu.

Theo quy dinh ctia Hop dong bao hiém da ky, chi khi Nguoi duge bao
h1em phat sinh trach nhiém phap ly bdi thudng cho ton that, déng thoi chi khi
ton that dap tmg cac diéu kién va khong thudc phan loai trir ciia Diéu khoan bd
sung MR120 néu trén thi ton that d6 mai thudce pham vi bao hiém va trach
nhiém béi thuong ciia BHP. Nhiing t6n that khac, mic du co thé da xay ra trén
thue té nhung néu khong lam phat sinh trach nhiém phap ly bdi thuong cua
Ngudi duge bao hiém va/hoic khong dap ung cac diéu kién cua diéu khoan bo
sung MR120 va/hodc roi vao phan loai trir cua diéu khoan b6 sung MR120 thi
van khong thudc trach nhiém boi thudng ctia BHP.

Can ctr quy dinh tai Khoan 2, Diéu 7 ctia Quy tic bao hiém dinh kém Hop
Pong Bao Hiém — Diéu kién chung 4dp dung dbi voi ca bao hiém thiét hai vat
chét va bao hiém trach nhiém d6i v6i nguoi thu ba:

“2. Nguwoi duoc bao hiém c6 nghia vu thuc hién moi bién phdp can thiét
dé dé phong ton thdt hay trach nhiém cé thé xdy ra va tudn thii moi qui ché va
kién nghi cia cdc nha thiét ké. Nhitng chi phi phdt sinh lién quan dén viéc dp
dung cdc bién phdp néi trén do nguwoi dwoc bdo hiém chiu.” (tai trang 2/8 ciia
Quy tic Bdo hiém xdy dung dinh kéem Hop Dong Bdo Hiém).

Piéu khodn bé sung (PKBS) MR120 — Chan déng, di chuyén hodc cot
chong bi suy yéu “...BHP sé khdng boi thuong cho Nguoi dwoc bdo hiém vé
trach nhiém déi véi ... chi phi thuc hién cdc bién phdp dé phong ton thdt can
thiét trong thoi han bdo hiém...”

C6 thé thay 1 chi phi dé phong va han ché ton that thudc phan loai trir
ctia diéu khoan bd sung MR120 va do Nguoi duge bao hiém tu chiu, do do,
BHP khéng c6 trach nhiém boi thudng chi phi nay cho Ngudi dugc bao hiém.
Viéc HTcin ctit vao Piéu khoan bo sung 37 — Diéu khoan cac bién phap phong
ngira (muc 37 tai trang 9/15 ctia Noi dung diéu khoan bo sung dinh kém Hop
Pong Bao Hiém) dé yéu cau BHP bdi thudng cho khoan chi phi dé phong va
han ché ton thét (chi phi gia c¢6 nén dat tai khu vuc tiép giap v6i cac nha dan lan
can) 1a khong phu hop vi Diéu khoan bo sung 37 chi ap dung cho Phan I — thiét
hai vét chat, chtr khdng ap dung cho Phan II — trach nhiém d6i voi bén thir ba.

Sau khi nhan duogc toan bod cac ho so, tai liéu tur Nguoi dugce bao hiém va
tién hanh kiém tra, xem xét danh gia, ngdy 25/4/2019 VD phéat hanh Béo céo
giam dinh cudi ciing - dé xuat giai quyét boi thuong dbi véi vu ton that nay véi
tong s tién 1a 718.853.584 (Bay traim muoi tam triéu, tdm trim nim muoi ba
nghin, nim trim tim muoi bon) déng. Do ton that ctia cic cin nha cta cac hod
dan trong truong hop nay dugc xem xét theo Piéu khoan chan dong, di chuyén



hodc cot chéng bi suy yéu — MR120 dinh kém Hop dong bao hiém nén can ap
dung murc khau trir (hay con goi 1a mirc mién thudng c6 khau trir) cho trudng
hop ton that do chdn dong, di chuyén hoidc cot chdng bi suy yéu - ap dung mirc
mién thudng c6 khiu trir 13 10% t6n that tdi thiéu 63.000.000 déng mdi vu dbi
v6i nhitng chin dong, di chuyén hoic cot chdng bi suy yéu. Do d6, VD va BHP
ap dung murc khiu trir 13 79.872.621 VND (10% cua s tién ton that thudc pham
vi bao hiém 798.726.205 VND theo danh gia caa VD). Con mic mién thuong
c6 khau trir 10.500.000 déng ma cong ty HTap dung chi duoc ap dung cho
nhing thiét hai, ton that bén thir ba khac (ngoai trudng hop ap dung MR120).

Ngay 14/6/2019 BHP Ben Thanh phat hanh Théng bao bdi thudong lan
cubi ddi v6i vu ton that véi tong sé tién bdi thuong nhu trén, trong d6 da tam
g 1an 1 400.000.000 (Bdn tram triéu) déng va duge chuyén cho cong ty HT—
nha thau chinh dy 4n vao ngdy 22/02/2019, sb tién boi thuong con lai l1a
318.853.584 (Ba tram muoi tam triéu tam trdm nam muoi ba nghin nam tram
tam muoi bon) dong

Nguoi ¢é quyén va nghia vu lién quan Cong ty C6 phan QCGL ¢6 ba Lai
Thi Hoang Y la nguoi dai dién theo uy quyén vang mat tai phién toa nhung co
ban tir khai trinh bay: Cong ty C phan QCGL 1 Chi dAu tu dw 4n Cin ho DC
Quan L2. Ngay 20/5/2016 cong ty c6 ky Hop dong bao hiém véi Cong ty BHP
Bén Thanh thudc Téng Cong ty Co phan BHP. Theo d6 ngudi duge bao hiém 1a
Nha thau chinh va/hodc cac cong ty con va/hodc cac nha thau. ..

Giai doan cubi nim 2016, Trong qua trinh thi cong ctia nha thau chinh 13
Cong ty TNHH Thuong mai Xay dung Dau tu Phat trién Nha HTco xay ra su cd
lam sap, lun, nat... cac nha dan tiép giap v6i dy an Can ho DC Quén L2 Cong ty
C6 phan QCGL 1am Cha dau tu. Cong ty HT 1a Nha thau chinh di giai quyét boi
thuong cho nguoi dan 1a bén thtr 3 thude trach nhiém bao hiém trong qué trinh
thi cong xay dung Du an DC Quan L2 nay 1a thanh phd L2, Thanh phé Ho Chi
Minh.

Xét thay sy co xay ra 1a co lién quan truc tiép dén cong tac thi cong thudce
trach nhiém va nghia vu ctia Cong ty TNHH Thuong mai Xay dung Pau tu Phat
trien Nha HTva Cong ty HBP Bén Thanh (Bén bao hiém). Can ct vao nghia vu
va trach nhiém cia cic bén ghi nhan tai Hop ddong bao hiém s P-
16/BTA/HHA/3203/0117, Cong ty QCGL khong tryc tiép thuong luong va boi
thuong cho bén tha 3 vi vay, Cong ty QCGL da uy quyen cho Cong ty HT-
Nha Thau Chinh vé nhan tién dén bu ctia Hop dong bao hiém néu trén. Chung
t61 da yéu cau Nha thau chinh két hop v6i don vi bao hiém tién hanh thuong
luong ngudi dan dé dén bu, bao dam dung phap luat va tranh dé tinh trang khiéu
kién lam anh huong dén t1en do du an. Cong ty C6 phan QCGL 'khong dimg ra
giai quyét den bu, khong nidm rd chi tiét s ¢b nén khong co ¥ kién nao khac. Vi
vay moi quyén loi va nghia vu lién quan dén hop dong bao hiém ma Cong ty Co
phan QCGL da ky voi Cong ty bao. hiém sé& do Cong ty HT thu huong va Cong
ty Co phan QCGL khong c6 yéu cau gi. Cong ty xin vang mit trong qua trinh
giai quyet x€t XU vu an.

Nguoi lam chitng Cong ty C6 phdan D ¢6 éng Tran Thanh T la nguoi dai
dién theo 1y quyén trinh bay: Cong ty C6 phan VD(VD) 1a don vi giam dinh cta
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cong ty BHP Sau khi nhan dugc chi dinh cua BHP vao sang ngay 15/9/2016,
VD di lién lac v&i Nguoi dugc bao hiém va cé mat tai hién truong tén that vao
14h ngay 15/9/2016 va 09h ngay 28/9/2016 dé tién hanh giam dinh.

Ngay 16/9/2016, VD di c6 cong van sb 111/16/CAR/SG/DS-CVO01 dé
huéng dan ngudi dugc bao hiém cung cap hd so khiéu nai. Trong coéng vin nay
d3 néu rd cac khuyén nghi vé viéc khong tu ¥ thuong luong boi thuong voi bén
thir ba khi chua c6 sy dong ¥ cua BHP. Bén thang 4/2019, ngudi duoc bao hiém
cho biét khong cung cap/bo sung thém hd so ndao va dé xuat cac bén danh gia
bdi thuong. Do d6, ngay 25/4/2019 VD da phat hanh bao cdo cudi cung dén
BHP. Yéu cau bdi thuong ctia nguoi duge bao hiém bao gdm ca nhimg ton that
thudc pham vi bao hiém va t6n that khong thudc pham vi bao hiém. Do do, VD
da tinh toan cho cac ton that thudc pham vi bao hlem va theo gia trl t6n that hop
ly - dé& xuat giai quyét boi thuong ddi véi vu ton that ndy véi tong sd tién 1a
718.853.584 (Bay trdm muo1 tam tri€u, tdm trdm nam muoi ba nghin, ndm tram
tam muoi boén) dong, chi tiét theo dung cac ndi dung ma BHP da trinh bay. Dé
nghi Toa an giai quyét vu an theo quy dinh cua phap luat.

Véi ndi dung trén, tai Bén 4n so' tham so 3381/2023/KDTM-ST ngay
30 thang 8 niam 2023 cua Toa an nhan dan Thanh pho Tha bic, Thanh pho
Ho Chi Minh da quyét dinh:

- Khoan 1 Piéu 30; diém a Khoan 1 Diéu 35; Khoan 1 Diéu 36, diém g
Khoén 1 Diéu 40, Khoan 1 Dicu 147, Diéu 220, Diéu 227, Diéu 228, Diéu 232,
Dicu 244, Diéu 266, Dicu 271, Diéu 273, Diéu 278 va Dicu 280 B¢ luat T6
tung dan sy nam 2015;

- Luat Kinh doanh Bao hiém nam 2010;

- Diéu 320, Dicu 468 Bo luat Dan sy 2015;

- Nghi quyét s6 326/2016/UBTVQH14 cua Uy ban Thuong vu Qudc hoi,
c6 hiéu lyc thi hanh tir ngay 01 thang 01 nam 2017;

- Luat thi hanh an dan su.

Xur:

1. Pinh chi yéu ciu cta nguyén don vé viéc yéu cau bi don tra tién bao
hiém ddi v6i bén ther 3 1a nha ba Pham Thi P, nha 6ng Nguyén Phudc T, nha
ong Nguyén Vin D/Ping Trong T.

2. Chap nhan mot phan yéu cau cta nguyén don Coéng ty TNHH Thuong
mai Xay dung Pau tu Phat trién Nha HT, hién nay l1a Cong ty co phén Thuong
mai Xay dung Pau tu Phat trién nha HT(Cong ty HT). Budc bi don Tong Cong
ty Co phan BHP(BHP) trd ngay cho cong ty HTs6 tién bao hiém theo Hop dong
bao hiém s6: P-16/BTA/HHA/3203/0117 ngay 20/5/2016, “Quy tic bao hiém
xay dung” va “Noi dung diéu khoan bd sung (dinh kém va 13 mot bo phan khong
tach roi cia Hop dong bao hiém sd: P-16/BTA/HHA/3203/0117)” 1a
2.226.981.091 (Hai ty hai trim hai muoi sau triéu chin trim tdm muoi mot
nghin khong trim chin muoi mdt) déng. BHP di tam tmg 400.000.000 dong, s6
tién BHP con phai tra cho céng ty HT1a 1.826.981.091 (Mot ty tam tram hai



muoi sau triéu chin trim tdm muoi mbt nghin khong tram chin muoi mét) dong.
Phuong thirc thanh todn lam 01 dot.

Khéng chap nhan yéu cau cua nguyén don cong ty HT vé viéc yéu cau bi
don BHP tra tién bao hiém d6i v6i cac cin nha sb 4/1B LDC (Duong Thi Thuay
L) 55.000.000 dong va can nha s6 4/3 LDC (Lé Thi Thu C) 10.000.000 dong,
tong cong 65.000.000 (Sau muoi 1am triéu) dong.

CAc bén thi hanh dudi sy giam sat cua co quan thi hanh an dan sy ¢6 thdm
quyén.

Vé an phi: Bi don Tong Cong ty C6 phan BHP phai chiu an phi kinh
doanh thuong mai so tham 66.809.433 (Sau muoi sau triéu tdm tram 1é chin
nghin bén trim ba muoi ba) ddng. Nguyén don Cong ty TNHH Thuong mai
Xay dung Pau tu Phat trién Nha HT, hién nay 1a Cong ty cd phan Thuong mai
Xay dung Pau tu Phat trién nha HTphai chiu 4n phi kinh doanh thuong mai so
tham 1a 3.250.000 (Ba triéu hai trim nim muoi nghin) dong, nhung dugc trir
vao so tién tam Gng an phi di ndp 1a 46.947.619 déng (Bén muoi sau triéu chin
tram boén muoi bay nghin sau trim muoi chin dong) theo Bién lai thu tam ung
an phi, 18 phi Toa an s6 AA/2018/0027400 ngay 08/02/2020 ciia Chi cyc Thi
hanh 4n dan sy Quén 2 nay 13 Chi cuc Thi hanh 4n dan su thanh phd Tha Puec,
Thanh phé HO Chi Minh. Hoan lai cho cong ty HT s6 tién chénh léch 1a
43.697.619 (Bon muoi ba triéu sau trim chin muoi bay nghin sau trim mudi
chin) dong.

Ngoai ra, tda &n cip so thAm con thong bao vé quyén khang cdo, quyén
thi hanh 4n cho cac bén duong su.

Sau khi xét xir so tham, ngay 07 thang 9 nim 2023, bi don- Tong Cong ty
C6 phan BHP 1am don khang cdo voi ndi dung khang cdo toan bd ban 4n so
tham s6 3381/2023/KDTM-ST ngay 30/8/2023 cta Toa an nhan dan thanh phd
Thu Puc véi 1y do toa an so tham khdng xem xét, danh gid toan dién céc tai liéu,
chting ctr ¢6 trong hod so vu 4an dan dén viéc ra ban an chap nhan yéu cau khoi
kién ctia nguyén don ddi véi nhitng khoan thiét hai khong thudc trach nhiém bao
hiém cta BHP theo Hop dong bao hiém xay dung di ky la khong c6 can cu,
khong ding qui dinh cta phap luat, xdm pham nghiém trong dén quyen va loi
ich hop phap cia bi don. Dé nghi Toa an cap phlc tham stra an so tham theo
hudng khong chdp nhian cic yéu cau cua nguyén don vuot trén gid tri boi
thuong ma BHP di thong bao toi Ngudi duge bao hiém 13 718.853.584 VND, vi
nhitng khoan vuot trén d6 khong thudc trach nhiém bao hiém cua bi don va
khéng duoc tinh toan theo gia tri ton that hop 1y.

- Ngay 12/9/2023 Vién truong Vién kiém sat nhan dan Thanh phd Thu Puc
Ho Chi Minh ban hanh Quyét dinh _khang nghi phic tham s6 526/QPKNPT-VKS-
KDTM Ve viéc Khang nghi mot phan ndi dung Ban an Kinh doanh thuong mai so
tham s6 3381/2023/KDTM-ST ngay 30/8/2023 clia Toa 4n nhan dan Thanh phd
Thu Puc theo thu tuc phiic thim dé nghi Toa an nhan dan Thanh phd HO Chi
Minh xét xtr phtic thim theo huéng stra mot phan ban an so tham.
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Tai phién toa phic tham:

- Nguwoi dai dién theo uy quyén ciia Bi don- BHP trinh bay: Van giir
nguyén yéu cau khang cao. Su c6 xay ra gdy ton that cho cc cin nha clia ngudi
dan lién ké dy 4n DC 1a thudc mién trir Phan II Trach nhiém cho bén thir ba
ciia Hop dong Bao hiém. Toa an so thAm sai khi nhan dinh nguyén nhan va
truong hop ctia cac ton that nén quyét dinh khong ding, thiéu co so. Tat ca cac
t6n that xay ra cho cac can nha lién ké dy an theo két qua thim dinh cta cac don
vi chuyén mon doc 1ap gom VD, BCIC (dot 1) vd SCQC (dot 2) déu xac dinh:
nguyén nhan dan dén Sur Cé doi Véi cdc can nha cua cac hg dan chi yéu do
chuyen Vi cua nén dat yéu phat sinh trong qua trinh thi céng du an. (a. 11) hay
Do dat nén ldn cdn céng trinh dang xdy dyng lun (b.11)... Do do6 cac tén that
xay ra thudc truong hop duge diéu chinh theo diéu khoan bd sung s6 49 cua Noi
dung Piéu khoan bd sung MR.120 hoic thudc truong hop bi don duoc mién trir
trach nhiém bao hiém theo qui dinh tai diém c, khoan 2, Biéu 10 Quy tic Bao
hiém. Do vay, BHP duoc quyén ap dung :

1. Chi chi tra bao hiém dbi véi nhimg tai san, can nha bi hu hong nang,
c¢6 nguy co d6 v& hoan toan hay timg phan. (MR.120)

2. Pugc mién trir trach nhiém chi tra bdi thuong cho nhiing tai san, cin
nha bi hu hong bé mat khong anh huong suy yéu dén do bén viing tai san, cin
nha (diém loai trir MR.120)

3. Ap dung mirc mién thuong c6 khau trir (Phan II, trang 5/5 Hop dong
Bao hiém) 14 10% vy d6i véi nhimg chan dong, di chuyén hodc cot chong bi suy
yeu.

4. Mt khac, néu cho rang su kién bao hiém khong thudc trudng hop
MR.120, thi cin ctr vao diém c, khoan 2, Piéu 10 Quy tic Bao hiém qui dinh bi
don duge mién trir trach nhiém bdi thuong nhitng “Thiét hai doi véi tdi san, dat
dai hay nha cira do chan déng hay két cau chiu lyc va dia chdt cong trinh bi
chuyén dich hay suy yéu, thiwong vong hay thiét hai déi véi nguoi hay tai san do
nhitng sw viéc trén gdy ra” do d6 chi phi nay nguyén don phai tu chiu.

Gia tri boi thudong, chi phi thué nha, chi phi van chuyén, chi phi chuyén
gia ma Cong ty HTbo ra ma toa an cap so thim chap nhan 1a khdng hop 1y ma
phai theo danh gia tham dinh cta don vi VD.

Pé nghi hoi dong xét xir stra 4n so tham theo hudng: Chi chap thuan mot
phan yéu cau khoi kién cta nguyén don tuyén muc gia tri bdi thudng nhu phia
BHP da thong bao dén nguoi dugc bao hiém 1a 718.853.584 dong. Gom :

+ Chi phi boi thudng tai san bi thiét hai cho bén thir ba :543.813.455 dong (1)

+ Chi phi thué nha : 224.996.000 dong (2)

+ Chi phi van chuyén : 10.200.000 dong (3)

+ Chi phi chuyén gia kiém dinh dot 1 : 19.716.750 dong (4)

+ Miuc khau trir 13 10% trén ton that thuoc pham vi bao hiém Ia
79.872.621 dong )

- Khong chap nhan yéu ciu doi tién bi don ddi voi chi phi dé phong va
han ché t6n that chi phi nay nguyén don phai tir chiu.

11



- Nguoi dai dién theo ity quyén ciia Nguyén don trinh bay: Khang cdo cua
bi don la khong c6 co s6. Cong ty HT khong ddng ¥ cho ring tat ca ton that xay
ra d6i voi bén thir ba thi duoc han ché hay giéi han trach nhiém boi thuong
trong pham vi phan ILTiéu dé cua Piéu khoan MR120 (Dleu 49, Qui tic Bao
hlem) chi ghi nhan: Chan dong, di chuyén hoic cot chdng bi suy yéu. Trong
phan giai thich diéu khoan mé rong nay, BHP lai giai thich ...“ la hdu qud ciia
nhiing ton thal‘ hodic thiét hai xdy ra do chan déng hodc do tru do’ bi dich chuyen
hodc suy yéu . Piéu khoan MR120 chi 4p dung trong truong hop néu cac ton
that tai san cho bén thir ba xdy ra do thi cong cong trinh 1am chan dong khién tru
dd bi dich chuyén hodc suy yéu 1am anh hudng gay ton that hay mat an toan tai
san bén thir ba. Nhu trong truong hop nay, su co xdy ra khong phai do nguyén
nhan chan dong 1am tru d& chuyen dich hodc suy yéu ma do nén dat nha dén lién
ké yéu va sup. Hop dong bao hiém giai thich vé MR120 méap md kho hiéu thi
cin ca Piéu 21 Luat KDBH “ Trong truong hop hop dong bdo hiém cé diéu
khodn khéng ré rang thi diéu khodn d6 dwoc gidi thich theo hiedng c6 loi cho
bén mua bdo hiém”. Do su cb xay ra gdy ton that, thiét hai cho cac cin nha cia
dan cu lién ké khong thudc truong hop MR120 qui dinh hodc ciing khong nam
trong trudng hop mién trur bao hiém qui dinh tai diém c, khoan 2, Piéu 10 Qui
tac Bao hiém nén khong thé ap dung cac truong hop loai trir trach nhiém duoc
qui dinh tai diéu khoan mo rong ma phai can ctr theo nd1 dung thoa thuan duoc
ghi nhan tai muc pham vi bao hiém, phan II — Trach Nhiém Bén Thir Ba
(HPBH) “ Béi thuong cho nguoi dege bdo hiém c6 trdch nhiém phdp Iy boz
thuong doi voi thiét hai xay ra do hgu qua cua viéc gay ra co lien quan triec tiép
deig viéc xday dung hay Zap dat cac hang muc cua dw an trong thoi han bdo
hiem”.

Theo tham dinh ctia cac don vi giam dinh doc 1ap, nguyén nhan din dén
su ¢ 1a do nén dat nha dan lién ké dy 4an bi yéu nén bi sut lan, dé han ché sut
lan tiép tuc xay ra, gdy thiét hai nghiém trong hon cho bén thir ba va dong thoi
de phong gay ton that cho cong trinh, HT budc phai bom vira bé tong vao dudi
nén dat nha dan nham nén dat cimg vimg, tranh giy sut lin tlep ¢ thé anh
huéng dén cong trinh dang thi cong 14 hop 1y, vira han ché ton that cho bén thir
ba, vira phong ngura va han ché ton that cho cong trinh. Khong hoan toan nham
dé phong ton that chi cho bén thir ba nhu MR120 qui dinh. Chi phi dé ‘phong,
han ché ton that nay duoc qui dinh 10 tai Piéu 29, trong tinh trang cap bach
trude cac doi hoi giai phap dén bu cua cac nguoi dan co nha bi ton that, clng
nhu cua chinh quyén dja phuong yéu cau trong truong hop khong giai quyét 6n
thoa thi budc Cong ty HT phai ngimg thi cong khién thiét hai cang 16n hon. Do
vay, cac chi phi nhu van chuyén, chi phi thué nha, chi phi chuyén gia phai thuc
hién ngay. Cac chi phi nay déu c6 bién nhan, ching tir hoa don ro rang. Khi su
cd xay ra BHP dé né tranh dé mic cho nguyén don tu lo giai quyet hau qua, chi
tra boi thuong 1a BHP d3 vi pham vao diém d, khoan 2, Piéu 17 Luat KDBH
nam 2000 ciing nhu vi pham hop dong bao hiém. Do vay dé nghi Hoi dong xét
xtr chap nhan yéu cau khoi kién ctia nguyén don va khong chap nhan khang cao
cua bi don.
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- Pai dién Vién kiém sdt nhdn din Thanh phé Ho Chi Minh phat biéu:
Viéc Toa an nhan dan Thanh pho Hd Chi Minh thu ly va giai quyet vu an la
dung theo quy dinh cua B luét T tung dan sy. Tai phién toa, Ho1 ddng xét xir
va nhitng ngudi tham gia t6 tung déu tuan thu dung quy dinh cta Bo luat TS
tung dan su. Tai phién toa phuc thim Vién truéng Vién kiém sat nhan dan Thanh
phd Thu Bic H6 Chi Minh rt mot phan khang nghi dbi véi ndi dung chi phi dé
phong han ché ton thit va mirc khau trir bao hiém.

Vé noi dung vu an: Khang cao ctia bi don 1a khong c6 co s¢. Dé nghi Hoi
d6ng xét xtr chdp nhan ddi véi phan khang nghi cia Vién truong Vién kiém sat
nhan dan Thanh phd Thi P Ho Chi Minh vé viéc Toa an cap so tham chap nhan
yéu cau cla nguyén don yéu cau bi don phai tra chi phi boi thuong thiét hai ddi
v6i Can nha s6 4/8C LDC 100.000.000 dong; can nha 4/8A LDC 239.689.091
d6ng; cin nha 4/2 LDC 76.882.000 ddng 1a khong dung véi thoa thuan cia cac
bén vi tai phién toa so tham cac duong sy di thira nhén muc boi thuong bao
hiém s& khong bao gdom thué gia tri gia tang. Do vay s6 tién chi phi khic phuc
cua 03 can nha néu trén theo két qua kiém dinh chi 13 362.355.762 dong (chua
bao gdm VAT va so tién Cong ty HT tu ¥ boi thudng thém cho 6ng Ng vuot qua
v6i thiét hai ciia ho ong Ng theo két qua kiém dinh) va khong chap nhan khang
céo cua Tong Cong ty C6 phan BHP. Stra mot phan quyét dinh ctia ban 4n so
tham s6 3381/2023/KDTM-ST ngay 30/8/2023 ctia Toa an nhan dan thanh phd
Thu Puac dé bao vé quyén va loi ich hop phap cia cac duong sur.

NHAN PINH CUA TOA AN

Sau khi nghién ctru cac tai li€u cé trong ho so vu an dugc tham tra tai
phién toa; sau khi nghe cac duong sy trinh bay, cin ctr vao két qua tranh luan tai
phién toa, Ho1 déng xét xtr nhan dinh:

Tai phién toa hdm nay Vién truong Vién kiém sat nhan dan Thanh phd Thi
Pirc thanh phd HO Chi Minh rat mét phan khang nghi d6i véi ndi dung chi phi dé
phong han ché ton that va mirc khau trir bao hiém, cac bén khong tu hoa giai véi
nhau duoc vé viée giai quyét vu an, nguyen don khong rat don khot kién, bi don
khong rat don khang cao nén Hoi dong xét xtr tién hanh giai quyét vu an theo
quy dinh phap luat.

[1] Xét quan hé phap luat tranh chip giira cac bén 1a tranh chap Hop dong
bao hiém phat sinh trong hoat dong kinh doanh thuwong mai giira hai phap nhan
va déu c6 muc dich loi nhuan. Hop dong bao hiém do cc bén ky két dé bao
hiém cho toan bod qua trinh xay dung/lép dat du an la can ho DC Quéan L2, dia
diém cong trinh: LDC, phuong L1, Quan L2. Nguyén don chon Toa &n thanh
phd Tha Ptic- noi hop déng dugc thyc hién dé giai quyét tranh chap 1a phu hop
quy dinh tai diém g khoan 1 Diéu 40 Bo luat TS tung dan sy nam 2015. Do dé
Toa an nhan dan thanh phé Thu Pic xét xir so tham 1a phu hop quy dinh vé
tham quyén theo qui dinh tai Khoan 1 DPiéu 30, diém b Khoan 1 Diéu 35, Khoan
1 biéu 36 va diém g Khoan 1 Piéu 40 Bo luat T tung dan sy 2015; Quyét dinh
khang nghi ctia Vién truéng Vién kiém sat thanh phd Thu Pac va don khéng
cdo ctia bi don déu duge thuc hién trong thoi han quy dinh 1a hop 1€, nén Toa
kinh té - Toa an nhan dan Thanh phd HO Chi Minh giai quyét theo trinh ty phtc
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tham 14 phii hop qui dinh vé thAm quyén theo qui dinh tai Diém b Khoan 3 Diéu
38 Bo Ludt T6 tung dan su 2015.

[2] Xét trong qua trinh xét xtr vu 4n, Vién kiém sat rat mot phan khang
nghi dbi véi ndi dung chi phi & phong han ché ton that va muc khau trir bao hiém
theo Quyét dinh khang nghi cta Vién truéng Vién kiém sat thanh phé Thu Puc
nén cin ctt khoan 3 Diéu 289 Bo luat TH tung dan sy 2015, Hoi déng xét xur
quyét dinh dinh chi xét xr mot phan khang nghi cua Vién truong Vién kiém sat
thanh phd Thi Pac ddi voi ndi dung chi phi dé phong han ché ton that va muc
khau trir bao hiém.

[3] Xeét khang nghi cua Vién trudng Vién kiém sat Thanh pho Thu Buc
vé viéc Toa an cap so thim chap nhan yéu cau cta nguyén don vé viéc yéu cau
bi don BHP phai tra chi phi boi thuong thiét hai d6i vdi: Can nha sb 4/8C
LDC(Péi Sy Ng) 100.000.000 ddéng; cin nha 4/8A LDC(Pham Thi D)
239.689.091 dong; can nha 4/2 LDC(Tran Thi Th) 76.882.000 dong la khong
dung véi thoa thuan cua cac bén vi tai phién toa so thim cac duong sy da thira
nhan mirc bdi thuong bao hiém s& khong bao gom thué gia tri gia ting. Do viy
s6 tién chi phi khic phuc ctia 03 cin nha néu trén theo két qua kiém dinh chi 1a
362.355.762 dong (chua bao gdm VAT va sb tién Cong ty HT ty v boi thuong
thém cho 6ng Ng vuot qua voi thiét hai cua ho éng Ng theo két qua kiém dinh).
Hoi dong xét xir nhan thdy khang nghi néu trén cia Vién kiém sat 1a c6 can ct,
phu hop v6i qui dinh tai Dieu 584, Diéu 685 va Dicu 589 B0 luét dan sy 2015.
Do d6 Hoi dong x€t xu chap nhén phan khang nghi néu trén cua Vién kiém sat
sira mot phan ban an so tham Ve viéc chap nhan mot phan yéu cau ciia nguyén
don Cong ty HT vé viéc yéu cau bi don BHP phai tra chi phi bdi thuong thiét
hai d6i véi cac cdn nha bi thiét hai: Cin nha s6 4/8C LDC(P¢i Sy Ng) la
58.840.000 dong; can nha 4/8A LDC(Pham Thi P) 1a 237.315.762 d6ng; can
nha 4/2 LDC(Tran Thi Th) 1a 69.200.000 dong; cin nha 4/4 LDC(Nguyén Vin
D) 1a 200.000.000 dong; cin nha 4/1C LDC(Ta Hitu V) la 200.000.000 dong.
Tong cong sO tién boi thuong cho ton that ctia 05 can nha trén 1a 762.355.762
dong.

[3] Xét khang cao cua bi don - Tong Cong ty C6 phan BHP, Hoi dong
xét xtr nhan thay:

Cong ty C6 phan QCGL va Cong ty HBP Bén Thanh thudc Tong Cong ty
C6 phan BHPclng ky két “Hop dong bao hiém” s6 P-16/BTA/HHA/3203/0117
ngay 20/5/2016, loai hinh bao hiém: Bao hiém moi rui ro xay dung/lap dit cho
du an: Can ho DC Quan L2, dia diém cong trinh: LDC, phuong L1, Quén L2,
Thanh phd H6 Chi Minh. Pham vi Bao hiém: thiét hai vat chat va trach nhiém
bén thr ba cho toan bd qua trinh xdy dung/lip dit du an Can ho DC Quan L2,
du kién trong vong 15 thang, ké tir ngay 20/05/2016 dén ngay 31/7/2017. Bo

“Quy tac bao hiém xay dyng” va Bo “Noi dung diéu khoan bo sung” (dinh kem
va 1a mot bd phan khong tach roi cia Hop dong bao hiém sb: P-
16/BTA/HHA/3203/0117)” .

Vao khoan cudi nim 2016, trong qua trinh nha thau chinh 1a Cong ty HT
thi cong du an thi xay ra su ¢ 1am sap, sut, 1an, ndt,.... nha mot sé ho dan 1an
can du an. Tai bao cao cuéi cung ton thét vat chét cua ben thtr ba cia VD xac
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dinh “ nguyén nhan dan dén sy c¢6 doi voi cac can nha trén chii yéu do chuyén vi
ciia nén ddt yéu phdt sinh trong qud trinh thi cong dw dn. Nguyén nhan nay la
hop Iy, bdt ngo va khéng lwong truée dwoc doi véi Nguwoi dwoce bdo hiém”.

Khi xay ra sy kién bao hiém , Bi don- BHP cho ring moi t6n thét, thiét
hai xay ra cho cac can nha dan cu lién ké 1a thude pham vi diéu chinh cua DPiéu
khoan bd sung MR.120: “Chan dong, di chuyén hoic cot chéng bi suy yéu”
(Diéu khoan bd sung sb 49, trang 14/15 No6i dung Piéu khoan Bb sung) hodc
theo diém c, khoan 2, Piéu 10: Nhiing diém loai trir ap dung riéng cho bao hiém
trach nhiém dbi voi bén tha ba (trang 6/8 — 7/8 Qui Tac Bao Hiém) nén bi don
dugc mién trir trach nhiém boi thuong nhiing “Thiét hai doi véi tai san, dat dai
hay nha cua do chdn déng hay két cau chiu lwc va dia chdt cong trinh bi chuyén
dich hay suy yéu, thwong vong hay thiét hai doi véi nguwoi hay tai san do nhiing
sw viéc trén gdy ra”. Do khong dong y véi so tién bdi thudng nhu phia BHP d3
thong bao dén nguoi dugc bao hiém 1a 718.853.584 dong nén Cong ty HTkhoi
kién.

[4] Xét Hop déng Bao hiém duogc thoa thuan ky két tu nguyén bai dai
dién c6 tham quyén, c6 ndi dung va hinh thirc pht hop véi qui dinh cia phap
luat va d3 dugc cac bén thuc hién trén thue té. Tai toa cic bén déu thira nhan 1a
Hop ddng bao hiém c6 hiéu luc phap luat, 1am phat sinh quyén, nghia vu clia cac
bén tham gia bao hiém.

[5] Tai toa cac duong su déu thira nhan thoi diém xay ra sy kién bao hiém
la con trong thoi han bao hiém theo hop dong bao hiém cac bén ky két. Sau khi
nguoi dugc bao hiém thong bao cho cong ty bao hiém vé su kién bao hiém xay
ra, VD 1a don vi duoc BHP lua chon thyc hién giam dinh ton that.

Ngay 14/10/2016, VD phét hanh Bao céo so b sd 111/16/CAR/SG/DS
ghi nhan dién bién, nguyén nhan va mic do ton that cho 09 cin nha bi ton thét
(Pbot 1). Trong qué trinh thi cong Dy 4an Can hd DCQuan 2, Nguoi duge bao
hiém di thong bao phat sinh thém cin nha sé 4/1C LDC, phuong L, Quan L2,
thanh ph6 Ho Chi Minh bj dnh huéng va VD da tién hanh giam dinh hién truong
ghi nhan bo sung ton that vao ngay 17/3/2017 (Dot 2). Dong thoi BHP, VD va
cong ty HT Cung théng nhat chon Cong ty Co phan tu van klem dinh xay dung
BK kiém dinh doi v0i cac can nha ton that Pot 1 va Cong ty co phan kiém dinh
SCddi véi can nha ton that Pot 2. Do do viéc Toa an cap so tham xéac dinh két
qua kiém dinh ctia Cong ty C6 phan tu van kiém dinh xdy dung BK va Cong ty
cb phan kiém dinh SC 14 c6 gia tri phap 1y, budc cac bén phai thuc hién va can
ctr vao cac két qua kiém dinh nay dé chap nhan yéu cau khai kién cta nguyén
don 1a phu hop vé6i thoa thuan cua céc bén tai Khoan 2 muc Ap dung chung cho
cac phan cua Hop ddng bao hiém va Khoan 2 Noi dung diéu khoan bd sung
(Pinh kém hop dong bao hiém) ma cac bén da ky két. nén viéc bi don khang co
yéu cau Toa an can cit vao Chung thu thim dinh gia ngay 03/7/2018 cua Cong
ty C6 phan tham dinh gia TT (do BHP tu ¥ chon khong thong qua nguyén don)
dé xéac dinh lai sé tién chi phi thué nha 1a khong co co s6.

Tuy nhién tai phién toa phuc tham nguoi dai dién hop phap cia nguyén
don thira nhan d6i voi can nha s6 4/4 duong LDC (chu ho la ong Nguyén Vin
D) thi thoi diém nguyén don chi tra tién thué nha cho hd ctia 6ng D tir
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30/08/2016 — dén ngay 01/03/2017 nhung trén thuc té 6ng D chuyén nhuong
nha cho 6ng T vao ngay 6/01/2017, téi thang 4 khi ong T lién hé HT doi bdi
thuong (ngdy 6/6/2017 bodi thuong cho 6ng T) thi HT moi biét viéc chuyén
nhuong ndy, nén nguyén don tu nguyén rat lai yéu cau BHP hoan tra tién thué
nha cua 6ng D tir thoi diém ngay 06/01/2017 dén ngay 01/03/2017 twong dwong
s6 tién 13 54.500.000 dong. Do vy €0 cO 8O chap nhan mot phan khang cdo cua
bi don, stra mot phan ban an so thdm vé viéc chip nhan yéu cau cua nguyén don
budc BHP phai bdi hoan lai chi phi thué nha cho cac cin nha bi ton that véi sb
tién tong cong la 649.690.000 dong. ‘ 7

[6] Xét tai Dicu 49 ctia Noi dung diéu khoan bo sung giai thich “MR120
Chén dong, di chuyén hodc cot chdng bi suy yéu” (trang 15/15/ Noi dung Piéu
khoan B sung) nhu sau : ... “Qui tac bao hiém s& dugc mo rong dé bao hiém
nhirng trach nhiém 1a hau qua cta nhiing ton that hodc thiét hai xay ra do chan
dong hoac do tru do bi chuyén dich hoac suy yéu . Can ctir két luan cua cac don
vi tham dinh doc 1ap nhu VD, BCIC, SCQC vé nguyén nhéan giy ra ton that,
thiét hai cho cac nha dan cu 1an cin déu xac dinh nguyén nhan chinh 1a do “nén
ddt nha dan cw lién ké bi yéu, sun lin”, khéng c6 cdu chit ndo cta cac don vi
tham dinh ghi nhan nguyén nhan do “ Chan dong” hay “Tru d& bi dich chuyén
hodc suy yéu” nhu diéu khoan MR 120 qui dinh. Do d6 viéc BHP khang céo cho
rang phai 4p dung cac diém loai trir trach nhiém ciia MR.120 dé tir chdi giai
quyét cac chi phi dé phong va han ché ton that, tai san nha cta bi hu hong bé
mit khong anh hudng 1am suy yéu do bén vitng tai san, cin nha 1a khong c6 co
so nén khong dugc Hoi dong xét xir chap nhan.

Tai toa bi don lubn cho rang Néu nguyén nhan gay ton that, thiét hai cac
cin nha cua dan cu lién ké du 4n khong theo Piéu khoan bd sung MR.120 thi
BHP cin cr vao diém c, khoan 2, Diéu 10 Qui tic Bao hiém dé dugc mién trir
trach nhiém boi thuong tat ca nhiing : Thiét hai doi véi tdi san, ddt dai hay nha
ctra do chan dong hay két cau chiu luc va dia chat cong trinh bi chuyén dich hay
suy yéu, thwong vong hay thiét hai doi véi nguwoi hay tai san do nhitng s viéc
trén gay ra. Nguyén don khong dong y véi 1ap luan néu trén ma cho rang diém
¢, khoan 2, Piéu 10 QTBH phai duoc hiéu rang: nhimng thiét hai doi voi tai san,
dat dai hay nha cira do c6 sy “chan dong (thi cong ctia cong trinh)” hay “két cau
chiu luc va dia chat (ctia) cong trinh bi dich chuyén hay suy yéu”. Tuy nhién,
theo két luan thadm dinh va theo tinh hinh thuc té tai cong trinh du an DC dang
thi cong khong thé hién c6 hién tuong “gdy chan dong hay két cau chiu luc va
dia chat ciia cong trinh x4y ra lam anh hudéng dén cac cin nha dan cu lién ké&”,
nén khong c6 bt cir khoan phat sinh phai bdi thuong nao lién quan céc sy viéc
trén dé Cong ty HT yéu cau BHP thuc hién hay giai quyét.

Xét: noi dung diém c, khoan 2, Piéu 10 Qui tic Bao hiém va ndi dung cua
Diéu khoan b6 sung MR.120 khdng 3 rang gay tranh cii cau chit vé noi dung.
Tai toa b1 don ciing khong chimg minh dugc da giai thich rd cho bén mua bao
hiém cac Diéu khoan loai trir trach nhiém bao hiém theo qui dinh tai Khoan 2
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Piéu 16 Luat Kinh doanh Bao hiém nam 2000 va dugc sira d6i bd sung nim
2010 (goi tat 1a LKDBH). Do d6 viéc tda an cap so thim can ctr Diéu 21 Luat
kinh doanh bao hiém: “Gidi thich hop déng bdo hiém: Trong truong hop hop
dong bdo hiém c6 diéu khodn khong ré rang thi diéu khoan dé dwoc gidgi thich
theo hudng c6 loi cho bén mua bdo hiém” dé xac dinh nguyén nhan ton that d6i
v6i cac cin nha trén phat sinh trong qué trinh Nha thau chinh (Céng ty HT) thi
cong du an 13 hop 1y, bat ngd va khong ludng trude duoc dbi véi Ngudi duge
bao hiém, va khong thudc nhing diém loai trir 4p dung riéng cho bao hiém trach
nhiém ddi voi nguoi thir ba quy dinh tai diém ¢, Khoan 2 Diéu 10 cua Quy tic
bao hiém xay dung dinh kém Hop Pong Bao Hiém va ciing khong thudc diéu
khoan MR120 md rong trach nhiém bao hiém cua BHP ddi voi hau qua cua
nhiing ton that xay ra do chin dong hoac do tru do bi dich chuyén hodc suy yéu
la ding qui dinh cua phép luat.

[7] Xét khang cdo cua bi don cho ring Toa an cap so thim budc BHP
phai thanh toan lai Chi phi phong ngtra va han ché ton that qui dinh tai phan I
(Thiét Hai Vat Chat) 1a khong dting Vi trach nhiém boi thuong ciia BHP trong vu
an nay duoc diéu chinh béi cac diéu khoan, ndi dung thudc Phan II Trach nhiém
bén thtr ba, khong lién quan dén phan I (Thiét Hai Vat Chat) va phia BHP chi c6
nghia vy trach nhiém boi thudng cho bén thtr ba va ngudi duoc bao hiém trong
pham vi trach nhiém dugc quy dinh tai phén II (Trach nhiém bén thir ba).

Nhan thiy, Tai phan gidi han Pia 1y, Pham vi bao hiém (trang 1/5 va 2/5
Hop d6ng): Cho phan 1. Thiét hai vat chat va Phan II. Trach nhiém bén thtr ba
ciia Hop dong bao hiém khong co tir nglr nao ghi nhén sy gioi han, tach biét
giita 2 trach nhiém bao hiém nhu phia BHP dua ra, bao gom ca gidi han dia ly
hay Pham vi bao hiém. Do d6 viéc Toa an cap so tham chap nhan yéu cau cua
Cong ty HT budc BHP phai tra chi phi dé phong va han ché t6n that thuc té véi
s6 tién 668.800.000 dong 1a cd co so , phu hop véi thoa thuan cia cac bén tai
Muc b, khoan 4, diéu 7 cta Quy tic bao hiém x4y dung va Piéu 37 cua Noi
dung diéu khoan bd sung (Pinh kém hop ddng bao hiém), do d6 khang céo cia
bi don cho rang Theo Hop ddng bao hiém BHP chi phai chiy chi phi phong ngira
va han ché ton that khi duoc ap dung ddi v6i “Thiét hai vat chat”; BHP khdng
chi tra cac chi phi nay khi a4p dung dbi véi Trach nhiém cua bén thtr 3 1a khdng
c6 co so nén khong duoc chip nhén.

[8] Xét khang céo cua Bi don vé viéc Toa an cap so tham ap dung Muc
mién thuong c6 khau trir 1a khong ding. Nhan thay hop dong bao hiém quy dinh
cac mirc mién thuong khac nhau ddi véi mdi su viéc khac nhau. Nhu di phan
tich tai muc [6] do c4c ton that dugc bao hiém khong thudc diéu khoan MR120
mé rong trach nhiém bao hiém cua BHP déi v6i nhiing ton that xay ra do chan
dong, di chuyén hoic cot chéng bi suy yeu dé ‘ap dung muc micn thuong 10%
cho mdi vu. Do do viéc toa an cap so tham chap nhan yéu cau cta nguyén don
ap dung mirc mién thuong khau trir v6i sb tién 10.500.000 dong 1a phi hop véi
thoa thuén cta cac bén tai hop dong va ding voi Diéu 21 Luat kinh doanh bao
hiém. Do d6 khang co cua bi don yéu cau ap dung mirc mién thudng khau trir
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la 79.872.621 VND (10% cia sd tién ton that thudc pham vi bao hiem
798.726.205 VND theo danh gia cia VD) 1a khong c6 co s& chap nhan.

[9] Do Tda an cép phiic tham stra mot phan ban an so tham bj khang cao
khang nghi nén nguoi khang cao khong phai chiu an phi Kinh doanh thuong
mai phic tham theo quy dinh tai Khoan 2 Piéu 29 Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thudng vu Qudc hoi. Toa
an cap phiic thim xac dinh lai nghia vu chiu 4n phi KDTM ST theo quy dinh tai
Piéu 147 Bo luat t6 tung dan sy va Pidu 26, Diéu 27 Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban Thudong vu Qudc hoi.

Vi cac 1€ trén.
Cin cir Khoan 1 Diéu 308 Bo luat T tung dan su 2015.
QUYET PINH

Chéap nhan mdt phan khang cdo cua Tong Cong ty Co phan BHP; Chap
nhan mot phan khang nghi cua Vién truong Vién kiém sat nhan dan Thanh pho
Thi Pic HO Chi Minh: Stta mot phan quyét dinh cua ban 4n so thim sd
3381/2023/KDTM-ST ngay 30/8/2023 cua Toa 4n nhan dan Thanh phdé Thu
Ptic, Thanh phé H6 Chi Minh.

- Can ct Khoan 1 Piéu 30; diém a Khoan 1 Piéu 35; Khoan 1 Diéu 36,
diém g Khoan 1 Piéu 40, Khoan 1 Piéu 147, Diéu 220, Piéu 227, Diéu 228,
Diéu 232, Dicu 244, Diéu 266, Diéu 271, Diéu 273, Diéu 278 va Dicu 280 Bo
luat T6 tung dan sy nam 2015;

- Céan ct Diéu 16, Diéu 17, Diéu 18, Diéu 21, Diéu 48, Diéu 53, Diéu 55,
Piéu 57 Luat Kinh doanh Bao hiém nam 2000 (stra d6i, b sung nam 2010);

- Can ct Piéu 320, Diéu 468 Bo luat Dan su 2015;

- Can ct vao Piéu 26 Luat Thi hanh an Déan su (sira doi, bo sung nim
2014);

- Can ctt vao Diéu 306 Luat Thuong mai;

- Cin ctr Piéu 26, Khoan 2 Diéu 29 Nghi quyét s6 326/2016/UBTVQH14
ngay 30/12/2016 cta Uy ban Thuong vu Qubc Hoi quy dinh vé muc thu, mién,
gidm, thu, ndp, quan ly va sir dung an phi, 1€ phi Toa an.

Tuyén xir:

1. Dinh chi xét xir mot phﬁn khang nghi cua Vién kiém sat ddi véi noi
dung chi phi d& phong han ché tn that va mirc khau trir bao hiém.

2. Pinh chi yéu ciu cta nguyén don vé viéc yéu cau bi don tra tién
bao hiém d6i véi bén thir 3 1a nha ba Pham Thi P, nha 6ng Nguyén Phudc T,
nha dng Nguyén Vin D/Ping Trong T.

3. Chap nhan mot phan yéu cau cta nguyén don - Cong ty TNHH Thuong
mai Xay dung Dau tu Phét trlen Nha HT (hién nay la Cong ty co phan Thuong
mai Xay dung Dau tu Phat trién nha HT). Budc bi don Téng Cong ty C6 phan
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BHP phai thanh toan cho Cong ty HT sb tién bao hiém theo Hop df)ng bao hiém
s P-16/BTA/HHA/3203/0117 ngay 20/5/2016 la 2.139.265.000 dong (Hai ty
mot tram ba chin tri€u hai tram sau lam ngan) dong. Tong Cong ty Co phan
BHP di tam ung 400.000.000 dong, s tién Tong Cong ty Co phan BHP con
phai thanh toan cho Cong ty TNHH Thuong mai Xy dung Pau tu Phat trlen
Nha HT(hién nay 1a Cong ty c6 phan Thuong mai Xay dyng Pau tu Phat trién
nha HT) 1a 1.739.265.000 dong (Mot ty bay trim ba muoi chin triéu hai trim
sau muoi 1am ngan) dong.

4. Khong chép nhén yéu ciu cta nguyén don - Cong ty TNHH Thuong
mai Xay dung Pau tu Phat trlen Nha HT(hién nay 1a Cong ty co phan Thuong
mai Xay dung Pau tu Phét trién nha HT) vé viéc yéu cau bi don - Tong Cong ty
Co phan BHP phai thanh toan tién bao hiém ddi véi cac cin nha sd 4/1B
LDC(Dwong Thi Thay L) 55.000.000 dong va cin nha sd 4/3 LDC(Lé Thi
ThuC) 10.000.000 dong, tong cong la 65.000.000 (Sau muoi 1am triéu) dong.

5. Ké tir ngay ban an c6 hi¢u luc phap luét (461 véi cac truong hop co
quan thi hanh an co quyén chii dong ra quyét dinh thi hanh an) hodc ké tur ngay
c6 don yéu cau thi hanh 4n cta nguoi duge thi hanh an (d6i véi cac khoan tién
phai tra cho nguoi duoc thi hanh an) cho d?n khi thi hanh an xong, bén phai thi
hanh an con phai chiu khoan tién lai cua s6 tién con phai thi hanh an theo muc
121 suat quy dinh tai Biéu 306 cua Luat Thuong mai.

6. Vé an phi:

6.1 An phi Kinh doanh thuong mai so thim:

- Bi don Tong Cong ty Co phan BHP phai chiu 4n phi kinh doanh thwong
mai so tham 1a 64.178.000 dong (S4u muoi bon triéu mot tram bay tam ngan)
dong.

- Nguyén don Cong ty TNHH Thuong mai Xay dung Pau tu Phat trién
Nha HT(nay 1a Cong ty c¢6 phan Thuong mai Xay dung Pau tu Phét trién nha
HT) phai chiu 4n phi kinh doanh thwong mai so tham 1a 3.250.000 (Ba triéu hai
trdm ndm muoi nghin) dong, nhung dugc trir vao so tién tam tng an phi da nop
13 46.947.619 ddng (Bon muoi sau triéu chin trim bon muoi bay nghin sau trim
mudi chin déng) theo Bién lai thu tam tGng 4n phi, 16 phi Toa an sb
AA/2018/0027400 ngay 08/02/2020 cua Chi cuc Thi hanh 4n dan sy Quén 2
(nay 12 Chi cuc Thi hanh 4n dan sy thanh phé Thu Pic, Thanh phd HO Chi
Minh). Hoan lai cho Cong ty TNHH Thuong mai Xay dung Pau tu Phat trién
Nha HT(nay la Cong ty co phan Thuong mai Xay dung Pau tu Phat trién nha
HT) s6 tién tam tng an phi kinh doanh thuong mai so tham d3 ndp chénh 1éch 1a
43.697.619 (Bén muoi ba tridu sau traim chin muoi bay nghin sau trim muoi
chin) dong.

6.2 An phi kinh doanh thwong mai phiic tham:

- Tong Cong ty C6 phan BHP khong phai chiu an phi kinh doanh thuong
mai phiic tham. Hoan lai cho Téng Cong ty Co6 phan BHP s6 tién tam tng 4n phi
kinh doanh thuwong mai phtic thim d3 ndp 1a 2.000.000 dong (Hai triéu dong)
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theo Bién lai thu tién tam tng 4n phi, 1& phi Toa an s6 AA/2023/0005392 ngay
05/10/2023 ctia Chi cuc Thi hanh an dan sy Thanh phé Tha Ptc, Thanh phd HO
Chi Minh.

Thi hanh tai co quan thi hanh an dan su c6 thim quyén ngay khi ban an c6
hi¢u luc phap luat.

Truong hop ban 4n dwogc thi hanh theo qui dinh tai Biéu 2 Luat Thi hanh
an dan su thi nguoi dugc thi hanh an dan su, nguoi phai thi hanh an dan su co
quyén thoa thuan thi hanh &n, quyén yéu cau thi hanh an, ty nguyén thi hanh an
hoic bi cudng ché thi hanh an theo qui dinh tai cac Diéu 6, 7, 9 Luat Thi hanh
an dan su; thoi hiéu thi hanh an duogc thuc hién theo qui dinh tai Biéu 30 Luat
Thi hanh an dan su.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.
HOQI PONG XET XU PHUC THAM

CAC THAM PHAN THAM PHAN
CHU TQA PHIEN TOA
Hoang Thi Bich Thao Mai Thi Thanh Tu Nguyén Thu Chinh
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