TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH DPoc lap - Tw do - hanh phiic

Ban 4n sé: 122/2024/KDTM-PT
Ngiy: 15-05-2024
V/v tranh chap hop dong thi cong
xay dyng , . .
NHAN DANHNUOC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHi MINH
- Thanh phan Héi dong xét xir phitc thim gém co:
Tham phan — Chii toa phién toa: Ba Vii Thi Huong
Céc Tham phén: Ba Lé Thi Quynh Anh
Ba Truong Thi Thao

- Thur ky phién téoa: Ong Nguyén Hiép Pinh — Thu ky Toa an ctia Toa 4n
nhan dan Thanh phé Ho Chi Minh.

- Dai di¢n Vién Kiém st nhan dan Thanh pho Ho Chi Minh tham gia
phién toa: Ba Nguyén Thi Thu Ha — Kiém sat vién.

Ngay 15 thang 5 nim 2024 tai phong xtr an Toa 4n nhan dan Thanh phd
H6 Chi Minh xét xtr phuc tham cong khai vu 4n dan su thu 1y s6 81/2024/TLPT-
KDTM ngay 14 thang 3 nim 2024 vé viéc: “Tranh chap hop dong thi cong xay
dung”.

Do Ban 4n dan su so tham so 177/2023/KDTM-ST ngay 06 thang 9 nam
2023 cua Toa an nhan dan Quan 1, Thanh pho H6 Chi Minh b1 khang cao.

Theo Quyét dinh dua vu 4n ra xét xu phuc tham s6 1779/2024/QD-PT
ngay 04 thang 4 nim 2024 va Quyét dinh hodn phién toa s6 5656/2024/QD-PT
ngay 26 thang 4 nam 2024, gitra cac duong su:

1. Nguyén don: Cong ty Co6 phan T6

Dia chi: S6 B V, phuong V, Quan C, Thanh pho H6 Chi Minh.

Nguodi dai dién theo uy quyén: Ong Nguyén’ Minh T, sinh nam 1986
va’hodc ong Cai Trong P, sinh ndam 1997 dia chi: SO C X, Phuong A, quan B,
Thanh ph6é Ho Chi Minh (theo Hop dong uy quyén ngay 01/6/2023 va Hop dong
iy quyén lai ngay 01/6/2023).

2. Bi don: Cong ty Co phan T4

Dia chi: Tang A, toa nha D, s6 C L, phuong B, Quan A, Thanh pho Ho
Chi Minh.

Nguo1 dai dién theo uy quyén: Ba Bach Thi T6 H, sinh nam 1993 va/hoac
ba Luwong Thi Kim TI1, sinh ndm 1994 va/hodc 6ng Huynh Ngoc Au P1, sinh
nam 1986 va/hoac ba Ngo Mong T2, sinh nam 1983 dia chi: Tang A, Toa nha
D, s6 C L, phuong B, Quan A, Thanh phé Ho Chi Minh (theo Giay Uiy quyeén so
03/2023/UQ-SSSG ngay 19/5/2023).



3. Nguoi ¢6 quyen loi, nghia vu lién quan:
3.1. Cong ty TNHH A

Dia chi: Tang I, toa nha S, duong M, phuong M, quan N, thanh ph6 Ha
No1 (c6 don xin Véng mat).

3.2. Cong ty Co phan T5 Tu van va Dau tu

Dia chi: Tang F, toa nha L, ngd B, pho L, phuong N, quan T, thanh pho
Ha No1 (¢6 don xin vang mat).

4. Nguoi khang cdo: Bi don Cong ty Co phan T4.

(Tai phién toa: Ong T va ong P ¢6 mat; ba T1, Cong ty TNHH A va Cong
ty C6 phan T5 Tu van va Dau tu xin vang mit).

NOI DUNG VU AN:
Tém tdt néi dung vu dn va quyét dinh ciia ban én so' tham nh sau:
* Nguyen don trinh bay:

Cong ty Co phan T6 (sau day goi tat la Céng ty T6) 1a bén nhan thau thi
cong. Bi don Cong ty Co phan T4 (sau day goi tat la Cong ty T4) 1a bén giao
thau. Cac bén da ky két 02 hop dong thi cong xay dung cdng trinh Du an khu
nha ¢ phuong T, Thanh phdé Ho Chi Minh, dia chi duong P, phuong T, Quan G,
Thanh phé H6 Chi Minh, gié tri 02 hop dong 1a 327.570.514.000 dong, cu thé:

Ngay 21/11/2018, cac bén ky Hop dong s6 2111/HOABINH/HDXL (sau
day goi tat la Hop dong s6 2111) dé nguyén don thi cong xay dung géi thau thi
cong phan mong, tang ham, két cau phan than thap A, ¢6 ndi dung: Nguyén don
thuc hién viée cung cap vat tu, nhan cong, may dé thi cong, xay dung cong trinh
theo ho so hop dong, dam bao chat lwong, tién do, an toan véi cong trinh; pham
v1 cong viee chi tiét nhu liét ké tai Phu luc 01 (bang chi tiét g1a tr1 hop déng),
cac cong viec khong co dau muc cong viéc trong Phu luc 01 hoéc co dau muc
cong viée nhung khong co don gia thi cac bén thoa thuan phan phat sinh khi
thuc hién; thoi gian thi cong 1a 245 ngay ké tir ngay khéi cong cong trinh; gid tri
hop dong 1a 206.232.326.000 dong (da bao gom thué gia tri gia ting); bi don
tam ung hop dong la 40.000.000.000 dong, hang thang nguyén don trinh ho so
thanh toan khoi lwong cong viée thue hién, bi don thanh toan twong tng 90% gia
tr1 thuc hién cua tung dot va khau trir cac khoan tam ung (néu co), thot gian
thanh toan la 03 ngay lam viéc doi voi tam tng, 05 ngay lam viée doi voi thanh
toan nhanh, 10 ngay lam viéc d61 véi thanh toan chinh, 15 ngay lam viéc d61 voi
dot quyét toan ké tir ngay bi don phé duyét ho so thanh toan ctia nguyén don
hodc khong co6 ¥ kién phan hoi, thanh toan theo hinh thirc chuyén khoan. Ngoai
ra, cac bén con thoa thuan cac diéu khoan khac ctia hop dong.

Qua trinh thue hién Hop dong so6 2111, cac bén con ky két 07 phu luc dé
diéu chinh khoi luong thuce hién cong viée phat sinh khi thi cong xay dung cong
trinh, bao gom: Phu luc s6 03 ngay 06/12/2018, gia tri 309.987.921 dong; Phu
luc s6 05ngay 20/9/2019, gia tri 900.235.901 dong; Phu luc so6 06 ngay
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15/10/2019, gia tri 857.102.532 dong; Phu luc s6 07 ngay 16/10/2019, gia tri
2.595.465.400 dong; Phu luc s6 08 ngay 28/11/2019, gia tri 2.076.508.516 dong;
Phu luc s6 09 ngay 25/6/2019, gia tri (- 280.178.800 dong); Phu luc s6 10 ngay
01/12/2019, gia tri la 79.981.257 dong; Tong gia tri phu luc hop dong la
6.539.102.727 dong (da bao gom thué gia tri gia ting). Do d6, tong gia tri hop
dong va phu luc 1a 212.771.428.727 dong.

Sau khi hoan tat viéc thi cong, bi don thong nhat ky ho so quyét toan Hop
dong s6 2111, gia tri thue hién 229.010.717.306 dong, bao gom: Gia tri khoi
lwong hoan thanh ctia hop dong 1a 222.367.515.993 dong, gia tri cong viée phat
sinh ngoai hop dong 1a 6.643.201.313 dong; khau trir phat an toan lao dong la
62.500.000 dong. Vé gia tri thanh toan tir dot 01 dén dot 06 va ho so quyét toan,
nguyén don da cung cap day du, hop 1é cac chung tir da cam két theo Hop dong
s6 2111, bi don da ky x4c nhan nhung tat ca cac dot thanh toan, quyét toan déu
tré han so vd&i thoa thuan. Do do, sO tién bi don phai thanh toan la
228.948.217.306 dong nhung bi don chi thanh toan duoc 185.827.635.000 dong,
s6 tién con lai 43.120.582.306 dfing bi don chuwra thanh toan cho dén nay (b1 don
d3 x4c nhan theo Bién ban d6i chat ngay 08/6/2023).

Ngoaira, cac bén con ky Hop dong s6 1005/ HOABINH/HDXL ngay
15/5/2019 (sau day goi tat la Hop dong so 1005), dé nguyén don thi cong xay
dung goi thau thi cong hoan thién thap A; pham vi cong viéc chi tiét nhu liét ké
tai Phu luc 01 (bang chi tiét gia tri hop dong), cac cong viée khong c¢6 dau muc
cong viée trong Phu luc 01 hodc c6 dau muc cong viéc nhung khong co don gia
thi cac bén thoa thuan phan phat sinh khi thue hién; thoi gian thi cong 1a 330
ngay ké tir ngay khoi cong cong trinh; gia tri hop dong 1a 121.338.188.000 dong
(da bao gom thué gia tri gia ting); bi don tam ung 15% gia tri hop dong la
18.200.728.000 déng, bi don thanh toan nhanh dén 70% 214 tr1 thue hién (thanh
toan nhanh khong yéu cau bién ban, ho so nghiém thu, ho so chat luong, thi
nghiém,...), thoi gian thanh toan la 05 ngay lam viéc ké tir ngay bi don nhan
duoc ho so thanh toan ctia nguyén don theo thoa thuan hop dong. Ngoai ra, cac
bén con thoa thuan cac diéu khoan khac cua hop dong, gia tri hop dong la
121.338.188.000 dong (da bao gom thué gia tri gia ting). Ngoai ra, cic bén con
ky két Phu luc s6 01 ngay 16/3/2020, dé diéu chinh khoi lwong cong viée phat
sinh, gia tri 1a 5.350.227.300 dong nén tong gia tri hop dong va phu luc la
126.688.415.300 dong.

Qua trinh thue hién Hop dong s6 1005, theo yéu cau cua bi don tai cong
truong, nguyén don di thuc hién cac phat sinh s6 12, 13, 14 va 15 va hai bén da
thong nhat xdc nhan khdéi luong cong viée, don gia, tong gia tri du kién la
5.024.852.381 dé“mg. Nguyén don da trinh Phu luc 02 cho cong viée thue hién
cac phat sinh trén nhung b1 don chwa ky va gui lai cho nguyén don. Ngoai ra, b1
don con yéu cau nguyén don thuc hién tiép cong viéc phat sinh s6 16, 17, 18
(cac bén du kién ky Phu luc 03) co gi tri 1a 2.566.371.456 dong (da bao gom
thué gia tri gia ting) va phat sinh s6 19 (cac bén du kién ky Phu luc 04) c6 gia tri
12 390.925.333 dong (da bao gom thué gia tri gia ting). Sau do, cac bén da thong
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nhat gia tri cong tac phat sinh s6 16, 17, 18 va 19, nguyén don trinh vao dot
quyét toan ma khong can phai ky phu luc hop dong. Do d6, gia tri Hop dong so
1005 thue té duoc cac bén thong nhat 1a 134.670.564.470 dong, trong d6: Gia tri
hop dong 1a 121.338.188.000 dong, gia tri phu luc 01 1a 5.350.227.300 dong
duoc b1 don xac nhan; 5.024.852.381 déng cua phu luc 02 b1 don chua ky; phu
luc 03 1a 2.566.371.456 dong va phu luc 04 1a 390.925.333 dong cac bén thong
nhat khong ky phu luc hop dong ma dé trinh gia tri vao dot quyét toan.

Theo don g14, khoi luong cong viéc da thuc hién, sau khi lam viéc vor tu
van giam sat, nguyen don da gui ho so quyét toan s6 01 va 02. Theo do, gia tr1
ho so quyét toan so6 01 1a 65.951.977.811 dong, gia tri ho so quyet toan s6 02 1a
82.379.953.766 dong nén gia tri quyét toan cua Hop dong sO 1005 la
148.331.931.577 dong. Tuy nhién, sau khi trir di gia tri khau trir sO tién
89.000.000 dong, so tién con lai bi don phai thanh toan 1a 148.242.931.577 dong
nhung b1 don chi thanh toan dugce 73.858.552.200 dé“mg_, con la1 74.384.379.377
dong chua thanh toan.

Vé gia tr1 thanh toan dot, cac ho so thanh toan tir dot 01 dén dot 07,
nguyén don da gui ho so, ching tir day du va bi don da ky x4c nhan nhung
thanh toan déu tré so véi cam két. Bi don con no nguyén don gia tri cac ky thanh
toan nhanh dot 5.1, dot 5.2, dot 6, dot 7; cac ky thanh toan chinh 5.2, Claim 6 va
C. Bi don da xac nhan, xuat hoa don téng g1a tr1 cong viec da thuc hién, xuat
héa don tinh dén dot thanh toan Claim 7 1a 134.578.383.848 dong, bi don phai
thanh toan tinh dén dot thanh toan Claim 7 1a 121.031.545.862 dong nhung bi
don chi thanh toan duoc 73.858.552.200 dong, con no 47.172.993.662 dong.

Vé gia tri thanh toan dot quyét toan, hd so quyét toan cua Hop dong so
1005 duoc chia lam 02 ho so quyét toan 1a ho so quyét toan so 01 (thuoc pham
vi cong viée tur van glam sat cua Cong ty TNHH A), ho so quvet toan SO 02
(thuoc pham vi cong viée tu van giam sat cua Cong ty C6 phan T5 Tu van va
Pau tu), cu thé:

- D61 voi gia tri hod so quyét toan so 01, ngay 31/3/2021 nguyén don guri
ho so quyét toan s6 01 cho bi don. Sau khi tiép nhan, bi don dé nghi diéu chinh
ho so quyét toan. Ngay 15/8/2021 cac bén lam viec va ky bién ban thong nhat
xac nhan gia tr1 cong viée thi cong cua Hop dong s6 1005 thude pham v1 cong
viée tu van giam sat cua Cong ty TNHH A. Dong thot, sau khi thong nhat diéu
chinh, nguyén don lap ho so quyét toan so 01 ngay 11/10/2021, gia tri thue hién
la 65.951.977.811 dong, gia tri dé nghi thanh toan dot quyét toan la
6.472.082.080 dong va hd so quyét toan di giri dén bi don ngay 25/10/2022
nhung bi don khong phé duyét gia tri quyét toan.

- D61 v6i gia tri ho so quyét toan s6 02, ngay 20/4/2021 bi don giri email
thong bao dén cac nha thau thi cong ¢ nodi dung: "Hién nay céng trinh thap S1
thuoc dw an Sunshine City S da thi cong xong dang trong giai doan defect, bao

hanh. Ban DHDA dé nghi cac nha thau trén khan truong hoan thién ho so thi
cong phuc vu cong tac quyét toan goi thau do don vi minh thi cong dé trinh cdc
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bén kiem tra xdc nhan. Thoi han hoan thanh xong hé so quvét toan trong vong
01 thing ké tir ngay théng béo...". Ngay 08/5/2021, nguyén don guri ho so quyét
toan s 02 dén Tu van giam sat Cong ty Co phan T5 Tu van va Dau tu va bi
don. Ngay 19/10/2021, sau khi kiém tra, do1i chiéu s6 liéu nguyén don va Céng
ty Co phé‘m TS5 Tu van va Dau tu da théng nhat xac nhan gia tri thi cdng Hop
dong s6 1005 thude pham vi cong viée tu van gidm sat cua Cong ty Co phan T5
Tu van va Pau tu ¢ gia tr1 la 82.379.953.766 dé“mg (da gém thué ¢ia tri gia
tang). Ngay 26/10/2021, nguyén don g1 ho so quyét toan so 02 cho Cong ty Co
phan T5 Tu van va Dau tu dé nghi x4dc nhan ho so quyét toan c6 gia tri thue hién
la 82.379.953.766 dong, gia tri dé nghi thanh todn dot quyét toan la
13.044.296.812 dong. Ho so quyét toan so 02 duoc Truong doan Tu van gidm
sat ong Bui Quang N kY x4c nhan tr thang 10/2021 nhung dén nam 2022 Céng
ty Co phan T5 va dau tumdi xac nhan gui lai cho nguyén don. Ngay
25/10/2022, nguyén don g hod so quyét toan dén bi don nhung bi don tri hodn,
khong phé duyét gia tri quyét toan.

Bi don nhiéu lan vi pham nghia vu thanh toan tién thi cong, cham phé
duyét ho so thanh toan, quyét toan. Nguyén don d3 giri cac vin ban s
159/2022/CV/TCKT/HBC ngay 06/4/2022, s6 179/2022/CV/TCKT/HBC ngay
18/4/2022 va s6 208/2022/CV/TCKT/HBC ngay 06/5/2022 dé nghi bi don thanh
toan so tién thi cong con no cua hai hop dong thi cong trén nhung bi don khong
phan hoi. Dé bao vé quyén, loi ich hop phap nguyén don khai kién budc bi don:

- Thanh toan cho nguyén don so tién thi cong con no cua Hop dong so
2111 1a 43.120.582.306 dong; tra tién phat do vi pham hop dong tam tinh dén
ngay 14/7/2023 la 5.409.480.087 dong; tra tién 1ai cham thanh toin phat sinh
trén sO tién no, theo ting glal doan cham thanh toan tam tinh dén ngay
14/7/2023 1a 14.007.803.517 dong, tong cong 62.537.865.910 dong.

- Thanh toan cho nguyén don so tién thi cong con no cua Hop dong so
1005 1a 74.384.379.377 dong; tra tién phat do vi pham hop dong tam tinh dén
ngay 14/7/2023 1a 8.230.842.904 dong; tra tién 1di cham thanh toan phat sinh
trén sO tien no, theo timg giai doan cham thanh toan tam tinh dén ngay
14/7/2023 1a 22.660.240.377 dong, tong cong 105.275.462.658 dong.

* Bi don trinh bay:

Niam 2018, 2019 bi don va nguyén don dd ky 02 hop dong thi cong xay
dung 1a Hop dong so6 2111 va Hop dong s6 1005. Ngoai ra, cac bén con ky cac
phu luc hop dong dé nguyén don thi cong xay dung cong trinh du an khu nha &
phuong T, Thanh phd H6 Chi Minh tai duong P, phuong T, Quan G, Thanh pho
H6 Chi Minh nhu dai dién nguyén don trinh bay la ding.

D61 v6i Hop dong s6 2111, nguyén don thi cong méng, tang ham, két cau
phan than thap A, gia tri hop dong 206.232.326.000 dong. Qu4 trinh thuc hién
Hop dong s6 2111, cac bén c6 diéu chinh vé khoi luong cong viée thuc hién va
cc bén di ky cac phu luc dé diéu chinh gia tri hop dong thanh 229.010.717.306
dong.
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D61 voi Hop dong so 1005, nguyén don thi cong hoan thién thap A, gia tri
hop dong 121.338.188.000 dong. Qua trinh thwe hién Hop dong so 1005, cac
bén di c6 diéu chinh vé khoi luong cong viéc thuc hién va cac bén da ky phu luc
01 dé diéu chinh gia tri hop dong. Qua qua trinh nghiém thu va thuc hién thanh
toan quyét toan cac hang muc cong trinh giita cac bén chua c6 su thong nhat vé
ho so thanh todn quyét toan. Theo Diéu 18.2 Hop dong so6 2111, nguyén don
duoc thanh toan gia tri bao lanh, bao hanh trong thoi han 10 ngay lam viée ké tir
ngay b1 don nhan dugc chirng thu bao lanh, bao hanh. Ngay 16/10/2022, nguyén
don giri ho so quyét toan hoan thién cong viée qua email cho ban diéu hanh du
an. Ngay 20/10/2022, ban diéu hanh du 4n phan hoi lai email. Ngay 16/10/2022,
bi don yéu cau nguyén don g1 ho so ban cting va file scan ban mém dé ban diéu
hanh du 4n kiém tra. Ngay 25/10/2022, nguyén don giao hd so cho ban diéu
hanh du an nhung chua bo sung du cac ho so quyét toan theo Dicu 8.5 cua hop
dong. Dong thoi, nguyén don giri bang tinh tong hop khdi lwong cong viée va
gia tri khoi luong cong viée dé quyét toan phan viéc phat sinh ngoai hop dong
ma chua cung cap phu luc hop dong s6 02, phu luc hop dong so 03, Phu luc hop
dé‘)ng s6 04 duoc cac bén xac nhan. Do d6, bi don khong du co s& dé kiém tra ho
so thong nhat gia tri quyét toan va cling chua c6 co s¢ dé tinh 5% gia tri bao
hanh cong trinh, dong thoi bi don cling chua nhan duoc chirmg thu bao lanh, bao
hanh tir nguyén don nén bi don chua c6 co s dé thanh toan.

Vé tién phat do vi pham hop dong, theo khoan 20.2 Diéu 20 cta hop dong
thi cong xay dung quy dinh vé vi pham nghia vu thanh toan thi bi don cham
thanh toan cho nguyén don phai c¢6 trach nhiém thanh toan tién 1ai, theo murc 1ai
suat 15 ngay dau tién 4p dung 11 suat no trong han, tir ngay thir 16 tro di ap
dung 131 suat no qua han do6i véi khoan vay ngan han cia Ngan hang V — Chi
nhanh Thanh ph6 H cong b6 tai thoi diém so6 tién cham thanh toan. Diéu khoan
nay quy dinh viéc thanh toan tién 1di néu bi don cham thanh toan tién thi cong,
khong quy dinh mtrc phat cham thanh toan. Cin ¢t khoan 1 Diéu 146 Luat Xay
dung nim 2014 quy dinh: “Thuong, phat hop dong xdy dung phai duoc cac bén
thoa thuan va ghi trong hop dong”. Pong thoi, 02 hop dong thi cong xiy dung
khong quy dinh phat vi pham do cham thanh toan. Do d6, bi don khong dong ¥
yéu cau thanh toan tién phat chAm thanh toan cua nguyén don.

* Nawoi ¢6 quyén loi, nghia vu lién quan Céng ty Cé phan TS5 Tw van va
Dau tu trinh bay:

Cong ty Co phan T5 (sau dav goi tdt la Céng ty T5) 1a don vi tu van gidm
sat tai du an khu nha ¢ phuong T, Thanh phé Ho Chi Minh tai dudng P, phuong
T, Quan G, Thanh pho H6 Chi Minh theo Hop dong s6 107/ HDTVXD/SSSG-
TEXO ky ngay 15/02/2020 vd1 Cong ty T4. Pham vi cong viée cua Cong ty T5
la tu van giam sat thi cong tai Du 4n bao gom giam sat vé khoi luong va chat
luwong thi cong cia cac nha thau xay dung, trong do c6 Cong ty T6.

Hién Du an da hoan thanh va dwa vao str dung, Cong ty TS5 da hoan thanh
toan bd trach nhiém cua Tu van gidm sat tai Du an theo dung nd1 dung trong hop
dong va cac quy dinh cua phap luat hién hanh. Cong ty T5 di ban giao toan bo
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ho so cho chu dau tu va cac bén lién quan. Vi vay, Cong ty Co phan TS khong
lién quan den yéu cau khaot kién cua nguyén don do1 vaoi b1 don. Cong ty TS xin
duoc vang mat trong tat ca cac budi lam viée, hoa giai va xét xur.

* Nauwoi ¢6 quyen loi, nghia vu lién quan Céng ty TNHH A c¢6 vin ban sé
AAP/DG/127/23 ngay 31/8/2023 trinh bay:

Vi Iy do khach quan, Cong ty TNHH A khong thé ctr dai dién tham gia
phién toa ngay 06/9/2023 nén xin duoc vang mat.

* Tai Ban an déan su so tham sé 177/2023/KDTM-ST ngay 06 thang 9 ndm
2023 cua 1oa an nhan dan Quan 1, Thanh pho Ho Chi Minh da quyét dinh.

1. Chap nhan yéu cau khoi kién cia Cong ty Co phan T6:

1.1. Buoe Cong ty C6 phan T4 c6 trach nhiém thanh toan cho Cong ty Co
phan T6s6 tién con no theo Hop dong thi cong xay dung so:
2111/HOABINH/HDPXL ngay 21 thang 11 nim 2018 va cac Phu luc hop dong,
tinh dén ngay 06 thang 9 nam 2023 1a 60.035.685.842d (sau muoi ty, khong
tram ba muo1 lam tri€u, sau traim tdm muo1 [dm nghin, tam tram bén muoi hai
dong), [(bao gom: Tién thi cong con ng 43.120.582.306d (bon muoi ba ty, mot
tram hai muo1 tri¢u, ndm tram tam muo1 hai nghin, ba tram lé sau déng); tién
phat vi pham 3.449.646.584d (ba ty, bon trim bon muoi chin triéu, sau trim bon
muoi sau nghin, nim trim tim muoi bon dong); tién 1di cham thanh toan
13.465.456.952d (muo1 ba ty, bon trim sau muoi 1dm triéu, bon traim nim muoi
sau nghin, chin trim nim muoi hai dong)].

1.2. Buoc Cong ty C6 phan T4 c6 trach nhiém thanh toan cho Cong ty Co
phan T6s6 tién con no theo Hop dong thi cong xay dung so:
1005/2019/HOABINH/HDXL ngay 15 thang 5 nim 2019 va Phu luc hop dong,
tinh dén ngay 06 thang 9 nim 2023 1a 97.833.638.366d (chin muoi bay ty, tam
tram ba muo1 ba tri€u, sau tram ba mwo1 tam nghin, ba tram sau muo1 sau déng),
[(bao gom: Tién thi cong con no 74.384.379.377d (bay muoi bon ty, ba trim tam
muoi bon triéu, ba trim bay muoi chin nghin, ba tram bay muoi bay dong); tién
phat vi pham 5.323.386.507d (nam ty, ba trdim hai muo1 ba triéu, ba tram tam
muoi sau nghin, nim trim 1é bay dong); tién 1ai cham thanh toan
18.125.872.482d (muo1 tam ty, mot trdm hai muo1 lam tri¢u, tam tram bay muoi
hai nghin, bon trim tam muo1 hai dong)].

Ké tir ngay ban an c6 hiéu luc phap luat hodc ké tir ngay c6 don yéu cau
thi hanh 4n cua nguoi duoc thi hanh an cho dén khi thi hanh 4n xong, bén phai
thi hanh 4n con phai chiu khoan tién 13i ctia so tién con phai thi hanh theo 1ai
suat no qua han trung binh trén thi truong tai thoi diém thanh toan twong tng
vo1 thot gian cham tra.

2. Vé chi phi t6 tung: Ghi nhan Coéng ty Co phan T6 tu nguyén chiu chi
phi xem xét, tham dinh tai cho toa thap A (thap S1) du 4n khu nha ¢ phuong T,
Quan G, Thanh pho H6 Chi Minh. Céng ty C6 phan T6 da nop du.



Ngoai ra ban an so tham cting xac dinh trach nhi€ém chiu an phi, quyén va
tho1 han khang cao cua cac duong su.

* Ngay 10/10/2023 b1 don Cong ty T4 da nop don khang céo toan bo ban
an so tham, yéu cau Toa an cap phuc tham huy ban an so tham do Toa 4n cap so
tham c6 vi pham nghiém trong veé thu tuc t6 tung (khong tong dat quyét dinh tam
nguing phién toa cho bi don) va ap dung phap luat khong phu hop gay thiét hai
vé quyen loi cua bi don.

* Tai phién toa phiic tham:

Nguyén don Cong ty T6 giit nguyén yéu cau khon kién, khong dong v véi
khang cdo cua bi don, dé nghi Hoi dong xét xir phuic tham giir nguyén ban 4n so
tham.

Y kién phat biéu cua dai dién Vién kiém sat nhan dan Thanh phé Ho Chi
Minh:

- Vé t6 tung: Tham phan chu toa, Hoi dong xét xtr phuc tham va Thu ky
phién toa da thuc hién dung quy dinh cua B¢ luat To6 tung dan su. Cac duong su
da chap hanh dung quy dinh cua Bo luat T6 tung dan su.

- Vé tinh hop 1& cta don khang cdo: Don khang cao dugc ndp trong thoi
han quy dinh nén hop 1¢.

- Vé nd1 dung khang cdo: Dé nghi Ho1 dong xét xir gilt nguyén ban an so
tham vi Toa an cap so tham chap nhan yéu cau khot kién cua nguyén don la co
co s0; Khang cao cua b1 don la khong ¢6 can cr nén khong chap nhan.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai licu co trong ho so vu an di duoc tham tra tai
phién toa va cin cr vao két qua tranh tung tai phién toa, phat biu cua dai dién
Vién kiém sat nhan dan Thanh phé H6 Chi Minh, Hoi dong xét xtr phtic tham
nhan dinh:

[1] Don khang cdo cua b1 don Cong ty T4 con trong thoi han luat dinh,
hop I€ nén duoc chép nhan.

[2] Tai phién toa, Cong ty T4 c6 nguor dai dien theo uy quyén la ba
Luong Thi Kim T1, Cong ty TNHH A va Cong ty TS5 c¢6 don xin xét Xt vang
mat. Can cu quy dinh tai Piéu 296 Bo luat T tung dan sy nam 2015 Ho1 déng
xét xr quyét dinh xét xir vang mat cac duong su nay.

[3] Xét khang cdo cta bi don Cong ty T4 yéu cau Toa an cap phic tham
hiy ban an so tham do Toa an cap so tham c6 vi pham nghiém trong veé thu tuc
to tung cu thé 1a khong tong dat quyét dinh tam ngimg phién toa cho bi don va
ap dung phap luat khong phu hop gay thiét hai vé quyén loi cia bi don, Hoi
dong xét xtr xét thay:

[3.1] Vé t6 tung:



Theo ho so vu 4n thé hién, ngay 30/8/2023 Toa an cap so tham da thuc
hién tong dat Quyét dinh tam ngimg phién toa s6 6613/2023/QDST-DS ngay
29/8/2023 cho nguoi dai dién theo iy quyén cta bi don la ba Lwong Thi Kim T1
nén khang cao cua bi don cho ring khong nhan duoc quyét dinh tam ngimng
phién toa la khong c6 can ctr nén khong duoc chap nhan.

[3.2] Vé yéu cau khoi kién cua nguyén don:

[3.2.1] Xét, Cong ty T6 va Cong ty T4 thira nhan da ky 02 hop dong thi
cong xay dung cong trinh Dy an khu nha ¢ phuong T, Thanh pho H6 Chi Minh,
dia chi duong P, phuong T, Quan G, Thanh phd H6 Chi Minh gom Hop dong so
2111 va Hop dong so6 1005 cung véi cac phu luc cua cac hop dong la tur nguyén,
¢6 hinh thtre va ndi dung phu hop quy dinh cta phap luat nén phat sinh quyén va
nghia vu cua cac bén.

Vé gia tri hop dong va gia tri thuc té thi cong cu thé nhu sau:

- Vé Hop dong s6 2111, qua trinh thi cong cic bén con ky két 07 phu luc
dé diéu chinh khoi luong cong viée thuc hién phat sinh khi thi cong xay dung
cong trinh, trong do gia tri cua hop dﬁ)ng 12 206.232.326.000 dong, gia tri 07 phu
luc hop dong 1a 6.539.102.727 dong, tong gia tri hop dong va phu luc hop dong
la 212.771.428.727 dong nén tong g1a trl quyet toan cua hop dong la
229.010.717.306 dong s au khi khau trir so tién phat an toan lao dong la
62.500.000 dong. Do d6, so tién thi cong con lai bi don phai thanh toan la
228.948.217.306 dong (dd bao gom thué gia tri gia ting), bi don di thanh toan
duoc 185.827.635.000 dong, so tién con lai 43.120.582.306 dong bi don chua
thanh toan.

- Vé Hop dong s6 1005, gia tri hop dong 1a 121.338.188.000 dong (da bao
gom thué gia tri gia tang). Ngay 16/3/2020, cac bén ky két Phu luc 01 d¢ dicu
chinh khoi luong cong viée thue hién, gia tri phu luc la 5.350.227.300 déng nén
tong gia tri hop dong va phu luc 1a 126.688.415.300 dong (chua khau trir gia tri
khau trir so tién 89.000.000 dong), trong do, bi don dong ¥ gia tri quyét toan la
148.331.931.577 dong. Ngoai ra, nguyén don con thuc hién cac phat sinh s6 12,
13, 14, 15, 16, 17, 18, 19 tai cong truong theo yéu cau cua bi don. Tuy nhién, do
cac bén chura thong nhat vé gia tri quyét toan khoi lwong cong viée thue hién nén
so tién thue hién phat sinh khi thi cong chua dugce xac nhan va b1 don da thanh
toan cho nguyén don duoc 73.858.552.200 dong.

X¢ét, cac bén con thtra nhan b1 don da nhan chirng thu bao lanh bao hanh
s6 110MD2215328060 ngay 03/6/2022 cia Ngan hang TMCP Q — Chi nhanh S
phat hanh Hop dong so 2111, do cac bén chua thong nhat doi chiéu so6 luong
cong viée thue hién, chtimg tir nén bi don chua phé duyét ho so quyét toan Hop
dong so 1005 nén nguyén don chua phat hanh chimg thu bao lanh bao hanh.
Cong trinh thi cong di dwa vao van hanh st dung, thoi gian bao hanh da hét, bi
don khong c¢6 ¥ kién hay khiéu nai vé khoi lwong, chat lwong thi cong cong
trinh. Xét, day 1a nhitng tinh tiét, su kién ro rang, c6 that khong phai ching minh
theo quy dinh tai diém a khoan 1 Diéu 92 Bo luat To tung dan su.
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[3.2.2] Vé so tién thi cong con no:
[3.2.2.1] D61 véi Hop dong s6 2111 va céc phu luc hop dong:

Xét, cin ctr cac tai liéu chung ¢t ¢6 trong hd so thé hién nguyén don da
thuc hién xong cong viée thi cong xay dung cong trinh du an khu nha ¢ phuong
T, Thanh ph6 H6 Chi Minh theo Hop dong s6 2111 va cac phu luc hop dong da
ky. Tai Bién ban doi chat ngay 08/6/2023, b1 don thtra nhan cac bén da xac nhan
khoi lvong cong viee hoan thanh, bi don da nhan ching thu bao lanh bao hanh
cua Ngan hang phat hanh va thoi han bao hanh cong trinh da hét, tong gia tri
thuc hién cua hop dong va céc phu luc hop dong la 229.010.717.306 dong; bi
don da thanh toan duoc 185.827.635.000 dong (dot cudi cung thanh toan ngay
04/5/2020), so tién con lai 43.120.582.306 dong do kho khin vé tai chinh nén bi
don chua thanh toan.

Can ctrdiem d khoan 10.2 Diéu 10 Hop dong so 2111 cac bén di thoa
thuan vé nghia vu thi bi don phai “thanh toan cho Bén B theo diing tien do
thanh todn trong hop dong”. Do bi don vi pham nghia vu thanh toan nén Toa an
cap so tham chap nhan yéu cau khéi kién cua nguyén don budc bi don tra so tién
thi cong con no 43.120.582.306 dong 1a ¢ co so.

[3.2.2.2] D61 véi Hop dong so 1005 va phu luc hop dong:

Bi don cho rang gié tri cuia Hop dong s6 1005 1a 121.338.188.000 dong va
Phu luc 01 1a 5.350.227.300 dong nén tong gia tri hop dong va phu luc la
126.688.415.300 dong, bi don di thanh toan duoc 73.858.552.200 dong; qua
trinh thue hién Hop dong so 1005 bi don con yéu cau nguyén don thuc hién céc
cong viée phat sinh s6 12, 13, 14, 15, 16, 17, 18 va 19 nhung cac bén chwra thong
nhat vé ho so thanh toan, quyét toan; nguyén don chwa giri chimg thu bao lanh,
bao hanh, bang tinh tong hop khoi lwong, gia tri cong viée da thuc hién dé quyét
toan phan viée phat sinh ngoai hop dong. Dong thoi, nguyén don chua cung cap
Phu luc hop dong 02, 03 va 04 dé cac bén xac nhan nén khong du co so dé thong
nhat gia tri quyét toan, chua cé co s& dé tinh 5% gié tri bao hanh cong trinh.

Nguyén don thi cho rang cong viéc phat sinh s6 12, 13, 14 va 15 hai bén
da x4c nhan khoi luong cong viée, don gia, tong gia tri du kién 1a 5.024.852.381
dong, nguyén don da trinh Phu luc 02 nhung bi don chua ky. Cong viée phat
sinh s6 16, 17, 18 (du kién ky Phu luc 03) gia tri 1a 2.566.371.456 dong (da bao
gom thué gia tri gia ting) va phat sinh s6 19 (du kién ky Phu luc 04) gia tri la
390.925.333 dong (da bao gom thué gia tri gia ting). Cac bén da thong nhat gia
tri cong tac phat sinh s6 16, 17, 18 va 19 nguyén don trinh vao dot quyét toan
ma khong can ky phu luc hop dong nén gia tri thuc té cua Hop dong s6 1005 la
134.670.564.470 dong, bao gom: Gia tri hop dong la 121.338.188.000 dong, gia
tr1 Phu luc 01 1a 5.350.227.300 dE‘)ng dugc b1 don xac nhan; 5.024.852.381 dé“)ng
cua Phu luc 02 b1 don chua ky; Phu luc 03 1a 2.566.371.456 d(“mg va Phu luc 04
1a 390.925.333 dong khong can ky phu luc hop dong. Tong gia tri quyét toan
cua hop dong 1a 148.331.931.577 dong, sau khi khau trir phat an toan lao dong
sO tién 89.000.000 dong thi gia tri quyét toan cua hop dong 1a 148.242.931.577
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dong, trong do, ho so quyét toan s6 01 1a 65.951.977.811 dong, ho so quyét toan
s6 02 1a 82.379.953.766 dong. Bi don di thanh toan duoc 73.858.552.200 dong,
sO tién con no 1a 74.384.379.377 dong bi don chua thanh toan du nguyén don da
yéu cau nhiéu lan nhung bi don van khong thanh toan.

Xét, cac tai liéu thé hién nguyén don da trinh cho bi don 22 bo ho so dé
nghi thanh toan (khong bao gom ho so thanh todn gia tri bao lvu bao hanh va
tién hoan tmg chénh 1éch) gom: 01 ho so tam tng hop dong, 09 ho so thanh toan
nhanh, 10 ho so thanh toan chinh, 02 hd so quyét toan. Bi don da thanh toan
duoc 73.858.552.200 déng (gE‘)m 12 dot thanh toan la tam ung, thanh toan nhanh
dot 1, 2, 3, 4.1, 4.2, thanh toan chinh dot 1, 2, 3.1, 3.2, 4.1, 4.2, 5.1 va mét phé“m
5.2). SO tién con lai 1a 74.384.379.377 dé“mg chua thanh toan hoac thanh toan
chua du bao gom: Thanh toan nhanh dot 5.1 1a 2.265.001.000 dong; thanh toan
nhanh dot 5.2 1a 6.010.659.000 déng; thanh toan chinh dot 5.2 1a 2.345.623.000
dong, da thanh toan 507.840.000 s6 tién con lai la 1.837.783.000 chua thanh
toan; thanh toan nhanh dot 6 1a 13.523.870.000 dong; thanh toan chinh dot 6 1a
3.303.985.630 dong; thanh toan nhanh dot 7 1a 14.721.280.256 dong; thanh toan
chinh dot 7 1a 5.510.414.776 dong; thanh toan dot quyét toan ho so quyét todn
s6 01 1a 6.472.082.080 dong; thanh toan dot quyét toan ho so quyét toan so6 02 1a
13.044.296.812 dong; thanh toan gia tri bao luu bao hanh 1a 7.416.596.579
dong; thanh toan tién hoan tng chénh léch 1a 278.410.244 dong.

Xét, d61 voi ho so thanh toan nhanh dot 5.1, ngay 18/5/2020 b1 don da xac
nhan bang tinh gia tr1 thanh toan cho nguyén d0'n s6 tién 2.265.001.000 dong
cho goéi thau thi cong hoan thién thap A; ngay 27/8/2020 nguyén don di xuat
héa don nhung bi don khong thanh toan. HO so thanh toan chinh dot 5.2, ngay
17/8/2020 bi don di xac nhan bang tinh gia tri thanh toan cho nguyén don so6
tién 1a 2.345.623.000 dong, ngay 16/10/2020 nguyén don da xuat hoa don nhung
bi don chi thanh toan 507.840.000 s6 tién con lai 1.837.783.000 dong chua
thanh toan. Ho so thanh toan nhanh dot 5.2, ngay 18/5/2020 bi don da xac nhan
bang tinh gia tri thanh toan cho nguyén don s6 tién 1a 6.010.659.000 dong, ngay
16/10/2020 nguyén don da xuat hoa don nhung bi don khong thanh toan. Ho so
thanh toan nhanh dot 6, ngay 27/8/2020 b1 don da xac nhan bang tinh gia tr
thanh toan cho nguyén don so tién la 13.523.870.000 dong, ngay 12/11/2020
nguyén don di xuat hoéa don nhung bi don khong thanh toan. HO so thanh toan
chinh dot 6, ngay 05/10/2020 b1 don da xac nhan bang tinh gia tr1 thanh toan cho
nguyén don sé tién 1a 3.303.985.630 dong, ngay 30/01/2021 nguyén don di xuat
héa don nhung bi don khong thanh toan. HO so thanh toan nhanh dot 7, ngay
31/12/2020 bi don da x4c nhin bang tinh gia tri thanh toan cho nguyén don s6
tien 1a 14.721.280.256 dong, ngay 11/5/2021 nguyén don da xuat hoa don nhung
bi don khong thanh toan. Ho so thanh toan chinh dot 7, ngay 15/3/2021 bi don
da xac nhan bang tinh gia tri thanh toan cho nguyén don s6 tién 1a 5.510.414.776
dong, ngay 29/11/2021 nguyén don da xuat hoa don nhung bi don khong thanh
toan.
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D61 voi thanh toan dot quyét toan ho so quyét toan s6 01 1a 6.472.082.080
dong thudc pham vi cua don vi tw van giam sat 1a Cong ty TNHH A va thanh
toan dot quyét toan ho so quyét toan so6 02 1a 13.044.296.812 dong thude pham
vi ctia don vi tw van giam sat la Cong ty TS5 di ky xac nhan nhung bi don van
chua xac nhan thanh toan. Do d6, tong gia tri quyét toan cua Hop dong s6 1005
la 148.331.931.577 dong, sau khi khau trir so tién phat an toan lao dong
89.000.000 dong nén so6 tién con lai phai thanh toan 1a 148.242.931.577 dong,
bao gom: Ho so quyét toan s6 01 12 65.951.977.811 dong, ho so quyét toan so6 02
1a 82.379.953.766 dong, nhung nguyén don ghi nham so tién bi don da tam tng
la 18.479.138.444 dong, thuc té ghi nhan tai hd so quyét toan 01 la
12.365.995.840 dong va ho so quyét toan 02 1a 6.113.142.604 dong nén so tien
da tam tng 1a 18.200.728.200 dong (ngay 24/7/2019 bi don di thanh toan dot 1
la 8.200.728.200 dong, ngay 14/10/2019 thanh toan dot 2 la 10.000.000.000
dong). Do d6, sb tién chénh léch 1a 278.410.244 dong (18.479.138.444 dong -
18.200.728.200 dong = 278.410.244 dong) bi don c6 nghia vu tra lai nguyén
don.

Xét, s6 tién thanh toan gia tri bao Iuu bao hanh 5% gia tri quyét toan
148.331.931.577 dong la 7.416.596.579 dong duoc ghi nhan trong ho so quyét
toan s6 01 1a 3.297.598.891 dong va hod so quyét toan so 02 1a 4.118.997.688
dong. Theo quy dinh tai muc 18.2 Diéu 18 Hop dong s6 1005 nguyén don duoc
thanh toan so tién bao hanh 13 7.416.596.579 dong, trong thoi han 10 ngay lam
vige sau khi b1 don nhan chiing thu bao lanh bao hanh do Ngan hang phat hanh.
Tuy nhién, ngay 25/10/2022 nguyén don da gui hai bo ho so quyét toan hoan
thién theo phiéu chuyen giao tai li¢u nhung b1 don khong phé duyét, cting khong
¢ ¥ kién phan h01 vé thanh toan tién thi cong vi pham tiéu muc b muc 18.2 Diéu
18 Hop dong s6 1005 khi thoi han phé duyét thanh toan trong thoi han 30 ngay
lam viéc. Viéc bi don khong phé quyét ho so quyét toan nén khong du diéu kién
dé Ngan hang phat hanh chtimg thu bao 1anh bao hanh, day 1a 161 cua bi don nén
phai tu ganh chiu hau qua phap 1y bat loi khi khong tuan thu thoa thuin da cam
két. Dong thot, thoi han bao hanh cong trinh da hét ké tir ngay 15/6/2023, cong
trinh da dua vao str dung trong thoi gian 02 nim va bi don khong c6 ¥ kién hay
khiéu nai gi vé chat luong cdng trinh ma nguyén don da thue hién nén bi don c6
nghia vu thanh toan gié tri bao luu bao hanh da cam két 1a phu hop ¥ chi cac bén
khi ky két hop dong. Ngoai ra, bi don da thira nhan mot phan gia tri thi cong cua
Hop dong so 1005 d61 voi so tién thi cong chua thanh toan 1a 60.630.531.648
dong. Tai trang 26 muc so 10 phai tra cho ngudi ban ngan han cua Ban thuyét
minh bao cdo tai chinh nim 2022 cua bi don do Cuc thué Thanh pho H cung cap
bi don da x4c nhan con no nguyén don so tién 103.751.113.954 dong. Diéu nay
khﬁng dinh tai Bién ban ddi chat ngay 08/6/2023, b1 don thtra nhan con n¢
nguyén don s6 tién thi cong chua thanh toan cua Hop dong so 2111 la
43.120.582.306 dong va Hop dong so6 1005 1a 60.035.685.842 dong phu hop véi
Ban thuyét minh béo céo tai chinh nim 2022 cta bi don tai co quan thué.
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Xét, Cong ty TNHH A va Cong ty Co phan TS Tu van va Dau tu 1a hai
don vi tu van giam sat du an. Cong ty TNHH A xin ving mat va khong co6 ¥
kién. Cong ty T5 trinh bay Cong ty di tu van giam sat thi cong tai du an, giam
sat vé khoi luong, chat lwong thi cong cia cac nha thau xay dung 1a Cong ty T6,
du an da hoan thanh, dua vao st dung, Cong ty da hoan thanh trach nhiém cua
don vi tu van giam sat du an theo thoa thuin trong hop dong da ky da ban giao
toan bd ho so cho chu dau tu va cac bén lién quan.

Xét, tai Bién ban xem xét, tham dinh tai chd ngay 28/6/2023 ciing ghi
nhan: Toa chung cu T da di vao hoat dong tr thang 6/2022. Toa nha da duoc
xday dung xong va dua vao hoat dong, Tai thoi diém xem xét ghi nhan da cé
nguodi dan sinh séng tai toa nha nay. Mat khac, qua trinh thi cong cho dén khi
hoan thanh cong trinh phia bi don ciing khong cé khiéu nai gi vé chat luong
cong trinh do1 véi nguyén don.

Do d6, Toa an cap so tham chap nhan yéu cau cia nguyén don budc bi
don thanh toan so tién thi cong con no cia Hop dong s6 1005 1a 74.384.379.377
dong 1a 6 co so.

[3.2.3] Vé tién phat vi pham nghia vu thanh toan tién thi cong:

Theo khoan 1 Diéu 146 Luat Xay dung nim 2014 quy dinh vé thuéng,
phat hop dong xay dung, boi thuong thiét hai do vi pham va giai quyét tranh
chap hop dong xay dung thi: “Thuong, phat hop dong xay dung phdai diroc cac
bén théa thudn va ghi trong hop dong”. Diéu 300 ctia Luat Thuong mai nim
2005 quy dinh: “Phat vi pham la viec bén bi vi pham yeéu cau bén vi pham tra
mot khoan tién phat do vi pham hop dong néu trong hop dong cé thoa thudn, trir
cac trieong hop mién trach nhiém quy dinh tai Diéu 294 ciia Ludt nay”.

Can cu thoa thuan cua cac bén tai muc 20.2 Diéu 20 Hop dong sO 2111 va
muc 20.2 Diéu 20 Hop dong s6 1005 vé phat vi pham hop dong do vi pham vé
thanh toan: “Néu Bén A cham thanh todn hodc phé duyét ho so thanh toan cho
Bén B theo cac diéu khoan ciia Hop dong nay thi Bén A ¢é trach nhiém thanh
toan soé tien Idi theo mure 1di suat: (i) doi véi 15 ngay dau tién dp dung lai suat
no trong han; (ii) tr ngay thir 16 tro di ap dung mirc lai suat no qua han doi véi
khodn vay ngdn han ciia Ngan hang V— CN TP . ¢éng bé tai thoi diém do trén
so tien cham thanh todan. Viéc yéu cau theo lai suat theo khoan nay khéng anh
hweong dén cac quyén khac ciia Bén B theo hop dong nay ™.

Do d6, ¥ kién cua bi don khong dong v khi nguyén don yéu cau bi don
thanh toan tién phat do vi pham nghia vu thanh toan tién thi cong con no véi Iy
do theo muc 20.2 Diéu 20 Hop dong s6 2111 cac bén da thoa thuan, truong hop
b1 don vi pham nghia vu thanh toan tién thi cong thi chiu tién 14i theo 1ai suat no
trong han, qua han d6i véi khoan vay ngén han cua Ngan hang V — Chi nhanh
Thanh phé H cong bo cho cac dot thanh toan nhanh, thanh todn chinh, thanh
toan quyét toan, thanh toan gia tri bao Iuu bao hanh theo muc 8.3, tleu muc ¢
muc 8.4, tiéu muc b muc 8.5 Diéu 8, muc 18.2 Diéu 18 Hop dong s6 2111 chu
khong phai tién phat 1a khong c6 co so chap nhan.
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Xét, nguyén don ap dung mure 1ai suat phat vi pham la 7%/nim cho 15
ngay dau vi pham, 10.5%/nim cho ngay vi pham tht 16 tro di 1a phu hop voi
murc 141 suat cia Ngan hang V c¢ong bo va theo thoa thuan cua cac bén tai céc
hop dong. Tuy nhién, mire 131 cac bén thoa thuan phat vi pham theo cong bo cua
Ngan hang V - Chi nhanh Thanh pho H 1a vuot qua 8% nén nguyén don dé nghi
ap dung muec tién phat vi pham khong vuot qua 8% gia tri nghia vu bi vi pham.
Do d6, sb tién phat vi pham nghia vu thanh toan tién no thi cong dugc Toa an
cap so tham ap dung 1a phu hop, cu thé:

- D61 véi Hop dong s6 2111 va cac phu lue hop dong, bi don phai thanh
toan tién phat vi pham nghia vu thanh toan tién no thi cong (43.120.582.306
dong) 1a 3.449.646.584 dong;

- D61 voi Hop dong s6 1005 va phu luc hop dong, bi don phai thanh toan
tién phat vi pham nghia vu thanh toan tién no thi cong (66.689.372.554 dong) la
5.323.386.507 dong.

[3.2.4] Vé tién 1ai cham thanh toan tién thi cong con no:

Xét, bi don con no nguyén don so tién thi cong chua thanh toan nhung
khong tra 1a vi pham nghia vu tra no dén han nén phai chiu tién 13i phat sinh
theo quy dinh. Theo khoan 2 Diéu 43 Nghi dinh 37/5015/ND-CP ngay
22/4/2015 cta Chinh phu quy dinh vé trach nhiém do vi pham hop dong xay
dung thi: “Trwong hop, bén giao thau thanh toan khéng diing thoi han va khéng
day dii theo théa thudn trong hop dong thi phai boi thirong cho bén nhan thau
theo lai suat qud han do ngan hang thirong mai noi bén nhan thau mo tai khoan
thanh toén cong bo tiwrong vmg véi cac thoi ky cham thanh toén. Lai cham thanh
toan dwoc tinh tir ngay dau tién cham thanh todn cho dén khi bén giao thau da
thanh toan déy dii cho bén nhan thau, trir tricong hop cac bén co thoa thuan

khac”.

Toa an cap so tham ap dung mure 1di suat no qua han cia Ngan hang
TMCP C (no1 nguyén don m¢ tai khoan thanh toan) la 13,5%/ndm tuong ung
vo1 cac thot ky cham thanh toan cua b1 don la phu hop vé1 quy dinh cua phap
luat. Nhu vay, so tién 1ai chAm thanh toan cua cac hop dong nhu sau: Hop dong
s0 2111 1a 13.465.456.952 dong va Hop dong so6 1005 1a 18.125.872.482 dong.

[4] T nhitng phan tich néu trén, Ho1 dong xét xur thé"lynkhéng ¢ co so dé
chap nhan khang cao cua b1 don, can gilt nguyén ban an so tham.

[5] Xét ¥ kién cua dai dién Vién kiém sat nhan dan Thanh phd H6 Chi
Minh phu hop v61 nhan dinh néu trén nén duoce chap nhan.

[6] V& an phi: Can cir Nghi quyet s6 326/2016/UBTVQH ngay
30/12/2016 ctua Uy ban Thuong vu Qudc hoi vé mire thu, mién, giam, thu, ndp,
quan ly va st dung an phi va I¢ phi Toa an:

- An phi kinh doanh thwong mai so tham: Bi don phai chiu 4n phi trén yéu
cau khoi kién cia nguyén don duoc Toa an chap nhan. Nguyén don khong phai
chiu an phi nén duoc hoan la1 so tién tam ung an phi da ndp.
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- An phi kinh doanh thuong mai phuc tham: Do Toa an cap phutic tham giir
nguyén ban an so tham nén nguo1l khang céo la Cong ty T4 phai chiu an phi
phuc tham.

Vi cac 1€ trén;
QUYET PINH:
Cin ctr cac Diéu 148, 308, 313 cua Bo luat T6 tung dan su nim 2015;

Can cir vao Dicu 26 va 29 cua Nghi quyét s6 326/2016/UBTVQH14 ngay
30 thang 12 nam 2016 cua Uy ban Thuong vu Qudc hoi quy dinh vé mure thu,
mién, giam, thu, ndop, quan 1y va st dung an phi va 1€ phi Toa an:

Khong chap nhan khang céo ctia Cong ty Co phan T4. Giir nguyén Ban an
dan su so tham s6 177/2023/KDTM-ST ngay 06 thang 9 nim 2023 cua Toa 4n
nhan dan Quan 1, Thanh ph6é H6 Chi Minh.

Tuyén xu:
1. Chap nhan yéu cau khoi kién cia Cong ty Co phan T6.

1.1. Buoe Cong ty C6 phan T4 c6 trach nhiém thanh toan cho Céng ty Co
phan T6s6 tiéen con no cuaHop dong thi cong xiy dung so
2111/HOABINH/HDXL ngay 21 thang 11 niam 2018 va cac Phu luc hop dong
tinh dén ngay 06 thang 9 nim 2023 1a 60.035.685.842 (Sdu muroi ty, khong trdam
ba mwoi lam trieu, sau tram tam muwoi l[am nghin, tam tram bon mueoi har) di“mg,
bao gom: Tién thi cong con no 43.120.582.306 (Bon muroi ba ty, mét tram hai
muoi triéu, nam tram tam muwoi hai nghin, ba tram lé scu) dong; tién pha’[ V1
pham 3.449.646.584 (Ba ty, bén tram bén muoi chin triéu, sau trdm bén muroi
sau nghin, nam tram tam muwoi bon) dong; tién 1ii cham thanh toan
13.465.456.952 (Muwroi ba ty, bon tram séu mueoi lam triéu, bon trdam nam muoi
sau nghin, chin tram nam miroi hai) dong.

1.2. Buoc Cong ty C6 phan T4 c6 trach nhiém thanh toan cho Céng ty Co
phan T6s6 tién con no cuaHop dong thi cong xiy dung so
1005/2019/HOABINH/HDXL ngay 15 thang 5 nim 2019 va Phu luc hop dong
tinh dén ngay 06 thang 9 nam 2023 1a 97.833.638.366 (Chin muoi bay 1y, tam
tram ba muoi ba triéu, sau tram ba muoi tam nghin, ba tram sau muoi sau)
dong, bao gom Tién thi cong con no 74.384.379.377 (Bay muroi bon ty, ba trdm
tam mueoi bon triéu, ba tram bay muwoi chin nghin, ba trdm bay muoi bay) dong;
tién phat vi pham 5.323.386.507 (Nam ty, ba tram hai mwoi ba triéu, ba tram
tam mucoi séu nghin, nam tram lé bay) dong; tién lii cham thanh toan
18.125.872.482 (Muwroi tam ty, mot tram hai muweoi lam triéu, tam tram bay muoi
hai nghin, bon tram tam muwoi hai) dong.

Ké tir ngay c6 don yéu cau thi hanh an cua nguoi duoc thi hanh an cho
dén khi thi hanh 4n xong, bén phai thi hanh 4n con phai chiu khoan tién 14i cta
sO tién con phai thi hanh theo 141 suat no qua han trung binh trén thi truong tai
thot diém thanh todn twong tmg véi thoi gian cham tra.

15



2. Vé chi phi to tung: Ghi nhan Cong ty C6 phan T6 tu nguyén chiu chi
phi xem xét, tham dinh tai cho toa thap A (thap S1) du an khu nha ¢ phuong T,
Quan G, Thanh pho H6 Chi Minh. Céng ty Co phan T6 da nop du.

3. Vé an phi:

An phi kinh doanh thuong mai so tham: Cong ty C6 phan T4 phai chiu 4n
phi 1a 265.869.324 (Hai tram sau muwoi lam trieu, tam tram sau muwoi chin
nghin, ba tram hai moi bon) ddng. H1 lai cho Cong ty Co phan T6 s6 tién tam
ung an phi la 134.187.840 (Mot tram ba muroi bon triéu, mot tram tam muoi bay
nghin, tam tram bon mroi) dong theo Bién lai thu tam tmng 4n phi, 1& phi Toa 4n
sO AA/2021/0004867 ngay 02 thang 11 nim 2022 cua Chi cuc Thi hanh an dan
su Quan 1, Thanh ph6é H6 Chi Minh.

An phi kinh doanh thU.’O’ng mai phtic tham: Cong ty C6 phan T4 phai chiu
la 2.000.000 (Hai triéu) dong, nhung duoc trir vao tién tam tmg an phi phuc
tham di nop 1a 2.000.000 (Hai triéu) dong theo Bién lai thu s6 0045293 ngay 29
thang 01 nam 2024 cia Chi cuc Thi hanh an dan su Quan 1, Thanh ph6 Ho Chi
Minh. Céng ty C6 phan T4 d3 ndp du an phi phic tham.

4. Thi hanh 4n tai co quan thi hanh 4n dan su ¢6 tham quyén.
5. Ban an nay co6 hi¢u luc phap luat ngay.

6. Truong hop ban an duogc thi hanh theo quy dinh tai Diéu 2 Luat Thi
hanh an dan sy nam 2008 (da duoc stra doi, bo sung nam 2014) thi nguo1 duoc
thi hanh an dan su, nguoi phai thi hanh 4an dan su c¢6 quyén thoa thuan thi hanh
an, quyén yéu cau thi hanh an, tu nguyén thi hanh 4n hodc bi cudng ché thi hanh
an theo quy dinh ta1 cac dicu 6, 7. 7a va 9 Luat Thi hanh an dan su; thoi hiéu thi
hanh an dugc thuc hién theo quy dinh tai Diéu 30 Luat Thi hanh an dan su.

Noi nhén: TM. HOI PONG XET XU PHUC THAM
SIANDEC THAM PHAN - CHU TOA PHIEN TOA
- TAND cap cao ta1 TP HCM: *

- VKSND Cé{lp cao;

- VKSND TPHCM;

- Cuc THADS TP HCM;

- TAND Q.1;

- Ch1 cuc THADS Q.1;

- Cac duong su;

- Luu: VT, hd so vu an.
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