TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HA NOI Pjc 1ap - Tw do - Hanh phiic

Ban 4n s6: 129/2024/KDTM -PT
Ngay: 30/05/2024
V/v : Tranh chdp hop dong thi cng

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HA NOI
- Thanh phéin Hpi dong xét xir phiic thdm gém c6:
Thém phdn - Chii toa phién toa: Ba Lé Thiy Linh.

Cdc Tham phan: Ba Pham Thi Mai

Ba Nguyén Thi Thuy Hanh
- Thu ky phién toa: Ba Lé Thi Thuy Duong 12 Thu ky Toa an nhan dan Thanh phd
Ha Noi

- Dai dién Vién kiém sat nhan dan Thanh ph6 Ha Noi tham gia phién toa: Ba Hoang

Thi Hong Chiém - Kiém sat vién.

Trong céc ngay 29 va 30/05/2024 tai Try s¢ Toa 4n nhan dan Thanh phb Ha Noi
xét xtr phuc tham cong khai vu an Kinh doanh thuong mai thu 1y so: 188/2023/TLPT-
KDTM ngay 12 thang 10 ndm 2023 v¢ tranh chap hop dong thi cong do ban an Kinh
doanh thuong mai so thdm s6 08/2023/KDTM-ST ngay 20 thang 3 ndm 2023 cta Toa
an nhan dan qu;fm B’a Dinh, thanh ph6 Ha N1 bi khang cao theo Quyét dinh dua vu an ra
xét xir phtic tham so: 269/2024/QD-PT ngay 07 thang 05 nam 2024 gitra cac duong su:

* Nguyén don: Cong ty c6 phan K

Dia chi: Phong 2007, s6 B N, phuong T, quan T, thanh phd Ha Noi.

Nguoi dai dién theo phap luat: 6ng Tran Ptc D, chire vu: Giam déc; c6 mit.

* Bi dom: Cong ty c6 phan X1.

bia chi: Tﬁng EToéanha T,s6 EL, phuong T, quan B, thanh phé Ha Noi.

Ngudi dai dién theo phap luét: ba Nguyén Thi H, chire vu: Chu tich Hoi dong quan
tri.

_ Nguoi dai dién theo uy quyén: Ong Pham Phi H1 va ong Tran Nam P theo gidy uy
quyén s6 552/UQ-X1 ngay 08/06/2023; c6 mat.
NOI DUNG VU AN:

* Trong don khdi kig¢n va cdc 10i khai trong qud trinh gidi quyét vu dn, nguyén

don trinh bay:.

Ngay 12/07/2017, Cong ty c¢b phan K va Cong ty c6 phan X1 ky Hop dong sb
256/2017/HPKT. Noi dung co ban ctia hop dong: X1 (Bén A - giao thau) va nguyén don
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(Bén B — nhén thau) thyc hién g6i thau: “Thiét ké tram, Ldp dw todn + Thi ¢ong phan xdy
dung, cong nghé va thiét bi tram xit Iy nuéc thdi céng sudt 50m3/NG.D”, cong trinh: “Tru
so chinh Cong ty cd phﬁn X1 Ha Néi”’. Dia diém: sb B T, quan b, Ha No6i. Pham vi cong
viéc dugc quy dinh cu thé tai Khoan 2.1 Diéu 2 cta Hop déng.

Bén B chju trach nhiém dam bao thiét ké, cung cép vat tu, thiét bi, bd tri nhan luc
va chiu trach nhiém thi cong toan bo phan cong viéc cua hop ddng; bao dam thi cong theo
dung ban vé& thiét ké, cung cap vat tu thiét bi cho cong trinh bao dam méi 100%, dang
chung loai, chat luong, sb luong theo quy dinh cua hop ddéng va duge cac bén lién quan
nghiém thu trude khi dua vao thi céng (Khoan 2.2, 2.3, 2.4 Diéu 2).

Tién d6 thyuc hién hop déng (Diéu 4): Tong thoi gian thi cong theo hop ddng 1a 60
ngay, ké tir ngay ky Hop dong va nha thiu duoc bén giao thau ban giao mit bing thi cong
(Bao gom thit bay, chii nhét nhung khong bao gom thoi gian nghi Lé, Tét theo quy dinh
cua Nha nudc);

Thoi gian thi cong cong trinh s€ dugc kéo dai trong cac truong hop:
+ Céc truong hop bt kha khang theo luat dinh;
+ Do yéu cau ngimg thi cong ctia Bén A;

+ Do viéc cham nghiém thu hodc thanh toan ctia Bén A (ké tir khi Bén B da dé trinh
ho so nghi¢m thu va thanh toan hop 1€ va qua han Bén A thanh toén);

+ Thoi gian cho doi cac nha thau thi cong khac thi cong cac phan viéc khéc thi thoi
gian nay s€ dugc ghi vao nhat ky cong trinh l1am can cur dé trir vao thoi gian thi cong cong
trinh: Hinh thirc hop dong: Hop dong tron goi. Gia tri hop dong (Bao gom thué VAT):
930.000.000 dong (Chin tram ba muoi triéu dong). Phuong thirc va diéu kién thanh toan
(Diéu 6)

Hai bén thoa thuan vé phuong thirc thanh toan gém cac diéu khoan vé phuong thire,
tam &pg hop d()pg, thanh toan khoi lugng thuc hién, khoi lugng hoan thanh va quyét toan
hop dong, cu thé nhu sau:

+ Tam tng: Bén A s& tam tng cho bén B 30% gia tri hop dong trudc thué VAT
trong vong 07 ngay lam viéc ké tur ngay ky hop ddng va bén A nhan dugc hd so tam tng
hop 18 ctia bén B bao gom: Cong van dé nghi tam tmg ctia bén B, Thu bao 1anh tam ung,
Hop ddng (Ban photo).

+ Thanh todn dot 1: Sau khi bén B hoan thanh céng tac thi céng phan két cau bé xir
Iy nude thai, duoc bén A nghiém Thuhu; Bén A sé& thanh toan cho bén B dén 85% gia tri
cong viéc hoan thanh dugce nghiém thu dot 1. Thoi gian thanh toan khong qua 15 ngay ké
tir ngay nhan duogc ho so day du ctia bén B cung cép.

+ Thanh toan dot 2: Sau khi bén B tdp két vt tu, thiét bi dén chéan cong trinh dugc
bén A nghiém Thu, Bén A s€ thanh todn cho bén B dén 70% gia tr1 vat tu, thiét bi duoc
nghiém thu. Thoi gian thanh toan khong qué 15 ngdy ké tir ngdy nhan dugc hd so day du
ctia bén B cung cép.

+ Thanh todn khoi lwong hodn thanh: Sau khi Bén B hoan thanh todn bé viéc ldp
rap thiét bi ciia Tram xr 1y dugc bén A nghi¢ém Thu, Bén A s& thanh toan cho bén B dén
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85% gia tri cong viéc hoan thanh duoc nghiém thu dot 2. Thoi gian thanh toan khong qua
15 ngay ké tir ngdy nhan duogc ho so ddy du ctia bén B cung cap.

+ Quyét todn: Sau khi Nha thau (bén B) hoan thanh toan bo cong viéc theo Diéu 2
hop d6ng, hai bén ky Bién ban hoan thanh ban giao dwa hang muc céng trinh vao sir dung.
Nha thau (bén B) s& dé trinh hd so quyét toan cong trinh cho Cha dau tu (bén A) chap
thudn, bén A s& thanh toan cho bén B dén 95% gia tri quyét toan hop dong, thoi han thanh
toan trong vong 15 ngay (khong ké ngay nghi L&, nghi Tét); 5% gia tri quyét toan s& dugc
thanh toan ndt trong vong 07 ngay ké tir ngdy bén B ndp ching thu bao lanh bao hanh cho
bén A.

Cong trinh d3 duoc nguyén don thi cong xay dung, ldp dit hoan chinh cac hang
muc va X1 dang van hanh toan bo hé théng, dua vao sir dung va Cong trinh Tram xir 1y
nudc thai do nguyén don thi cong, xay dung cing dé dugc SO Tai nguyén va Moi truong
thanh phd H cap Glay phép xa nude thai vao ngudn nudce tir ngay 15/11/2017 (Thoi han
xa thai 1a 03 nam). Diéu nay cho thy, cong trinh ma nguyén don thi cong xay dung, lap
ddt da dam bao yéu cau vé chat luong cong trinh; sau d6, vi X1 da khong thanh toan cho
nguyén don theo diéu khoan hop dong da ky nén nguyén don da nging thi cong va cé
cong van thong bao dén X1 (Cong vin sb 26, 43, 48, 53, 60, 63, 71, 73/2018/CV-nguyén
don).

Tir ngay 26/04/2018 dén ngay 13/08/2018, nguyén don da nhiéu lan giri cong van
nhic nhd, dé nghi thanh toan va thong bao tam dimg van hanh thir nghiém Tram xir 1y
nude thai vi X1 da vi pham nghia vu thanh toan theo ho so thanh toan giai doan hoan
thanh (s tién la: 72.089.325 dong), thoi gian cham hon 145 ngay.

Tai cudc hop ngay 17/09/2018, cong ty cd phan E yéu cau nguyén don xu ly dut
diém va xong ¢ s0 B T thi moi tiép tuc thong qua hd so nay va ké ca ho so ciia cac dy an
khac; va y kién ctia nguyén don 1a: vé du 4n tai s6 B T, nha thau thong bao s& ding khong
thue hién tiép va dé nghi thanh 1y hop déng. Nguyén don dong y thanh 1y hop dong va
ddng y dé X1 mai don vi khac vao xt 1y; chi phi xir Iy s& do nguyén don chiu trach nhiém.
Trong qua trinh X1 moi don vi khac vao xu ly, nguyén don s& kiém tra hd so va co y kién
veé gia tri, dam phan gia tri cai tao.

Pén ngay 25/09/2019, nguyén don da hop véi X1 vé viéc vudng mac ciia nha thau
vé thanh to4n va nghiém thu quyét toan tai cac dy an T, Tran Duy H2, N. Bién ban cudc
hop ¢6 ghi nhan: v kién nguyén don 1a khong déng ¥ khoan khau trir theo Cong vin
3947/2019/X1 ngay 31 thang 07 nam 2019 ctia bén A. Nha thau dé nghi bén A cung cap
hé so, hop ddng ctia don vi thir ba thi cong hé thdng xir Iy nudce thai dé c6 can clr xem xét
céc khoan bén A d3 khau trir c6 thudc pham vi thuc hién ctia bén B hay khong. Pén luc
nay bén A c6 gti email cho nguyén don thé hién thué Nha thau Vi H3 thi cong thém Bé
xtt 1y su ¢ tram xt Iy nude thai (nhung trude d6, nguyén don khong nhan duoc bat ky tai
lidu gi lién quan dén pham vi cong viéc va viéc khau trir ndy), va nguyén don hoan toan
khong dong ¥ vi pham vi cong viéc trong hop ddng X1 thué Vii Hoang khong thudc hop
ddng s6 256/2017/HPKT cua X1 ky véi nguyén don.

’Vzé cong tac tam ung, thanh toan, quyét toan hop ddng da dugc hai bén thyc hién
cho dén thoi diém l}ién nay nhu sau: Gia tri hop déqg: 930.000.000 dong; Gia tri thuc
hién: 911.190.000 dong; Tién tam Uing: 253.636.364 dong (vao ngay 28/07/20170); Thanh
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toan dot 1: 164.115.461 d?)ng (vao ngay 13/02/2018); Thanh toan dot 2: 110.315.350 ddng
(vao ngay16/03/2018); Tong gia tri da thanh toan: 528.067.175 dong. Gia tri con lai phai
thanh toan: 383.122.825 dong.

Cac cong viéc con téq tai cua hop ddng dé hai bén tién hanh quyét toan va nghiém
thu thanh ly hop dong bao gom: Ky két Bién ban hoan thanh ban giao cong trinh dua vao
st dung; Ky ho so nghiém thu quyét toan cong trinh; Ky Bién ban thanh 1y hop dong.

Cong ty X1 dd co hanh vi chdm thanh todn cac hé so thanh todn dot 1,2; dac biét
la khong thanh toan dot 3 - thanh toan giai doan hoan thanh cho nguyén don.

Ngay 04 thang 11 nim 2017, nguyén don d dé trinh hd so dé nghj thanh toan dot
1 theo Hop ddng, bao gdm thanh toan phan xay dung (véi sb tién 1a 164.115.461 dong) va
vat liéu dau vao (voi sd tién 226.150.350 dong), téng s tién dé nghi thanh toan la
390.265.811 dong va Chu dau tu di chip thuin v6i dé nghi thanh toan cua nguyén don.
Dén tan ngay 13/02/2018, sau khi nguyén don nhiéu 1an giri céng vin dé nghi thanh toan,
X1 moi thanh toan sd tién nay cho nguyén don tuy nhién viéc chdm thanh toan cua X1 da
lam tri hodn tién do thuc hién Hop dong theo nhu hai bén théa thuan.

Ngay 21 thang 03 nam 2018, nguyén don da dé trinh hd so thanh toan giai doan
hoan thanh (ban chinh) theo Hop déng cho Chu dau tu (tuy nhién khong co6 bién ban giao
nhan ho so thanh toan). Tuy nhién, du da qua thoi han thanh toan va nguyén don da nhiéu
lan giri cong van nhac nhd va thac giuc, cho dén nay Cong ty X1 van khong thanh toan
cho nguyén don. Thay vao d6, Cong ty X1 dé yéu cau nguyén don phai stra chira lai rat
nhiéu cic hang muc cong trinh nho 16 mot cach bat hop 1y, bao gdm ca cac hang muc
khong thudc trach nhiém giai quyét cia nguyén don (nhw néi dung céng vin
1673/2018/X1; Cong van /2018/CV-nguyén don, Cong van 63/2018/CV — nguyén don).
Thém vao d6, X1 hoan toan da vi pham quy dinh cta hop dong khi khong thanh toan s6
tién theo hd so thanh toan giai doan hoan thanh cho nguyén don va theo diéu khoan cua
hop d6ng thi nguyén don hoan toan khong phai chiu trach nhiém vé chét luong cia cong
trinh tir ngdy 26/04/2018 (hd so ndp hoan thién ngay 21/03/2018).

Chinh viéc tri tré thanh toan hop dong cua X1 da din dén thoi gian thi cong cong
trinh bi kéo dai va lam cho viéc thuc hién hop ddng d6i v4i nguyén don hoan toan khong
c6 hi¢u qua, thua 16 trAm trong. Viéc Cong ty X1 khong thuc hién nghia vy thanh toan cua
minh nhung van lién tuc dua ra cac yéu cau khong thude pham vi trach nhiém cua nguyén
don 12 nham muc dich tri hon viéc thanh toan hop dong d6i voi nguyén don va tir d6
chiém dung vén cta nguyén don cang lau cang tot. Pay 1 hanh vi coi thuong Hop dong
va nguyén don, dong thdi vi pham nghiém trong quy dinh ctia phap luat.

Cong ty X1 da c6 hanh vi vi pham hop dong khi ban giao céng trinh dang thudc
quyén so hiru ciia nguyén don cho don vi khdc tiép tuc thi céng (khi chwa thanh 1y hop
dong va khéng cé sw dong ¥ ciia nguyén don) va ding cong no véi Nha thau khdc dé khau
trir cong no Hop dong véi nguyén don.

Ngay 11 thang 06 nam 2018, Cong ty X1 gui Thong bao s6 1778/2018/X1 vé viéc
Thong bao thué don vi doc 1ap khic phuc ton dong cia tram xtr Iy nudc thai, dén

17/08/2018 va 23/08/2018, X1 da ky két hop dong voi don vi khac (nha thau Vi H3) dé
thuc hién phan cong viéc nay khi van chua dugc nguyén don ban giao tai san va chua
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thanh 1y hop dong voi nguyén don. Hanh dong nay ctia X1 1 hanh vi coi thudong nguyén
don cling nhu hop ddng da ky két gitra hai bén khi theo Khoan 7.1 Piéu 7 cua Hop dong
c¢6 quy dinh vé Trach nhiém cua cc bén thi trach nhiém ctia bén A bao gom: Thanh todn
cho bén B diing theo quy dinh cua Hop dong; Bén A c6 thé chi dinh nha thau khac thuc
hién mot so viéc trong pham Vi gOi thau khi xem xét thdy ¢ loi hon cho bén A vé tién dj
va chdt lwong trén co sé c6 sw thong nhdt cia hai bén.

Ciing tai cudc hop ngay 17/09/2018, nguyén don dong ¥ v6i yéu cau thanh 1y hop
ddng cua X1 va s& ban giao lai cho nha thau khac; chi phi xir Iy thudc pham vi cong viée
ctia hop dong s& do nguyén don chiju trach nhiém. Tuy nhién, trong qua trinh X1 moi don
vi khac vao xur ly, nguyén don s& kiém tra hd so va c6 y kién vé gia tri, dam phan gia tri
céi tao, day 1a nodi dung théng nhat giita hai bén. Nhung X1 khong thuc hién dam phan gia
tri cai tao va lam rd pham vi cong viéc nhu thoa thuén trén.

DPén cudc hop ngay 25/09/2019 giita nguyén don véi X1 vé viée vudng méc cua
nha thau vé thanh toan va nghiém thu quyét toan tai cac dy 4n T, Tran Duy H2, N. Nha
thau nguyén don tiép tuc dé nghi X1 cung cép hd so, hop ddng ctia don vi thit ba thi cong
hé théng xir Iy nudc thai, dén luc nay X1 ¢ gii e-mail cho nguyén don vé viéc thué bén
thtr ba 1a nha thau Vii H3.

Trude d6, X1 giri Cong van 3947/2019/X1 ngay 31 thang 07 nam 2019 vé viéc trir
tién nha thau nguyén don véi 1y do khong hoan thanh cong tac van hanh tram, tuy nhién,
nhu da théng nhét trong cudc hop ngay 17/09/2018, nha thau nguyén don di dirng, khong
tién hanh tiép cong viéc ké tir thoi diém X1 khong thanh toan giai doan hoan thanh cho
nguyén don nén viéc X1 khau trir tién ctia nguyén don 1a hoan toan vo 1y. Thém vao do,
Nha thau dé nghi X1 cung cép hd so, hop dong ctia don vi thir ba thi céng hé théng xir Iy
nuéc thai dé c6 can ctr xem xét cac khoan X1 da khau trir ¢6 thudc pham vi thuc hién cta
nguyen don hay khong va X1 co gui e-mail cho nguyén don thé hién thué nha thau Vi H3
thi cong thém Bé xur Iy sy ¢b tram xtr 1y nudce thai (trude do, nguyen don khong nhén dugc
bat ky tai liéu gi lién quan dén pham vi cong vi€c va viée khau trir ndy). Day 1a phan cong
viéc X1 tr ¥ ky thém véi nha thau Vi H3 va hoan toan khong thudc pham vi cong viéc
ctia hop dong s6 256/2017/HPKT cta X1 ky véi nguyén don. Hanh dong nay cua X1 thé
hién ¥ dinh dung cong no ctia nha thau Vii H3 dé khau trir cong no hop dong X1 ky véi
nguyén don, chiém doat phan tién can duoc thanh todn cta nguyén don.

Ngay 09/12/2022 Céng ty C6 phan K ¢6 don stra doi va xin rit mot phan yéu cau
khoi kién. Nguyén don dé nghi Toa &n gidi quyét nhitng ndi dung sau:

- Budc Cong ty cf) phan X1 phai thanh toan ndt cho Cong ty c¢d phan K s con lai
la 383.122.825 dong (Bang chir: Ba tram tdm muoi ba triéu mdt tram hai muo1 hai nghin
tam tram hai muoi lam dong). Tinh theo gia tri ho so thanh quyét toan gitra hai bén.

- Budc Cong ty cb phﬁn X1 phai thanh toan cho Cong ty cd phan K sé tién phat vi
pham khong thanh toan (ke tur ngay phai thanh toan 1a ngay 21/03/2018; theo muc 6.3.3,

khoan 6.3, diéu 6 Hop d6ng) theo Hop dong 14 111.600.000 dong x 12% gia tri Hop dong,
theo khoan 8.3, diéu 8 va muc 9.2.1, khoan 9.2, diéu 9 cua Hop ddng sb 256/2017/HPKT.

- Bugc Cong ty cb phan X1 va ‘quan ly dy an s6 1 phai ph01 hop va hoan thién H6
so dé thanh quyét toan cho Cong ty c¢6 phan K trong Hop dong s6 256/2017/HPKT. Tong
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s6 tién ma Cong ty c¢b phan X1 phai tra 13 494.722.825 ddéng (Bon tram chin muoi bon
tri¢u, bay trdm hai muoi hai ngan, tdm tram hai lam dong).

Rut toan bo yéu cau bdi thudng thiét hai: Budc Cong ty co phan X1 thanh toan cho
Cong ty c6 phan K s6 tién bdi thuong thiét hai do chdm tra s6 tién 692. 057.946 déng (Tam
tinh tir ngay 29/03/2018 cho dén 29/11/2021; Twong duong véi 13i suat ma nguyén don
phai tra cho ba Luu Thi H4 theo Hop ddng va Phu luc Hop ddng s6 01 vay 2.315.870.000
ddng ky ngay 20/8/2019 dinh kém). Ly do: nguyén don xin tach yéu cau khoi kién nay
thanh yéu cau doc 14p, s& nop Ho so khoi kién sau nay.

Déi v6i yéu cau phan td caa bi don, nguyén don co ¥ kién nhu sau:

- Bugc nguyén don phai chiu chi phi v€ sinh: 2.310.000 ddng. Nguyén don dong y
d6i voi yéu cau nay cua bi don.

- Pbi v6i Phat vi pham chat lugng 50.000.000 dong: Theo coéng vin s
1993/2017/X1 ngay 7/12/2017: 50.000.000 déng: Trong qua trinh thi cong, khi céng trinh
chua dugc nghiém thu ban giao dua vao st dung, bén X1 da tu ¥ sir dung cac bé xur ly
nudce thai ma nguyén don da xay dung va chua hoan thién chdng thim, diéu nay di gay ra
hién tuong bé bi tham tai 2 diém, va nguyén don d3 phai tén rat nhiéu thoi gian khac phuc
xong van dé nay. Pay la vi pham nghiém trong ctia X1, can tré nguyén don trong qua trinh
thue hién Hop dong. Tram xit Iy nudc thai nay da dugc cac co quan quan Iy kiém tra, tham
dinh mau nudc sau xtr 1y va cap Gidy phép xa thai s6 373/GP-UBND ngay 15/11/2017,
diéu do6 ching t6 tai thoi diém ndy bén nguyén don da thi cong hoan thanh lap dat tram xur
1y nude thai va van hanh tram xu 1y nude thai dat chat luong. S6 tién 50.000.000 dong
phat 13 do bén X1 dua ra mét cach tuy himg, khong c6 co sd quy dinh tai Hop dong sb
256/2017/HDKT da ky; khong duoc su chép nhan cia nguyén don, thé hién rd viée thiéu
t6n trong Hop dong va ddi tac.

- Phat vi pham tién d6: 12% gié tri quyét toan = 12%%*817.140.000 = 98.056.800
ddng: Nguyén don khong vi pham vé tién d6 thi cong quy dinh tai diéu 4 cta Hop dong
60 ngay ké tir ngay ky Hop dong va Nha thau duoc bén giao thiu ban giao mat bang thi
cong. Tuy nhién, cho dén nay, X1 van chua c6 Bién ban ban giao mit biang cho bén nguyén
don, nén méc bit dau dé tinh tién d6 thi cong khong duoc xac dinh. Céc truong hop dugce
kéo dai thoi gian thi cong: theo diéu 4 ctia Hop dong nay, bao gdm: do viéc cham nghiém
thu thanh toan ctia bén A (ké tir khi bén B d3 ndp ho so nghiém thu va thanh toan hop 1¢
va qua thoi han bén A phai thanh toan). Va ké tir ngay 26/4/2018, bén nguyén don di co
cong van thong bao cho X1 vé viéc ngimg thi cong Hop dong nay.

- Bugc nguyén don thanh toan chi phi X1 thué nha thau khac vao hoan thién bd
sung phan cong viéc nguyén don bo do do vi pham vé chat lugng: Nha thau Nam Huy:
243.521.158 dong va nha thau Vi H3: 811.817.396 dong.

X1 da vi pham nghia vu thanh toan: Theo muc 7.1, diéu 7 (Trach nhiém bén A) cua
Hop dong; mic du nguyén don da hoan thién hd so thanh toan khéi luong hoan thanh tir
ngay 21/3/2018 theo quy dinh tai khoan 6.3.3, muc 6.3, diéu 6 (vé Ho so thanh toan khi
lwong hoan thanh) ciia Hop dong; nhung dén nay X1 khong thanh toan. Theo khoan 9.2.1,
muc 9.2, diéu 9 ctia Hop ddng (Tam dimg cong viéc bai bén B), ¢ ghi rd: Néu bén A
chdm thanh todn cho bén B qud han 20 ngay so véi thoi han quy dinh ciia diéu 5 tai Hop
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dong. Khi d6 bén B cé trach nhiém théng bdo cho bén A bang van ban vé viéc tam dimg
cong viéc. Trong vong 02 ngay ké tir ngay bén B giri théng bdo néu bén B nhdn dweoc thanh
toan thi bén B phai tlep tuc tién hanh céng viéc tré lai nhw binh thuong. Bén nguyén don
da gui cac cong van sb 26, 43, 48,53, 60, 63, 71, 73/2018/CV-nguyén don dé yéu cau
thanh todn va thong bao s€ tam ngung cong Viéc cﬁa Hop ddng nay cho dén khi nhan duogc
thanh toan. Vi vay nguyén don hoan toan khong phai chiu trach nhiém cac anh hudéng lién
quan dén goi thau do viéc X1 khong thanh toan.

Khoi luong cong viéc nguyén don da thuc hién: Vai thuc té thi cong tai hién truong;
khoi lugng cong viéc ma nguyén don chua hoan thanh chi 1a viéc Tiép tuc dao tao van
hanh chuyén giao cong nghé (tri gia 17.100.000 d- chua VAT thudc Hop dong nay), viéc
nay dang tam dimg dé doi X1 thanh toan khdi luong hoan thanh, nhung X1 d3 vi pham
khong thanh toan. Va ho so thanh toan ma bén X1 di c6 xac nhan (nhung chwa day dit &
trong Don phan t6 nay) 12 817.140.000 d & trén (chiém 88% cua GTHD = 930.000. 0004),
diéu do cho thay nguyén don da hoan thanh toan bd cac cong viéc lap dit hé thdng thiét
bi thudc Hop dong thi cong tram xir Iy nude thai nay. Hién tai X1 van tu ¥ st dung vén
hanh tram xtr Iy nude thai do nguyén don di lip dit ma khong thanh toan cho nguyén don.

Cac ho so ciia cac nha thau Nam H, Vi H3: Vi X1 da vi pham thanh toan theo Hop
dong, Nha thau nguyén don da thong bao nglmg cac cong viée ké tir ngay 26/4/2018 (theo
cong vin s6 26, va cac cong vin 43, 48, 53, 60, 63, 71, 73/2018/CV-nguyén don tiép theo
da nhic lai noi dung nay), nén nguyén don khong chiu trach nhiém cac cong viéc lién quan
dén tram xtr Iy nudc thai nay.

Pham vi cong viéc ma cac nha thau Nam H va Vit H3 thuc hién khong nam trong
pham vi Hop déng 256/2017/HPKT ma nguyén don va X1 di ky ngay 12/7/2017. Toan
bo hé thong nguyén don da lap dat thi X1 di dua vao si dung tir 2018 cho dén nay. Phan
viéc con lai nguyén don khoéng lam co gia tri 17.100.000 d- chua VAT (nguyén don da
khong tinh muc nay vao sd tién doi X1 phai thanh toan), nhung do X1 vi pham Hop ddng
nén nguyén don da ngung thuc hién.

Céc hd so hoan cong va thanh toan ctia 2 nha thau trén chua hoan thién: khong c6
Bién ban thanh 1y hop déng/chét cong ng, Ban v& hoan cong khong c6 xac nhan cua Chu
dau tu; cac Hoa don ctia nha thau AC khong lién quan dén cong trinh nay va Uy nhiém
chi cua X1 khong thé hién du sb t1en nhu yéu cau trong Pon phan td. Vi vy nguyén don
khong chiu trach nhiém véi cac van dé ké trén ma X1 tu y di thué dé liét ké ra va khong
lién quan dén Hop dong da ky.

* Bj don: Cong ty co phan X1 trinh bay:

Ngay 12/07/2017, Cong ty co phan K (nguyén don) va Cong ty cd phan X1 (goi tat
1a X1) c6 ky véi nhau Hop dong s 256/2017/HPKT vé goi thau: “Thiét ké tram, Ldp dy
todn + Thi céng phan xdy dung, cong nghé va thiét bi tram xir Iy nuéc thdi cong sudt
50m3/ng.d v6i X1 1am Chu dau tu va nguyén don 1 Nha thau thi cong.

Dbi véi viée nguyén don trinh bay tir ngdy 26/04/2018 dén ngay 13/08/2018,
nguyén don dd nhiéu 1an guri céng van nhic nhd, dé nghi thanh toan va thong bao tam
dung van hanh thtr nghiém Tram xtr Iy nudce thai vi X1 da vi pham nghia vu thanh toan
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theo hd so thanh toan giai doan hoan thanh (sé tién la: 72.089.325 déng). Phia X1 xac
nhéan khong nhéan dugc cac cong van trén.

Can cur theo hop ddng s6 256/2017/HPKT: Cac dot thanh toan dugc chia 1am 5 giai
doan cu thé:

X1 ,dﬁ }hanh toan dén dot‘ 2-70% g@é tri vat tu thiét bi duoc nghiém thu cho nguyén
don véi s6 tién: 578.067.175 dong. Chi tiét:

Tam tng 30% gia tri Hop dong trudc thué ngay 28/7/2017: 253.636.364 d

Dot 1: Thanh toan d‘é’n 85% khdi luong cong viéc hoan thanh dugc nghiém thu ngay
13/2/2018: 164.115.461 dong.

Dot 2: Thanh toan 70% gia tri vat tu, thiét bi duoc nghiém thu ngay 16/3/2018:
160.315.350 & (nhung vi nguyén don thi céng kém chat lwong nén X1 da phat vi pham
chat lieong va vé sinh méi truong doi véi nguyén don: 50.000.000 dong va can trir truc
tiép vao gid tri phdi thanh todn dot 2), nén gia tri thuc t¢ ma X1 thanh toan dot 2 cho
nguyén don sau khi trir phat vi pham chét luong 13: 110.315.350 dong.

Dot 3: Thanh toan khdi luong hoan thanh nghiém thu dot 2: 72.089.325 d (sau khi
trie cac khoan da tam tng, khodn da thanh toan, cac khoan nguyén don b1 phat vi pham
Hop dong). Nhung X1 chua thyce hién thanh toan cho nguyén don vi thuc té HO so dé nghi
thanh toan nguyén don ndp khong hop 18 theo diéu 6.3.3 ciia Hop dong va hang muyc thi
cong cua nguyén don tai Du an kém chat luong nén tam dung thanh toan.

Nguyén don da xuat 02 Hoa don VAT véi tong gia tri 764.890.000 dong (Hoan
thanh 85% cong viéc dugc nghiém thu dot 2). Trong d6: Hoa don 0111 xuat ngay
05/1/2018 ¢6 gia tri: 287.294.500 dong va Hoa don 0113 xuat ngay 10/1/2018 ¢ gia tri:
480.595.500 dong.

Thuc té dén dot 3 thanh toan khéi luong hoan thanh nghiém thu nhung bén nguyén
don da khong gri cho X1 ho so thanh toan theo diing ndi dung cta hop dong. Vi vay, X1
da dung thanh todn cho nguyén don.

X1 khong dong y dbi vaoi yéu cau khoi kién ciia nguyén don doi X1 véi 1y do nhu
Sau.

Can ct Diéu 9.4 cuia Hop dong quy dinh: “Sau khi théng bdo chdm dvrt Hop dong
co hiéu lyc hai bén sé thoa thudn va xac nhdn gia tri khoi lwong thuc hién cua Bén B va
cdc khodn phdi thanh todn cho cdc c¢ong viéc dwege thuc hién ding theo Hop déng. Bén B
khong dwoc nhdn bat ky khoan thanh toan nao cho dén khi Bén A xdc nhdn dwoc céc chi
phi ma Bén A phdi ganh chiu do viéc cham dirt Hop dong.”

T ngdy nguyén don dong ¥ thanh 1y hop dong (theo bién ban lam viéc ngay
17/9/2018) dén ngay nguyén don ndp don khéi kién tai Toa an, nguyén don khong thuc
hién ban giao hién trang cong trinh tram xtr 1y nudc thai cho X1, khong xac nhan khoi
luong da thuc hién va ndp hd so thanh toan hop 1€ gia tri thi cong thuc té cho X1. Do d6
X1 khéng c6 co s& dé xac nhan gia tri nguyén don di thi cong thuc té. Do d6, X1 chua
thue hién thanh toan va ddi trir cac khoan phai tra cho nguyén don hoan toan xuat phat tir
16i ca nguyén don khong ndp hd so thanh toan hop 1é nén gia tri thuc té nguyén don da
thi cong, cac khoan phat vi pham va boi thuong thiét hai chua dugc 2 bén théng nhét theo
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quy dinh tai Biéu 8 Hop dong Do do, nguyén don yéu cau X1 phai thanh toan khoan tién
con lai bang phuong thirc: 1dy gia tri Hop dong d3 ky trir di gia tri da thanh toan dé tinh ra
murc gia ma X1 con phai thanh toan la hoan toan khong chinh xac. Trong khi trach nhiém
ctia nguyén don d6i voi cac khoan phat vi pham (chét lugng va tién d6), trach nhiém boi
thudng thiét hai quy dinh tai diéu 8 cua Hop ddng xuat phat tir 15i ciia nguyén don thi
khong duoc nguyén don dé cdp va cén trir vao gia tri dé nghi thanh toan 1a khong dung.

Nguyén don vi pham tién do thuc hién Hop dong 344 ngay. Tham chi dén ngay
ddng ¥ thanh Iy Hop ddng hang muc xin thoa thuan déu ndi xa thai vao hé théng chung
ctiia Thanh phé Ha Nbi chwa dugc thue hién; Hang muc chay tht, van hanh, dao tao va
chuyén giao cong nghé chua dugc thyc hién.

Nguyén don vi pham vé chit lugng thi cong cong trinh: Bién ban hop ngay
17/9/2018 nguyén don van khéng thé khic phuc duoc cac 16i kém chét luong néu trén.
Chi tiét: Khong c6 vi sinh dan dén dau dan tich tu bun; Bun thai ngap day chd bom (dén
thoi diém hién tai) din dén bom khong hoat dong dugc; Phan duong dng nha thau két noi
rat kém (Ong PVC); Hé thong bom ngoai (bom nudc thai ra dudng nude thoat thai cua
thanh phd) chua hoat dong; Nudc thai khong qua xtr 1y nén gay mui héi théi anh hudng
dén cac khong gian chung va truc k¥ thuat cta toa nha; Chua c6 thoa thuan du ndi xa thai
ra moi truong. Pong thoi, nguyén don thé hién y chi: Ding ko thuc hién tiép va dé nghi
thanh 1y Hop dong; dong y dé X1 moi bén thir ba sira chita khac phuc

Nhu vay, dén thoi dlem hai bén dong ¥ thanh ly Hop dong, nguyén don thtra nhan
c6 ton tai cac hang muyc ton dong kém chat luong chua khic phuc, dong y dé X1 thué bén
thir ba thuc hién stra chita, xur Iy va nguyén don s€ chiu chi phi. Ttr cac phan tich trén, X1
khang dinh viéc X1 hoan toan c6 quyén khong thuc hién bat ky mot khoan thanh toan nao
cho nguyén don khi X1 chua x4c dinh dugc cac chi phi ma X1 da phai bo ra dé thué Nha
thau khac khéc phyc nhitng t6n dong, sai sot vé chat lwong ma nguyén don di khong thuc
hién dén ngay déng y thanh 1y va dung toan bd hoat dong van hanh, stra chira khic phuc
tai Cong trinh.

Vi pham nghia vu ndp hd so thanh toan hop 1¢: diéu 6.3.3 Hop dong quy dinh: Sau
khi hoan thanh viéc lap dit thiét bi va duoc nghiém thu, Bén B giri cho bén A dé nghj
thanh toan gém: “Céng van dé nghi thanh todn; bién ban nghiém thu vdt tu, thiét bi dau
vdo; bién ban nghiém thu céng viéc xdy dwng; bién ban nghiém thu ldp dat tinh thiét bi,
Chitng chi nguén géc, xudt xir, chdt lwong cia vdt tw, thiét bi (CO,CQ...); Bdn vé hodn
céng, Nhdt ky thi cong (ban photo) ban tinh khéi lwong hoan thanh dwoc nghiém thu cé
xdc nhan cua Giam sat cua CDT; Bang tinh gid tri de nghi thanh todan co xac nhdn cua
Bén A (kém theo File mém tinh toan); Hop dong (photo) Héa don VAT hop 1é (ban goc);
s6 lwong ho so 04 bé (2 bo goc, 2 bo photo) ”.

Thuce té, nguyén don da khong nop hd so thanh toan hop 18: Bang tinh khoi luong
hoan thanh chua c6 xac nhin cua X1/tu vin giam sat, Bang tinh gid tri dé nghi thanh toan
chua c6 xac nhan cua X1, chua c6 Hoa don VAT hop 1¢ (thé hién trong HO so dé nghi
thanh to4n giai doan hoan thanh). Nhu vy, Ho so thanh toan khéi luong hoan thanh chwa
duoc nguyén don trinh hop 18, ddn dén chua phat sinh nghia vu X1 phai thanh toan cho
nguyén don. Dén nay hai bén chua thong nhit duoc gia tri ma nguyén don da thyc hién,
gia tri phat vi pham va boi thudng thiét hai ma nguyén don phai c6 trach nhiém ddi voi
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X1 quy dinh tai Hop dong Do do, viéc nguyén don yéu cau X1 thanh toan gia tri con lai
ciia Hop dong, phai bdi thuong do chim tra tién theo lai suit 7,5%/nam (29/3/2018 dén
29/11/2021) va boi thuong thiét hai do cham tra tién (tam tinh tor 29/03/2018 dén
29/11/2021) twong duong voéi 13i suit 100%/nim ma nguyén don phai tra cho Ba Luu Thi
H4 theo HD vay 2.315.870.000 dong 1a khong c6 can ctr.

Cong ty C6 phan X1 ¢6 don yéu cau phan t6 voi ndi dung sau:

- Can ctr vao diéu 8.2.2 ctia Hop ddng thi cong. Budc nguyén don phai chiu phat vi
pham vé chit luong theo cong vin sd 1993/2017/X1 X1 ngay 07/12/2017: 50.000.000
ddng; Budc nguyén don phai chiu phat vi pham vé tién do. Tong gia tri cac khoan phat 1a
12% gia tri quyét toan 1a 91.786.800 dong.

- Budc nguyén don phai chiu chi phi vé sinh: 2.310.000 dong;

- Bugc nguyén don phai thanh toan chi phi X1 thué nha thau khac vao hoan thién
b6 sung phan cong vi¢c nguyén don bé d& do vi pham veé chat luong:

~ Tai phién tda, bi don cin cir vao két luan dinh gia ciia cong ty TNHH K1 dé yéu
cau nguyén don thanh toan chi phi X1 da thué nha thau Nam H va Vi H3 1a 828.140.311
dong;
Tong gia tri nguyén don phai chiu phat, thanh toan cho X1 sd tién 13: 978.507.111
dong.

Péi v6i viec moi nha théu Nam Huy va nha thau Vii H3, X1 khong con luu lai cac
van ban guri cho nguyén don vé viéc moi nha thau Nam H, Vit H3 stra chita, hoan thién
dbi véi nhiing phan cong viéc ma nguyén don chua hoan thanh. X1 ciing khong c6 van
ban chiing minh vé viéc da duogc su chap nhan cua nguyén don dé moi nha thau Nam H,
Vi H3 stra chira, hoan thién thay nguyén don.

Tai bin dn Kinh doanh thwong mai so thim _56' 08/2023/KDTM-ST ngay
20/3/2023 cua Toa an nhdn din qudn Ba Dinh, thanh pho Ha N¢gi da quyét dinh:

L Chép nhan mot phan yéu cau khoi kién cua Cong ty ch)’ phan K dbi v6i Cong ty
cO6 phan X1 vé y€u cau thanh toan theo Hop dong kinh t€ s6 256/2017/HPKT ngay
12/7/2017.

Budc Cong ty c6 phan X1 thanh toan cho Cong ty c6 phan K sb tién: 236.822.825

(Hai tram ba muoi sau triéu, tam tram hai mwoi hai nghin, tam tram hai muoi lam) dong

_ Khong chap nhan yéu cau cua Nguyén don d6i véi viée yéu cau X1 thanh toan sO
tién boi thuong thi€t hai do cham trd tién tam tinh tor 29/3/2018 dén 29/11/2021 la
116.627.028 (Mot tram muoi sau tri¢u, sau tram hai mwoi bay nghin, khong tram hai muoi
tam) dong.

2. Pinh chi mdt phan yéu cau khoi kién ddi véi s6 tién boi thuong thiét hai do cham

tra s tién 692.057.946 (Sau tram chin mwoi hai triéu, khong tram nam muwoi bay nghin,
chin tram bon muoi sdu) ddng do nguyén don rat yéu cau.

3. Chép nhan yéu cau phan t6 ciia Cong ty c¢d phan X1 va quan Iy du an sb 1
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%C6%B0u%20Th%E1%BB%8B%20H%C3%A0
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%C6%B0u%20Th%E1%BB%8B%20H%C3%A0
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20x%C3%A2y%20d%E1%BB%B1ng%20v%C3%A0%20qu%E1%BA%A3n%20l%C3%BD%20d%E1%BB%B1%20%C3%A1n%20s%E1%BB%91%201
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20TNHH%20ki%E1%BB%83m%20to%C3%A1n%20th%E1%BA%A9m%20%C4%91%E1%BB%8Bnh%20gi%C3%A1%20v%C3%A0%20t%C6%B0%20v%E1%BA%A5n%20SVC%20Vi%E1%BB%87t%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Nam%20Huy
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20V%C5%A9%20Ho%C3%A0ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20V%C5%A9%20Ho%C3%A0ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Nam%20Huy
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20V%C5%A9%20Ho%C3%A0ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Nam%20Huy
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20V%C5%A9%20Ho%C3%A0ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20K%E1%BB%B9%20thu%E1%BA%ADt%20m%C3%B4i%20tr%C6%B0%E1%BB%9Dng%20%C4%90%C3%B4%20th%E1%BB%8B
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20X%C3%A2y%20d%E1%BB%B1ng%20v%C3%A0%20qu%E1%BA%A3n%20l%C3%BD%20d%E1%BB%B1%20%C3%A1n%20s%E1%BB%91%201
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20X%C3%A2y%20d%E1%BB%B1ng%20v%C3%A0%20qu%E1%BA%A3n%20l%C3%BD%20d%E1%BB%B1%20%C3%A1n%20s%E1%BB%91%201
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20X%C3%A2y%20d%E1%BB%B1ng%20v%C3%A0%20qu%E1%BA%A3n%20l%C3%BD%20d%E1%BB%B1%20%C3%A1n%20s%E1%BB%91%201
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20K%E1%BB%B9%20thu%E1%BA%ADt%20m%C3%B4i%20tr%C6%B0%E1%BB%9Dng%20%C4%90%C3%B4%20th%E1%BB%8B
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20X%C3%A2y%20d%E1%BB%B1ng

Budc Cong ty ¢ phan K phai thanh toan cho Céng ty ¢ phan X1 sb tién 1a
922.2371.111 (Chin tram chin mwoi hai tri¢u, hai tram ba muoi bay nghin, mgt tram muoi
m¢t) dong, cu thé nhu sau:

- S6 tién phat vi pham vé tién d6 12 91.786.800 (Chin muroi mot triéu, bay trdm tdm
muoi sau nghin, tam tram) dong;

- SO tién phdi chiu chi phi vé sinh: 2.310.000 (Hai triéu, ba tram muweoi nghin) dong;

- S6 tién moi nha thau Nam H va Vi Hoang V khic phuc su ¢6 1a: 828.140.311
(Tam tram hai muwoi tam triéu, mot tram bon mwoi nghin, ba tram muoi mot) dong;

Ngoai ra ban an con quyét dinh vé an phi va quyén khang cao cia cac duong su

Khéng dong ¥ v6i ban an so tham ngay 27/3/2023 Cong ty cb phan K ¢6 don khang
c40 dé nghi Toa an chip nhan yéu ciu cua nguyén don va bac yéu cau phan té caa bj don.

Pai dién Vién kiém sat nhan din thanh pho Ha Noi phat biéu:

Vé thu tuc t6 tung: Toa an nhan dan Thanh phd Ha Noi tién hanh thu 1y va giai
quyét vu an ding quy dinh cia Bo luét to tung dan sy.

V& viéc tuan theo phap luit td tung ctia thAm phan, HDXX va viéc chap hanh phéap luat
cua nguyén don, nguoi khang cdo diing qui dinh ctia B luat to tung dan su.

Xét yéu cau khang cdo ciia nguyén don vé viéc thanh toan khoan no va sé tién
phat vi pham do cham thanh toan:

Xet hop dong kinh té s6 256/2017/HPKT ngay 12/07/2017, cong trinh nguyén don
thi cong da lap dat, hoan thanh cac hang muc. Chi con cong viéc van hanh va chuyen giao
cong ngh¢. Bi don khong ky nghiém thu nhung da dwa vao st dung. Viéc xin cap phép
xa thai nguyén don da thuc hién, dugc UBND thanh phd cép gidy phep Do d6 sé tién
con lai chua thanh toan theo hd so thanh quyét toan 13 383.122.825 dong di trir phan cong
viéc chua thyuc hién. Do d6 can chép chép nhan budc bi don phai thanh toan cho nguyén
don s6 tién nay.

Pbi voi tién phat vi pham: Hop dong quy dinh thoi gian hoan thanh 60 ngay. Tinh
dén ngay 12/3/2018 (ngay nguyén don trinh hd so thanh toan dot 3), hd so van chua hoan
thién do thiéu chit ky cua tu van giam sat va hoa don GTGT. Ngay 17/9/2018 nguyén
don dong vy thanh 1y hop dong thi cac ton tai khic phuc nguyén don khong thyc hién. Bi
don dung thanh toan cho nguyén don la ding theo thoa thuén tai diéu 9 Hop dong 256.
Do d6 yéu cau bdi thuong thiét hai do cham thanh toan tir ngay 29/3/2018 dén 29/11/2021
khong dugc chap nhan.

Vé yéu cau phan to ciia bi don:

Phat vi pham tién d§ 12% gié tri quyét toan 91.786.800 dong, nguyén don khong
bao dam tién do theo hgp dong nén phai chiu phat s6 tién nay.

Chi phi vé sinh 2.310.000 dong nguyén don ddng y thanh toan nén ghi nhan su tur
nguyén nay
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https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20X%C3%A2y%20d%E1%BB%B1ng%20v%C3%A0%20qu%E1%BA%A3n%20l%C3%BD%20d%E1%BB%B1%20%C3%A1n%20s%E1%BB%91%201
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Nam%20Huy
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20V%C5%A9%20Ho%C3%A0ng%20v%C3%A0o
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20K%E1%BB%B9%20thu%E1%BA%ADt%20m%C3%B4i%20tr%C6%B0%E1%BB%9Dng%20%C4%90%C3%B4%20th%E1%BB%8B

V& viéc thanh toan gia tri sira chita cua nha thiu Nam H va Vi H3: 828.140.311
dong Theo bién ban hop ngay 17/9/2018 nguyén don ddng ¥ thanh 1y hop dong va dong
¥ dé bi don moi nha thau khac vao xu 1y ton tai.

Ngay 23/8/2018 Bi don ky hop ddng s6 452 véi cong ty V1 khi chua thong nhét
thanh 1y hop dong véi nguyén don. Noi dung khong chi gidi han ¢ viée khic phuc su ¢b
ma thue hién theo thiét ké méi d6i voi Tram xir Iy nude thai.

Ngay 23/7/2021 Bi don ky hop dong s6 311 voi Cong ty Nam H noi dung xir 1y
mui khi thai cua Tram xtr ly nudc thai. Trude do ngay 11/01/2020 bi don dé ky xac nhan
hé so thanh toan v&i Vit H3 khong ¢6 ndi dung t6n tai vé mui khi thai. Sau hon 01 nam
bi don ky xac nhan du diéu kién thanh toan véi Vii H3, bi don yéu cau nguyén don phai
chiu chi phi stra chita ma Vi H3 thuc hién 1a khong c6 co s& chép nhan.

Trong thong bao két qua lwa chon nha thau, bj don da néu cong trinh di co san bé
tur hoai va ndi dung cong viéc nha thau phai khao sat hién trang nhung trong hop dong
256 khong thoa thuin ndi dung nay. Thuc té nguyén don khong khao sat va khong phat
hién mait bang thi céng chua c6 bé phdt hién trang nén khong dwa phuong an du phong
xay bé phét vao ho so thiét ké. Khi Vii H3 vao khic phuc su ¢6 phai xdy bé phdt dé xur
1y su ¢6 12 nam ngoai nodi dung thoa thuan tai hop dong 256. Do d6 xac dinh 18i phat sinh
thudc ca 02 bén. Bi don phai chiu 18i nhiéu hon = 60%, nguyén don chiu 40% gia tri boi
thuong theo chi phi Vit H3 thuc hién dugc x4c dinh theo chtng thu tham dinh gia so
2212.301/CT-SVC. Toa an cap so tham chap nhan toan b yéu cau phan tb ciia bi don 1a
khong phu hop.

Pé nghi HDXX: Can ctr Bg luat dan sy 2015; khoan 2 diéu 308 Bo luat td tung dan
su, Nghi quyét 326/2014/UBTVQH ngay 30/12/2016 cua Uy ban Thuong vu Quéc hoi:
Chép nhan mot phan khang céo cua nguyén don, stra ban an so tham vé ndi dung:

- Budc Bi don phai thanh toan s6 tién no cho nguyén don 383.122.825 dong.
‘ - Chap nhan mot phan sb tién nha thau Vii Hoang khic phuc sy ¢b lién quan dén

ton tai cua nguyén don la 240.895.182 dong.

- Khong chap nhan yéu cz‘i,u cua bi don d6i v6i s tién phai thanh toan cho nha thau
Nam Huy do khong lién quan dén ton tai cia nguyén don theo hop dong 256.

- Nguyén don khong phai chiu an phi phuc tham.

NHAN PINH CUA TOA AN:
Can cw vao tai liéu, chitng cw da dwoc kiém tra, xem xét tai phién toa, két qua viéc

tranh tung tai phién toa, ¥ kién ciia kiém sdt vién, cdc quy dinh ciia phdp ludt, Hoi dong
xét xu nhan dinh:

Trén co s& Hop dong kinh té s6 256/2017/HPKT ky ngay 12/07/2017 giita Cong
ty c6 phan X1 (viét tat 1a X1) va Cong ty c¢d phan K. Theo d6 cong ty K nhan thi cong
g6i thau “Thiét ké tram, Lép dir todn + Thi céng phan xdy dung, cong nghé va thiét bi
tram xit Iy nuede thdi cong sudt 50m3/ng.d cho cong trinh "Tru s¢ Cong ty ¢ phan X1 Ha
Noi tai s6 B phd T, quan D, Ha Noi. Gia hop dong tron goi 1a 930.000.000 dong.

Pham vi cong viéc quy dinh tai diéu 2 cua Hop dong c6 ndi dung chinh nhu sau:
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20V%C5%A9%20Ho%C3%A0ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20V%C5%A9%20Ho%C3%A0ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20X%C3%A2y%20d%E1%BB%B1ng%20v%C3%A0%20qu%E1%BA%A3n%20l%C3%BD%20d%E1%BB%B1%20%C3%A1n%20s%E1%BB%91%201
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20X%C3%A2y%20d%E1%BB%B1ng%20v%C3%A0%20qu%E1%BA%A3n%20l%C3%BD%20d%E1%BB%B1%20%C3%A1n%20s%E1%BB%91%201
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20K%E1%BB%B9%20thu%E1%BA%ADt%20m%C3%B4i%20tr%C6%B0%E1%BB%9Dng%20%C4%91%C3%B4%20th%E1%BB%8B
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ceetra
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20%C4%90%E1%BA%A7u%20t%C6%B0%20v%C3%A0%20X%C3%A2y%20d%E1%BB%B1ng%20s%E1%BB%91%201
https://trolyao.toaan.gov.vn/l%20link/o%20H%C3%A0%20N%E1%BB%99i%20t%E1%BA%A1i%20s%E1%BB%91%202%20ph%E1%BB%91%20T%C3%B4n%20Th%E1%BA%A5t%20T%C3%B9ng,%20qu%E1%BA%ADn%20%C4%90%E1%BB%91ng%20%C4%90a,%20H%C3%A0%20N%E1%BB%99i
https://trolyao.toaan.gov.vn/l%20link/o%20H%C3%A0%20N%E1%BB%99i%20t%E1%BA%A1i%20s%E1%BB%91%202%20ph%E1%BB%91%20T%C3%B4n%20Th%E1%BA%A5t%20T%C3%B9ng,%20qu%E1%BA%ADn%20%C4%90%E1%BB%91ng%20%C4%90a,%20H%C3%A0%20N%E1%BB%99i

- Pham vi cong viéc phan thiét ké:
+ Thiét ké Tram xtr 1y nudc thai
+ Thiét ké hé théng hat va xir Iy mui cho khu vuc bé xtr Iy

+ Thiét ké d4u ndi voi cac hé théng hién trang ngoai nha (Ho so xin phép x4 thai,
xin phép thod thuan va thi cong dau néi vao mang ludi chung ctua thanh pho).

+ T chtre thi nghiém danh gia két qua sau xur 1y

+ Lap hd so va xin cip phép xa thai

+ Van hanh chay thir va dao tao, huéng dan chuyén giao cong nghé.

- Pham vi cong viéc phin thi cong:

+ Nha thau chiju trach nhiém lién hé véi co quan chirc nang, thuc hién céc thu tuc
va dong cac khoan chi phi can thiét dé dam bao viéc thi cong duoc thuc hién, dé co thé
hoan thanh cong viéc dao phap nén duong va dau néi hé¢ thong thoat nudc thai tr Tram
xur Iy nude thai td1 mang ludi chung cua thanh phd. Nha thau phai cam két dam bao cap
phép xa thai Tram xu Iy nude thai nay sau khi di vao van hanh.

+ Thi cong x4y dung két cdu bé ctiia Tram xur 1y nude thai

+ Thi cong lap dat toan bo thiét bi cong nghé, dudng dng cong nghé Tram xur 1y
nuoc thai theo thiét ké dugc chu dau tu phé duyét.

+ Thi cong lap dat hé théng quat hat, xir Iy mui ciia Tram xir 1y

+ Bao hanh, béo tri, bao dudng Tram xt 1y, thoi gian giai quyét sy ¢ trong qua
trinh van hanh: Do nha thau dé xuat.

+ Lap ho so va xin cip phép xa thai tram xur Iy nudc thai nay sau khi di vao van
hanh.

Qua trinh thyc hién hop dong, nha thau Cong Ty K d4 thi cong, lap dat hoan thanh
cac hang muc va dang van hanh toan bd hé thong dé€ ban giao cho X1.

V& phan thanh toan: Tong gia tri hop dong 930.000.000 déng, Nguyén don xéc
nhan phan cong viéc da thyuc hién 911.190.000 dong (do trir phan viéc nguyén don chua
thue hién 1a ddo tao, van hanh chuyén giao cong nghé). S tién bi don da thanh toan
528.067.175 dong, con ng 383.122.825 dong.

Nguyén don da gui ho so thanh toan giai doan hoan thanh tir ngay 21/3/2018 va ¢
nhiéu cong van yéu cau bi don thuc hién thanh toan.

Ngay 1/6/2018 bi don ¢6 cong van s6 1673/2018/X1 thong bao Tram xu ly nudc
thai da dua vao van hanh khoang 06 thang nhung hoat dong khong 6 on dinh, van con ton
dong. Yéu cau nguyén don xtr ly dut diém trudce ngay 8/6/2018 mot s van dé nhu:

« Phat sinh mui hoi thdi tai khu vuc tang ham B1
« Khong c6 duong dng xa tran cho tram xir Iy nudc thai khi gap su cd
« Hé thdng bom tu dong thuong xuyén khong hoat dong dan dén sy cb tran nudc

« Chit luong nudc thai sau xtr Iy khong dam bao theo tiéu chuan.
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~ Ngay 11/6/2018 bi don c6 vén ban s6 1778/2018/X1 thong bao thué don vi khac
khac phyc ton dong do nguyén don khong thuc hién theo cong van s6 1673/2018/X1.
Ngay 4/7/2018 bi don tiép tuc ¢ van ban s6 324/2018 (BL97) tam dung thanh toan.

Ngay 17/9/2018 hai bén c6 bién ban 1am viéc, theo d6 nguyén don ddng ¥ chdm
dirt hop dong va dong y dé bi don moi nha thau khac vao thuc hién. Chi phi xt 1y do
nguyén don chiu trach nhi¢m, qua trinh bi don mo1 don vi khac, nguyén don s€ kiém tra
hd so va c6 ¥ kién vé gid tri, ddm phan gia tri cai tao.

Xét yéu ciu khang cao cia nguyen don déi véi gia tri da thuc hién: Hop dong
nguyén don thue hién chua duoc quyét toan, chua nghiém Thu . Nay nguyén don yéu cau
thanh toan gia tri giai doan hoan thanh nhung khong duoc bi don xac nhan. Theo quy
dinh tai diéu 6.4 cua hop ddng, hd so quyét toan s& do nha thiu dé trinh sau khi hoan
thanh toan bd cong viéc, hai bén ky bién ban hoan thanh ban giao hang muc cong trinh
vao str dung. O day cong trinh dang con ton tai phai khic phuc su ¢, khi nguyén don dé
trinh ho so thanh toan giai doan hoan thanh (dot 3), tai bién ban sé 19a/BBNT/CVXD
ngay 11/10/2017 nghiém thu lap dat ddu ndi ti dién diéu khién hé théng Tram xu 1y nude
thai, thanh phan tham giA nghiém Thuhu chua c6 chit ky cta tu vin giam sat, bang gia
tri dé nghi thanh toan chua dugc bi don phé duyét.

Hb so thé hién bi don da nghiém thu khéi lugng cong viéc ma nguyén don thuc
hién cua dot 1 va dot 2 néu tai diéu 6.3 cua Hop dong. Nguyén don da xuat 02 hoa don
GTGT voi tong gia tri 764.890.000 dong. Bi don xac nhan da ké khai thué véi 02 hoa
don nay.

Trong bang du toan Hop dong, phan chi phi khac nguyén don phai thuc hién trong
d6 c6 hang muc chi phi hé thong thu gom nude thdi vé Tram xik 1y va tuyén ong dau noi
ra hé théng thodt nude ciia thanh phé va va xin gidy phép xa thai. Day 1a ndi dung nguyén
don phai thuc hién theo quy dinh tai diéu 2.1 ctia Hop dong. Thuc té nguyén don d3 hoan
thanh phan viéc nay thé hién tai bién ban 1am viéc ngay 10/8/2018 v6i UBND phuong T
(BL540) do duong 6ng nay bi v& tran ra duong. Tai nhat ky thi cong ngay 7+8/9/2017
thé hién cong viée thi cong lap dit duong ong bom thoat nudce thai sau xu ly ra diém cho
dau ndi mang ludi thoat nudc thanh phéd (co ky nhan cua tu van giam sat). Pbi v6i glay
phép x4 thai, ho so thé hién ngay 15/11/2017 UBND thanh phd H cap Gidy phép sb
373/GP-UBND cho phép bi don x4 nuéc thai vao ngudn nudc. Tong chi phi nay 1a
133.000.000 d6ng. Theo ho so dé trinh thanh toan dot 2 chua ¢ hang muc thanh toan ctia
chi phi nay va hang muc nay khong nam trong phan viéc phai xtr Iy khac phuc su cb.

Nhu vay gié tri nguyén don di thuc hién: (764.890.000 dong 1a gia tri da xuat hoa
don dugc bi don x4c nhan + 133.000.000 dong 13 02 hang muc thu gom nudc thai vé tram
xtr 1y va cap phép xa thai chuwa dugc thanh toan) trir s6 tién bi don di thanh todn
528.067.175 dong, con lai 369.822.825 dong. Cap so tham chua xem xét phan cong viée
ctia 02 hang muc nay dé xac dinh sé tién bi don phai thanh toan lam anh huong quyén loi
ctia nguyén don. Do cac bén dong thanh ly hop dong, 02 hang muyc nay nguyén don da
thie hién nén budc bi don thanh toan s tién con thiéu 1a 369.822.825 dong.

Vé yéu ciu phat vi pham Hop dong: nguyén don yéu cay phat vi pham do khong
thanh toan theo quy dinh tai di€u 8.3 mirc phat 12% gia tri Hop dong =111.600.000 dong.
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Nguyén don tinh murc phat trén tong gia tri hop dong nhung ¢ day so tién phat
theo quy dinh tai diéu 8.3 1a khoan tién 13i cham thanh toan theo mure 1ai suat do Ngan
hang TMCP Cong thuong Viét Nam cong bd/sb tién cham thanh todn nhan véi thoi gian
chim tra. Nguyén don chi thic mic thoi gian tra cham cua dot 3 (tinh tir ngay 21/3/2018)
1a ngay nguyén don trinh hd so thanh toan voi sb tién 1a 72.089.325 dong nén khong thé
tinh 12% trén tong gia tri hop dong dugc va hon nita ho so thanh toan dot 3 chua c6 chir
ky cua tu van giam sat trong bién ban nghiém thu sd 19A nén chua hop 1¢. Vi vay yéu
cau tién phat do cham thanh toan v6i muc phat bang téng gia tri hop dong 930.000.000
dong x 12% = 111.600.000 dong khong dugc chap nhan.

V& yéu cau phan to ciia bi don:

- Yéu cau chi phi vé sinh: 2.310.000 dong. S6 tién nay nguyén don chip nhan dong
¥ chiu chi phi nay.
- Phat vi pham vé chit lwgng va tién do: theo diéu 8.2.2 cua Hop dong = 50.00.000 d,
Phat tién d¢ thyc hién hop dong 344 ngay. Tong gia tri cac khoan phat 12% gia tri quyét
toan (764.890.000 dong x 12%) = 91.786.800 dong.

’ Piéu 8.2.2 quy dinh phat vi pham tién do nhu sau: néu do 15i cia bén B ma téng
tién do thuq hién quy Sﬁnh tai di€u 4 bi cham tré, bén B phai chiu phat 0.5% gia tri quyét
toan Hop dong cho moi ngay cham.

Tién d6 thi cong hop dong quy dinh tai diéu 4 1 60 ngay ké tir ngdy nha thau dugc
bén A ban giao mat bang thi cong. O day cac bén khong c6 bién ban ban giao mit bang,
tinh theo nhat ky thi cong bat dau tir ngay 18/7/2017 dén ngay 21/9/2017 (do cong 02
ngay nghi 1& qudc khanh 2+3/9) 1a phai hoan thanh. Nhat ky thi cong khong thé hién phai
dirng thi cong do nguyén nhan bat kha khang nao.

Theo nguyén don trinh bay ngay 26/4/2018 nguyén don da guri cong van thong bao
ngimg thi cong va ngay 11/6/2018 bi don c6 cong vin thong bao thué don vi khac khac
phuc. Thoi gian hoan thanh theo hop ddéng duoc xac dinh 1a ngay 21/9/2017. Bén ngay
26/4/2018 (theo thong bao ngung thi cong cua nguyén don) qua 215 ngay. Nguyén don
khong cung cip hd so dé trinh thanh toan cua dot 1. D6i véi hd so dot 2 khong thé hién
ngay dé trinh hd so nén khong co co sé xac dinh thoi gian bi don cham thanh toan dé d6i
trir tién d6 thi cong. Bi don xac nhan thoi gian cham thanh toan 32 ngay. Tinh dén ngay
nguyén don dong ¥ thanh 1y hop déng van duogc xac dinh nguyén don vi pham thoi han
phai ban giao.

Nhu vay chat luong thi cong con ton tai chua khéc phuc duoc thé hién tai cac bién
ban 1am viéc va cong van trao ddi gitra hai bén. Tién d6 thi cong vuot qua thdi han quy
dinh ctia Hop dong. Do d6 tong gia tri phat bi don yéu cau khong vuot qua 12% gié tri
phai thanh toan dugc xac dinh 13 764.890.000 x 12% = 91.786.800 dong duoc chap nhan.

- V& yéu ciu thanh toan chi phi thué nha thiu khéc thwce hién sira chira:

Do nguyén don khéng khic phuc xir I ton tai va dong M dé bi don thué nha thau khéc
stra chira. Ngay 23/8/2018 va 12/10/2018 b1 don ky hop dong vo1 Cong ty TNHH Vi H3
thue hién cai tao, sira chita toan bd Tram xtr Iy nudc thai tai s B T. Trong Hop dong nay
cling quy dinh nha thiu Vii Hoang phai thuc hién cong viée xtr Iy mui Tram xir Iy nudc
thai.
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Ngay 23/7/2021 bi don tiép tuc ky Hop ddng véi Cong ty Nam H thue hién xir Iy mui khi
thai ctia Tram xu ly nudc thai.

Xét chi phi sira chira ciia nha thau Vi H3: Nha thiu Vi H3 da thuc hién phan cong
viéc xay dung bé xir Iy su ¢b tai ting B2 chinh 13 bé thay thé cho bé tir hoai (duoc xéac
dinh khong co trong thiét ké cua nguyén don). Khi nguyén don nhan mét bang thi cong
chua c6 bé phét hién trang va theo hop dong quy dinh tai diéu 2 Pham vi va yéu cau cong
viéc khong c6 nodi dung nguyén don phai khao sat hién trang. Chinh vi viéc chua co bé tur
hoai din dén khong xir Iy duge mui hoi khi van hanh Tram xtr Iy nudc thai. O déy trong
thong bao két qua lwa chon nha thau, bi don c6 ghi pham vi céng viéc nguyén don phai
thuc hi¢n Khao sat hién trang tai cong trinh nhung khong dugc quy dinh trong hop
ddng. Do d6 nguyén don trinh bay khong khao sat hién trang bdi chi lam phan viéc theo
pham vi ciia hop dong nén khong phat hién chua c¢6 bé ty hoai.

Can ct theo ho so thiét ké ban v& thi cong phin M&E ngay 7/2/2017 dugc bi don
cung cap cho nguyén don dé 1ap ho so thiét ké Tram xur 1y nudc thai ghi tai thong bao két
qua lua chon nha thau c6 néu hién tai cong trinh da co bé tw hoai, dé nghi nha thau tinh
todn va dé ra phwong dn céng nghé xir Iy nude thai hop 1y (nha thau xem pham vi gidi
han xay dung tram xuw [y nwoc thai trong ban vé kem theo).

Nhu vay phan cong viéc clia nguyén don duoc gidi han phan viéc theo hop dong
(ttrc 14 khong bao gom xay bé tu hoai). Viéc nha thau Vi H3 xdy bé tu hoai 14 chi phi
phat sinh dé khac phuc xtr Iy mui khi thai.

Mic du viéc khao sat hién trang khong nam trong cong viéc thuc hién theo hop
dong nhung tai théng bao két qua lya chon nha thau c6 ghi ndi dung nay. Thong bao két
qua Iya chon nha thau dugc coi 1a bd phan khong tach roi cua hop dong (quy dinh tai diéu
1 hop ddng) va tai diéu 2.2 hop dong quy dinh nguyén don phai chiu trach nhiém d6i véi
chat lugng nudc thai. Do d6 khi phat sinh mui khi thai tai khu vuc ting him B1 nguyén
don phai khic phuc. Chinh vi 1y do nay nha thau Vi H3 d3 khic phuc, sira chita thay
nguyén don. Vi vay chi phi khic phuc nay nguyén don phai bdi thudng theo quy dinh tai
diéu 8.2.1 hop dong.

Tuy nhién bi don c6 16i khi cung cap hé so xay dung Tru s6 van phong s6 2 Tén
That T2 khong dtng thyc té (khong ¢ bé ty hoai) nhung lai yéu cau nguyén don g101 han
xay dyng Tram xir Iy nudc thai trong ban vé& thi cong phan M&E kém theo dan dén phat
sinh mui khi thai phai khac phuc bang viéc xdy méi bé ty hoai. Do d6 bi don ciing phai
chiu 161 bang 50%/gia tri stra chira ciia nha thau Vi H3 vi cung cip ho so khong diing
hién trang. Nguyén don khong phét hién nén da dé xay ra mui khi thai nén phai chiu 50%
16i khong khac phuc.

Xét chi phi thyc hién ctia nha thau Nam H: Nhu trén d3 néu, Hop dong bi don
ky vo1 nha thau Vi H3 dé thuc hién cai tao, sira chita toan bd Tram xtr 1y nudce thai tai $6
B T ma trudc d6 nguyén don thuc hién, cong viéc nha thau Vit Hoang thi cong c6 nodi
dung xtr Iy mui. Ngay 23/8/2018 nha thau Vi H3 da dé trinh hd so quyét toan véi nguyén
don va tai bao cao ngay 11/01/2020 bi don xac nhan ho so du diéu kién thanh toan. Chi
néu ¥ kién nha thau phai thi nghiém lai nuéc theo yéu cau cta Ban quan 1y Toa nha,
khong dé cap phat sinh mui khi thai phai khiac phuc. Pén ngay 23/7/2021 bi don lai tiép
tuc ky Hop ddng voi Cong ty Nam H thuc hién xtr Iy mui khi thai ciia Tram xir 1y nudc
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thai (trc 1 sau hon 01 nim ké tir ngdy bi don xac nhan hd so da diéu kién thanh toan 1a
ngay 11/01/2020 v6i Vi H3). Cong viéc ctia Nam H thyc hién khong lién quan dén phan
viéc ctia nguyén don phai khic phuc nira boi ¢ dy bi don da thué Vi H3 stra chita, khac
phuc toan bd Tram x1r Iy nudce thai tai s6 B T. Viéc xur 1y mui khi thai lac nay phai thudc
nha thau Vil Hoang nén khong thé tiép tuc tinh chi phi cia Nam H cho nguyén don.

Cén ctr chimg thu thim dinh gia s6 2212.301/CT-SVC ngay 9/12/2022, tong gia
tri VU H3 thyc hién la 629.196.473 dong. Nguyén don phai chiu chi phi 50% gia tri cua
nha thau Vi H3 v6i s0 tien 314.598.236 dong.

Tu nhiing phan tich néu trén, HDXX thdy rang Toa an cap so thim chip nhan toan
bd yéu cau phan t6 cua bi don 12 khong phu hop va chua xem xét chi phi hang muc nguyén
don da thyc hién khong thuoc pham vi phai xtr ly khéc phuc. Vi vy can stra ban an so
tham vé cc ndi dung trén.

Do sira 4n so tham nén ngudi khang cdo khong phai chiu 4n phi phuc tham.
T nhitng nhan dinh trén;
QUYET PINH

Can ctr diéu 155,164,166 Bo luat dan sy 2015;

Can ctr diéu 139,141 Luat Xay dung;

Can ctr khoan 1 diéu 30, 148, 296, 308 Bo luit t6 tung dan sy 2015;

~ Can cir diéu 27, 29 Nghi quyét 326/2016/UBTVQH14 ciia Uy ban thudng vu

Quoc Hoi;

Xir: Sta ban an Kinh doanh thuong mai so thé;n sO 08/2023/KDTM-ST ngay
20/3/2023 cua Toa an nhan dan quén Ba Dinh, thanh pho Ha Noi va quyét dinh:

1. Chap nhan mot phan yéu cau khéi kién ciia Cong ty c0 phan K dbi voi Cong ty
cO6 phan X1 vé€ yéu cau thanh toan theo Hop dong kinh té s6 256/2017/HDKT ngay
12/7/2017.

. Budc Cong ty cb phan X1 thanh toan cho Cong ty ¢6 phan K s tién: 369.822.825
dong.

2. Khong chap nhén yéu p?lu ctia Cong ty cb phan K’Vé viéc thanh toan s tién bodi
thuong thiét hai do cham tra tién tam tinh tir 29/3/2018 dén 29/11/2021 14 116.627.028
dong.

_ 3.Dinh chi mjt phan yéu cau khoi kién ve boi thuong thiét hai s6 tien 692.057.946
dong do Cong ty co phan K rit yéu cau.

4. Chap nhan mot phan yéu ciu phan té cua Cong ty co phan X1.

Bugc Cong ty C(X)o phan K phai thanh todn cho Céng ty C6 phan X1 s tién
408.695.036 dong, cu thé nhu sau:

- Phat vi pham vé tién d¢: 91.786.800 dong;

- Chi phi vé sinh: 2.310.000 dong;

- Chi phi khic phuc su ¢ do Cong ty TNHH Vit H3 thuc hién: 314.598.236 dong;
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Ké tir ngay ban an c6 hiéu luc phép ludt, nguoi duge thi hanh an c¢6 don yéu cau
thi hanh an cho dén khi thi hanh an xong tat ca cac khoan tién, hang thang bén phai thi
hanh 4n con phai chiu khoan tién 1di ctia s tién con phai thi hanh an theo muc 13i suat
quy dinh tai khoan 2 Diéu 468 B luat Dan sy nim 2015.

5. V& an phi: Cong ty c6 phan K phai chiu 25.013.000 dong an phi KDTM so tham
va khong phai chiu an phi KDTM phuc tham, dugc trir vao so tién tam ung an phi da nop
24.000.000 ddng theo bién lai thu tam tng an phi, 18 phi Toa an s AA/2020/0067733
ngay 04/01/2022 va 2.000.000 dong theo bién lai s6 AA/2021/0007658 ngay 04/04/2023
ctia Chi cuc Thi hanh 4n dan su quan Ba Dinh, thanh phé Ha Noi. Cong ty c6 phan K
dugc nhan lai 987.000 dong.

Cong ty cd phan X1 va quan ly dy an sO 1phai chiu 18.491.000 ddng 4n phi KDTM
so tham, duge trir vao sb tién tam Ung an phi da nop 23.000.000 ddng theo bién lai thu
tam Ung an phi, 18 phi Toa an s6 AA/2021/0002176 ngay 28/07/2022 cta Chi cuc Thi
hanh an dan sy quin Ba Dinh, thanh phd Ha Nb6i. Cong ty c6 phan X1 va quan 1y du 4n sd
1dugc nhén lai 4.509.000 dong.

Truong hop ban an dugc thi hanh theo quy dinh tai diéu 2 Luét thi hanh an dan sy
thi nguoi dugce thi hanh an dan su, ngudi phai thi hanh &n dan su co quyén thoa thuan thi
hanh 4n, quyén yéu cau thi hanh an, ty nguyén thi hanh 4n hoic bi cudng ché thi hanh an
theo quy dinh tai céac diéu 6,7 va 9 Luat thi hanh an dan sy; thoi hiéu thi hanh an duoc
thuc hién theo quy dinh tai diéu 30 Luat thi hanh an dan su.

Ban an phuc tham c¢6 Hiéu luc phap luat ké tir ngay tuyén an.

Noi nhan: , TM. HOI PONG XET XU PHUC THAM
- VKSND Thdnh phé Ha Néi; THAM PHAN - CHU TQA PHIEN TOA
- TAND qudn Ba Dinh;

- VKSND qudgn Ba Dinh;

- Chi cuc THADS qudn Ba Pinh,
- Duong su;

- Luu HS, VP.

Lé Thuy Linh
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