TOA AN NHAN DAN CAP CAO  CONG HOA XA HOI CHU NGHIA VIET NAM

TAI PA NANG Poc 1ap - Ty do - Hanh phiic

Ban an sb: 226/2024/HC-PT

Ngay: 18-6-2024

VIV: “Yéu cau thwc hién hanh vi hanh chinh;
huy quyét dinh hanh chinh”

NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan Hpi dong xét xvv phiic thdm gom cé:
Tham phén - Chii toa phién toa:  6ng Lé Ty
Cdc Tham phdn: ong Lé Vian Thuong
ong Nguyén Cuong
- Thuw ky phién toa: ba Dinh Thi Thanh Yén — Thu ky Toa an.

- Dai di¢n Vién kiém sdt nhan din cdp cao tai Pa Ning tham gia phién
toa: ong L& Van Thanh- Kiém sat vién.

Ngay 18 thang 6 nam 2024, tai tru so Toa an nhan dan cap cao tai Pa Nang
xét xtr phiic tham cong khai vu an hanh chinh thu 1y s6 111/2024/TLPT-HC ngay
22 thang 4 nam 2024 vé Viéc: “Yéu cau thuc hién hanh vi hanh chinh; hiy quyét
dinh hanh chinh”.

Do Ban an hanh chinh so tham s 03/2024/HC-ST ngay 29 thang 01 nim
2024 ctia Toa an nhan dan tinh Thira Thién Hué bi khang céo.

Gitra cac duong su:

- Ngwoi khai kién: 6ng Pham K, sinh nim 1950; dia chi: s6 G duong T, to
C, phuong T, thi xa H, tinh Thira Thién Hué.

Ngueoi dai dién theo iy quyén cia nguwoi khai kién: ong Pham Q, sinh nim
1980; dia chi: I, to F, 4p F, B, H, thanh phd H6 Chi Minh.

- Ngwoi bi kiégn:
S¢ Tai nguyén va Mai truong tinh T; dia chi: s6 A dudng N, phuong P,
thanh phd H, tinh Thira Thién Hué.

Nguoi dai dién theo iy quyén: éng Nguyén Van T - Phé Giam d6c So Tai
nguyén va Moi truong tinh T.

- Ngwoi c6 quyén lgi nghia vu lién quan:
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+ Ong Pham N, sinh nam 1953; dia chi: t6 C, phuong T, thi xa H, tinh
Thira Thién Hué.

+ Ong Pham P, sinh nim 1957; dia chi: t6 C, phuong T, thi xa H, tinh
Thira Thién Hué.

+ Ong Pham B, sinh nam 1958; dia chi: s6 I duong T, té C, phuong T, thi
x4 H, tinh Thira Thién Hué.

+ Ong Pham T1, sinh nim 1968; dia chi: t6 E, phuong T, thi xa H, tinh
Thira Thién Hué.

Nguoi dai dién theo 1y quyén cua nhitng nguoi cé quyén loi va nghia vu
lién quan: 6ng Pham Q, sinh ndm 1980; dia chi: I, t6 F, ap F, D, H, thanh phd H6
Chi Minh.

- Ngwoi khdng cdo: nguoi khoi Kién 6ng Pham Kinh .
NOQI DUNG VU AN:

Theo don khéi Kién dé ngay 22/11/2022, don khdi Kién bé sung va cdc tai
lieu, chung cir kem theo, nguoi khot Kién la ong Pham K va nguwoi dai dién theo
iy quyén la éng Pham Q trinh bay:

Ngudn gdc cua thira dat s6 471 to ban d6 sb 7, toa lac tai t6 C, phuong T,
thi x4 H 1a dat caa cha me toi (Pham K) dé lai cho toi sir dung. Thia dat nay da
dugc Uy ban nhan dan huyén H cap Giay chiing nhan quyén st dung dat cho me
t6i 12 ba Hoang Thi R, theo Gidy chitng nhan quyén st dung dat sé6 A104774 cap
ngay 03/9/1990 véi tong dién tich 1.806m*, muc dich sir dung dat 1a dat tho cu,
thoi han sir dung dat 1a 1au dai. Sau khi me toi chét, thi toi dugc nhan thira ké
quyén str dung dat, quyén s¢ hitu nha ¢ va tai san khac gan lién véi dat doi voi
thira dat noi trén. Sau do, t6i da lam don dé nghi cap cap doi lai Gidy chung nhan
quyén sir dung dat, quyén s htru nha & va tai san khac gin lién véi dat. Ngay
20/12/2021, S¢ Tai nguyén va Moi truong tinh T da cap Gidy chiing nhan quyén
st dung dét, quyén s hiru nha ¢ va tai san khac gan lién véi dat s6 DD492079
d6i voi thira dat s6 471, to ban @6 s6 7, dién tich 1.759,5m?” toa lac tai to C,
phuong T, thi x H mang tén Pham K cho t6i, nhung trong Gidy chiing nhan nay,
S6 T chi cip cho t6i dién tich 500m? v&i muc dich str dung dét 1a dat ¢ tai d6 thi,
phan dién tich con lai 1.259,5m? dat duoc cip quyén st dung dat véi muc dich st
dung dat 1a dat trong cay 1au nam. Sau khi phat hién quyén va loi ich hop phap bi
thiét hai, cudi nim 2021 t6i khong may bi gdy chan nén khong tién di lai. Ngay
11/02/2022, chiing t6i da gii don dé nghi phan anh dén Thanh tra S& Tai nguyén
va Moi truong tinh T 1am rd vu Vviéce trén.

Ngay 02/3/2022, ching t6i nhan duoc Cong vian tra loi  so:
624/STNMT-VPDK ngay 25/2/2022 ctia Sé T tra 1oi don khiéu nai caa ching t6i
véi ndi dung nhu sau: “Tai gidy ching nhan quyén sir dung dat s A104774 duoc
UBND huyén H cip ngay 03/09/1990 cho ba Hoang Thi R, thia dat sé 400, to
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ban dd 04 dién tich 1.806m? dat thd cu, thoi han st dung lau dai. Thira dat 6ng
kién nghi trude day da duoc UBND huyén H cip 1.806m? dat thd, chua xac dinh
rd dién tich dat ¢ theo quy dinh hién hanh.” S¢ T d4 néu “1.806m? dat th” (S0 T
tu bo tir “cu” thay vi “thd cu” nhu xac dinh trén s6 do nam 1990) dé két luan
chua xac dinh dién tich dit & theo quy dinh hién hanh 1a khong dung.

Ngay 06/07/2022 chiang toi viét don khiéu nai 1an 1 c¢6 noi dung s6 do
huyén H da xac dinh rd rang 1a dat thd cu 100%, st dung lau dai, vi sao lai 1a
chua xac dinh dién tich dat ¢ theo quy dinh hién hanh? Ngay 16 thang 8 nim
2022 chung t6i nhan dugc cong vian tra 101 don khiéu nai do ong H6 Pac T2 - Pho
giam d6¢ S T ky tra 1oi don khiéu nai lan dau véi ndi dung “thoi hiéu khiéu nai
1a 90 ngay” (ké tir ngay nhan thu tra 161 cua don phan anh dé nghi 128 ngay) nén
“khong du diéu kién thu 1y”. So Tai nguyén va Méi truong tinh T ldy thoi hiéu
don dé& nghi phan anh ap dung cho thoi hiéu cua don khiéu nai, t cao dé tir chdi
giai quyét don khiéu nai ctia ngudi dan.

Tai Cong van s6 2808/STNT-TTR ngay 15/8/2022, S& Tai nguyén va Moi
truong tinh T bo qua ndi dung ghi trén Gidy chiing nhan Quyén st dung dat nam
1990 c¢6 con dau do cta nha nude 1a chimg thu phap 1y xac dinh 1 toan bo dién
tich 1a dat tho cu, sir dung lau dai (day chinh 1a co s& phap 1y dé chuyén thura ké,
cap s6 dung tén nguoi thira ké). Bo qua can cir phap 1y trén, So T lay s6 dang ky
ruong dat 5B nam 1985, 1989 lam “co s¢” dé chuyén 1.259,5m* dat thd cu cua
nguoi dan thanh dét trong ciy lau nam. S6 dang ky ruong dat 5B 1a mot trong
nhitng co s& diéu kién dé cap so do, nhung khi cdp Gidy chang nhan quyén st
dung dat di 1a ching thu phap 1y roi thi phai cin cit vao s6 d6 dé lam tinh phap 1y
thira ké sang tén, vi sao lai doi chiéu so diang ky ruong dat 5B dé lam can ct,
chung t6i khong thudc ddi twong cap sé lan dau. Va trén Gidy chiing nhan quyén
st dung dat ciing da xac dinh rd dat cua chung t6i 1a dat thd cu 100%, muc dich
str dung: 1au dai. Tai s6 muc ké ruong dat nam 1985 c6 déng con dau do cua nha
nudc ciing xac dinh thira dat s6 400, to ban do 04 dién tich 1.806m? loai dat chix
T 100% (phuong T dang luu giiY); tai ban d6 299 ciing xac nhan toan b dién tich
dat chit T3 Trén Gidy chtng nhan quyén sir dung dat duoc nha nudc cip nim
1990 1a chimg thu phap 1y ciing xac dinh rd 13 dat thd cu 100%, muc dich sir
dung lau dai, tai sao hién nay bi chuyén thanh dat tréng cay lau nim? DAt cua gia
dinh chung t6i 1a dat thd cu ¢ qua nhiéu thé hé, tir thoi chéng Phap, chéng My
dén nay, nam 1985 trong s6 muc ké c6 dong dau dé caa nha nude xac dinh 100%
1a dat chit T, dén nam 1990 d3 duoc nha nudc cong nhan cap Gidy chiing nhan
quyén str dung dat, xac dinh 1a dat o, dat thd cu 100%, thoi han sir dung 1au dai
ngoai ra khong con co loai dat nao khac nén khong cé can ctr dé xac dinh lai loai
dat. S¢ Tai nguyén va Méi truong tinh T chuyén dién tich dat thd cu, dat & 100%
thanh dt trong cay lau nam 1a khong dung véi quy dinh cta phap luat.

Céc hanh vi hanh chinh va quyét dinh hanh chinh néu trén 1a khong dung
quy dinh ctia phap luat, anh huéng nghiém trong dén quyén va loi ich hop phap
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ctia 6ng Pham Kinh . Do d6, dé nghi Toa an chap nhéan yéu cau khoi kién cua
nguoi khoi Kién, buoc So Tai nguyén va Moi truong tinh T phai thuc hién hanh
vi cAp d6i Giay chitng nhan quyén str dung dat, quyén so hiru nha & va tai san
khac gan lién véi dat theo quy dinh cua phap luat; hay Gidy chiang nhan quyén sir
dung dat, quyén s¢ hiru nha & va tai khac gan lién véi dat s6 DD 492079 vao sb
cap gidy chiing nhan: CS 01417 ngay 20/12/2021, thira dat s6 471, to ban d6 s6 7,
dién tich 1.759,5 m, trong d6 dat & 500m?, dét trong cay lau nim 1.259,5m?; budc
S¢ Tai nguyén va Mai truong tinh T cép lai Gidy chirng nhan quyén sir dung dat,
quyén so hitu nha ¢ va tai san khac gan lién véi dat tai thira dat sé 471, to ban d6
s6 7, dién tich 1.759,5 m® dat & 100%, thoi han sir dung: lau dai.

Theo van ban trinh bay y kién, cdc tai liu chimg cit ¢é trong hé so vu dn
cing nhw tai phién toa, nguoi bi Kién la S& Tai nguyén va Moi truong tinh T
trinh bay:

Thira dat s6 471, to ban dd s6 7 dién tich 1.759,5 m? S& T cip cho ong
Pham K - 1a nguoi dai dién cua nhimg ngudi thira ké cta 6ng, ba Pham Phudc
Khoan Hoang Thi R1 vao ngay 20/12/2021 nguyén trudc day la cua ong, ba
Pham Phuéc K1 - Hoang Thi R1 dugc UBND huyén H (nay 1a thi xa H) cap giay
chung nhan quyén si dung dat s6 A104774 vao ngay 03/9/1990 cho ba Hoang
Thi R1 ddi vai thira dat sé 400, to ban do sb 04, dién tich 1.806m” (theo ban d6
giai thira 1ap khoang nam 1985) véi muc dich st dung dét 1a “Thé cu”, thoi han
lau dai. Nam 1982 6ng Pham Phudc K1 chét, dén nim 2006 ba Hoang Thi R1
chét va déu khong dé lai di chuc.

Niam 2019, 6ng Pham Kinh 1 ho so dat dai doi voi thira dat ong K1, ba R1
dé lai. Pén ngay 12/10/2021, ong Pham K (dai dién thira ké) c6 don diang ky bién
dong dat dai va dé nghi cip doi Giay chiing nhan véi Iy do cong nhan lai dién
tich dat ¢, bién dong giam dién tich (do do dac).

Qua kiém tra, ra soat hd so cho thay thtra dat da dugc cap gidy chitng nhan
néu trén co cac tai liéu sau:

- S6 muc ké rudng dat lap nam 1985 (duoc UBND xa T xac nhan ngay
02/8/1985 va UBND huyén H duyét ngay 04/11/1988) thé hién sb thira 400, to
ban sé 4, tén chu st dung rudng, dat 1a Hoang Thi R1, dién tich 1.806m?, loai
ruong dat “T”.

- Sb dang ky rudng dat 1ap khoang nam 1985 (dwgc UBND huyén H duyét
ngay 11/11/1989) thé hién tai sb tht tu 513, chu sir dung rudng dat 1a Hoang Thi
R1 (ghi nhdm Hoang Thi R2), sb thira 400, t& ban db s6 4, dién tich 1.806m? gdm
500m? loai rudng dat “T” va 1.306m” loai ruéng dat “DM”. S6 Pang ky rudng dat
1a mot trong céac loai gidy to theo quy dinh tai Khoan 1 Biéu 100 cta Luat Pat
dai.
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ph%E1%BA%A1m%20Ph%C6%B0%E1%BB%9Bc%20Khoan
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ho%C3%A0ng%20Th%E1%BB%8B%20R%C3%A1c
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20huy%E1%BB%87n%20H%C6%B0%C6%A1ng%20Ph%C3%BA
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%E1%BB%8B%20x%C3%A3%20H%C6%B0%C6%A1ng%20Th%E1%BB%A7y
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ho%C3%A0ng%20Th%E1%BB%8B%20R%C3%A1c
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ho%C3%A0ng%20Th%E1%BB%8B%20R%C3%A1c
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ph%E1%BA%A1m%20Ph%C6%B0%E1%BB%9Bc%20Khoan
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ho%C3%A0ng%20Th%E1%BB%8B%20R%C3%A1c
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ph%E1%BA%A1m%20K%C3%ADnh%20l%E1%BA%ADp
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Khoan
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20R%C3%A1c
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Ph%E1%BA%A1m%20K%C3%ADnh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201950%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20s%E1%BB%91%207/77%20%C4%91%C6%B0%E1%BB%9Dng%20Tr%E1%BA%A7n%20Ho%C3%A0n,%20t%E1%BB%95%203,%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BB%A7y%20L%C6%B0%C6%A1ng,%20th%E1%BB%8B%20x%C3%A3%20H%C6%B0%C6%A1ng%20Th%E1%BB%A7y,%20t%E1%BB%89nh%20Th%E1%BB%ABa%20Thi%C3%AAn%20Hu%E1%BA%BF
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20Th%E1%BB%A7y%20L%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20huy%E1%BB%87n%20H%C6%B0%C6%A1ng%20Ph%C3%BA
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ho%C3%A0ng%20Th%E1%BB%8B%20R%C3%A1c
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20huy%E1%BB%87n%20H%C6%B0%C6%A1ng%20Ph%C3%BA
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ho%C3%A0ng%20Th%E1%BB%8B%20R%C3%A1c
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ho%C3%A0ng%20Th%E1%BB%8B%20R%C3%A1c
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ho%C3%A0ng%20Th%E1%BB%8B%20R%C3%A1t

Mt khac, thira dt néu trén chua duge xac dinh lai dién tich dat ¢ theo quy
dinh tai khoan 1 Diéu 45 Nghi dinh s6 181/2004/ND-CP ngay 29/10/2004 cua
Chinh phu.

Bén canh do, thira dat cuia ba Hoang Thi R1 dugc UBND huyén H cap dién
tich 1.806m? v&i muc dich st dung “thd cu" 1a chwa xac dinh rd dién tich dat &
nén theo quy dinh tai diém b, khoan 5, Diéu 24 Nghi dinh sé 43/2014/ND-CP
ngay 15/5 2014 caa Chinh phu: “Dién tich dat ¢ caa ho gia dinh, c4 nhan trong
truong hop thira dat & co6 vuodn, ao da duoc cap Gidy ching nhan trude ngay 01
thang 7 nam 2014 duogc xac dinh nhu sau:

b) Trudng hop tai thoi diém cip Gidy ching nhan trude day ma ngudi st
dung dat c6 mot trong céc loai gidy to quy dinh tai cac khoan 1, 2 va 3 Piéu 100
cua Luat Dat dai va Diéu 18 cia Nghi dinh nay nhung dién tich dat ¢ chua duoc
xé4c dinh theo quy dinh tai cac khoan 2, 3 va 4 Piéu 103 cua Luat Pat dai, khoan
3 Piéu nay va chua duoc x4c dinh lai theo quy dinh tai diém b va diém ¢ khoan 1
Picu 45 cua Nghi dinh s6 181/2004/ND-CP ngay 29 thang 10 nim 2004 cua
Chinh pha vé thi hanh Luat Dat dai nam 2003, nay nguoi sir dung dat c6 don dé
nghi xac dinh lai dién tich dat & hodc khi Nha nudc thu hoi dat thi dién tich dat o
duogc xac dinh lai theo quy dinh tai cac khoan 2, 3 va 4 Diéu 103 cua Luat Pat dai
va Khoan 3 Diéu nay, ho gia dinh, ca nhan khong phai nop tién sir dung dat, duoc
boi thudng khi Nha nudc thu hoi dat d6i vai dién tich da duoc xac dinh lai 13 dat
&” thi dién tich dat & duoc xac dinh lai theo dién tich dat & dugc thé hién tai Sb
Ping ky rudng dat néu trén véi dién tich dat ¢ 500m®.

T nhitng co sé trén va theo quy dinh tai Biéu 76 Nghi dinh s6
43/2014/ND-CP ngay 15/5/2014 cta Chinh phu, ngay 20/12/2021 S¢ T cap doi
Gidy chang nhan sé DD 492079 cho ong Pham K 1a nguoi dai dién caa nhiing
ngudi thira ké ciia ong, ba Pham Phudc K1, Hoang Thi R1 d6i véi thira dat s6
471, to ban dd sb 7, dién tich 1.759,5m? (gom dit & 500m?, dat trong cdy 1au nim
1.259,5m?) 1a ¢6 cin ctr va dung quy dinh caa phéap lut. Do d6, S¢ T dé nghi Toa
an nhan dan tinh khong chap nhan yéu cau cia 6ng Pham K dé nghi: Huy Giay
chung nhan sé6 DB 492079 vao sé cap gidy chung nhan: CS 01417 ngay
20/12/2021, thira dat sé 471, to ban d6 sb 7, dién tich 1.759,5m?, trong d6 dat &
500m?, dat trong cay lau nim 1.259,5m% Budc S& T cap lai Gidy ching nhan tai
thira dat s6 471, to ban do sé 7, dién tich 1.759,5m” véi dat & 100%, thoi han sir
dung: lau dai.

Y kién cua ngueoi cé quyén \oi nghia vu lién quan: dong y voi v kién cua
ngudi khai kién.

Tai Ban 4an hanh chinh so' tham sé 03/2024/HC-ST ngay 29 thang 01
niim 2024 ciia Toa an nhan din tinh Thira Thién Hué da quyét dinh:
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ho%C3%A0ng%20Th%E1%BB%8B%20R%C3%A1c
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20huy%E1%BB%87n%20H%C6%B0%C6%A1ng%20Ph%C3%BA
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%9F%20T%C3%A0i%20nguy%C3%AAn%20v%C3%A0%20M%C3%B4i%20tr%C6%B0%E1%BB%9Dng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Ph%E1%BA%A1m%20K%C3%ADnh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201950%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20s%E1%BB%91%207/77%20%C4%91%C6%B0%E1%BB%9Dng%20Tr%E1%BA%A7n%20Ho%C3%A0n,%20t%E1%BB%95%203,%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BB%A7y%20L%C6%B0%C6%A1ng,%20th%E1%BB%8B%20x%C3%A3%20H%C6%B0%C6%A1ng%20Th%E1%BB%A7y,%20t%E1%BB%89nh%20Th%E1%BB%ABa%20Thi%C3%AAn%20Hu%E1%BA%BF
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ph%E1%BA%A1m%20Ph%C6%B0%E1%BB%9Bc%20Khoan
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ho%C3%A0ng%20Th%E1%BB%8B%20R%C3%A1c
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%9F%20T%C3%A0i%20nguy%C3%AAn%20v%C3%A0%20M%C3%B4i%20tr%C6%B0%E1%BB%9Dng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Ph%E1%BA%A1m%20K%C3%ADnh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201950%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20s%E1%BB%91%207/77%20%C4%91%C6%B0%E1%BB%9Dng%20Tr%E1%BA%A7n%20Ho%C3%A0n,%20t%E1%BB%95%203,%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BB%A7y%20L%C6%B0%C6%A1ng,%20th%E1%BB%8B%20x%C3%A3%20H%C6%B0%C6%A1ng%20Th%E1%BB%A7y,%20t%E1%BB%89nh%20Th%E1%BB%ABa%20Thi%C3%AAn%20Hu%E1%BA%BF
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%9F%20T%C3%A0i%20nguy%C3%AAn%20v%C3%A0%20M%C3%B4i%20tr%C6%B0%E1%BB%9Dng

Ap dung: khoan 3, khoan 4 Diéu 3; khoan 1 Biéu 30; khoan 3 Piéu 32;
diém b, khoan 2 Piéu 157; khoan 1, khoan 2 Diéu 158; khoan 1, diém a khoan 2
Diéu 193; Diéu 204, Diéu 206 cua Luat Té tung hanh chinh nim 2015; Diéu 100,
Piéu 103 cua Luat Pat dai nam 2013; khoan 1 Piéu 45 cua Nghi dinh sb
181/2004/ND-CP ngay 29/10/2004 ctia Chinh phu; Piéu 76 cia Nghi dinh sb
43/2014/ND-CP ngay 15/5/2014 cua Chinh phu; khoan 1 Piéu 12, khoan 1 Diéu
32 cua Nghi quyét sé: 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
Thudng va Quéc hdi quy dinh vé an phi va 1é phi Toa an.

Bac yéu cau khai kién cua 6ng Pham K vé viéc: buoc S¢ Tai nguyén va
Moi tru:0’ng t1nh T phai thuc hién hanh vi cap ddi Giay chu:ng nhan quyén st
dung dat, quyén s hiru nha & va tai san khac gin lién voi dat theo quy dinh cua
phap luat; hay Gidy chiing nhan quyén st dung dat, quyén s hitu nha & va tai
khac gan lién véi dat s6 DB 492079 vao so cap gidy chiing nhan CS01417 ngay
20/12/2021, thira dat s6 471, to ban db sé 7, dién tich 1.759,5 m® trong d6 dat ¢
500m?, dét trong cay lau nam 1259,5m?; budc S& Tai nguyén va Mai truong tinh
T cap lai Giay chiing nhan quyén st dung dat, quyén so hiru nha ¢ va tai san khéac
gan lién voi dat tai thira dat s6 DD 492079 vao s cap gidy chiing nhan: CS
01417 ngay 20/12/2021, thira dat s6 471, to ban d6 s6 7 dién tich 1.759,5 m2 dat
& 100%, thoi han st dung: Lau dai.

Ngoai ra ban 4n so thim con quyét dinh vé an phi va thong bao vé quyén
khang cao theo quy dinh cua phap luat.

Khang cao

Ngay 02/02/2024, nguoi khaéi kién 6ng Pham K nop don khang cao ban an
so tham, dé nghi Toa an cap phic tham stra ban 4n so tham theo hudng chap nhan
toan bo yéu cau khoi kién caa nguoi khai kién.

Tai phién toa phiic tham

Nguoi dai dién theo uy quyén cua ngudi khang cdo giit nguyén ndi dung
khéang cao.

Y kién cua dai dién Vién Kiém sdt nhan dan cdp cao tai Pa Nang:

Toa 4n cap so tham da xét xir Vu 4n ¢6 cin ctr va dang phap luat; khang co
cua nguoi khoi kién 6ng Pham K 1a khong c6 co sé, khong co6 ching cir méi lam
thay doi ban chat noi dung vu an nén dé nghi Hoi dong xét xtr phiic tham can cir
vao khoan 1 Piéu 241 Luét T tung hanh chinh, khong chap nhan khang céo, gitr
nguyén ban 4n so tham.

NHAN PINH CUA TOA AN:

[1] Ngudn gdc thira dat sb 471, to ban db sé 7, dién tich 1.759,5m? 1a cua
VO Chéng cu Pham Phudc K1 va cu Hoang Thi R1, dugc ny ban nhan dan huy¢n
H (nay 1a thi xa H) cp Gidy chiang nhan quyén sir dung dat s6 A104774 ngay
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Ph%E1%BA%A1m%20K%C3%ADnh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201950%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20s%E1%BB%91%207/77%20%C4%91%C6%B0%E1%BB%9Dng%20Tr%E1%BA%A7n%20Ho%C3%A0n,%20t%E1%BB%95%203,%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BB%A7y%20L%C6%B0%C6%A1ng,%20th%E1%BB%8B%20x%C3%A3%20H%C6%B0%C6%A1ng%20Th%E1%BB%A7y,%20t%E1%BB%89nh%20Th%E1%BB%ABa%20Thi%C3%AAn%20Hu%E1%BA%BF
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%9F%20T%C3%A0i%20nguy%C3%AAn%20v%C3%A0%20M%C3%B4i%20tr%C6%B0%E1%BB%9Dng%20t%E1%BB%89nh%20Th%E1%BB%ABa%20Thi%C3%AAn%20Hu%E1%BA%BF
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%9F%20T%C3%A0i%20nguy%C3%AAn%20v%C3%A0%20M%C3%B4i%20tr%C6%B0%E1%BB%9Dng%20t%E1%BB%89nh%20Th%E1%BB%ABa%20Thi%C3%AAn%20Hu%E1%BA%BF
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%9F%20T%C3%A0i%20nguy%C3%AAn%20v%C3%A0%20M%C3%B4i%20tr%C6%B0%E1%BB%9Dng%20t%E1%BB%89nh%20Th%E1%BB%ABa%20Thi%C3%AAn%20Hu%E1%BA%BF
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%9F%20T%C3%A0i%20nguy%C3%AAn%20v%C3%A0%20M%C3%B4i%20tr%C6%B0%E1%BB%9Dng%20t%E1%BB%89nh%20Th%E1%BB%ABa%20Thi%C3%AAn%20Hu%E1%BA%BF
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Ph%E1%BA%A1m%20K%C3%ADnh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201950%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20s%E1%BB%91%207/77%20%C4%91%C6%B0%E1%BB%9Dng%20Tr%E1%BA%A7n%20Ho%C3%A0n,%20t%E1%BB%95%203,%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BB%A7y%20L%C6%B0%C6%A1ng,%20th%E1%BB%8B%20x%C3%A3%20H%C6%B0%C6%A1ng%20Th%E1%BB%A7y,%20t%E1%BB%89nh%20Th%E1%BB%ABa%20Thi%C3%AAn%20Hu%E1%BA%BF
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Ph%E1%BA%A1m%20K%C3%ADnh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201950%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20s%E1%BB%91%207/77%20%C4%91%C6%B0%E1%BB%9Dng%20Tr%E1%BA%A7n%20Ho%C3%A0n,%20t%E1%BB%95%203,%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BB%A7y%20L%C6%B0%C6%A1ng,%20th%E1%BB%8B%20x%C3%A3%20H%C6%B0%C6%A1ng%20Th%E1%BB%A7y,%20t%E1%BB%89nh%20Th%E1%BB%ABa%20Thi%C3%AAn%20Hu%E1%BA%BF
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ph%E1%BA%A1m%20Ph%C6%B0%E1%BB%9Bc%20Khoan
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ho%C3%A0ng%20Th%E1%BB%8B%20R%C3%A1c
https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BB%A6y%20ban%20nh%C3%A2n%20d%C3%A2n%20huy%E1%BB%87n%20H%C6%B0%C6%A1ng%20Ph%C3%BA
https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BB%A6y%20ban%20nh%C3%A2n%20d%C3%A2n%20huy%E1%BB%87n%20H%C6%B0%C6%A1ng%20Ph%C3%BA
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%E1%BB%8B%20x%C3%A3%20H%C6%B0%C6%A1ng%20Th%E1%BB%A7y

03/9/1990 cho cu Hoang Thi R1 ddi véi thira dat sb 400, to ban d6 s6 04, dién
tich 1.806m* (theo ban d giai thira 1ap khoang nim 1985) ghi muyc dich sir dung
dat 12 “Tho cu”, thoi han 1au dai.

[2] Cu K1 chét nam 1982, cu R1 chét naim 2006, khong dé lai di chuc.
Ngay 12/10/2021, 6ng Pham K ¢6 don diang ky bién dong dat dai va dé nghi cap
d6i Gidy chting nhan voi Iy do cong nhan lai dién tich dét o, bién dong giam dién
tich (do do dac tir 1.806m* xudng con 1.759,5m?). Ngay 20/12/2021, S& Tai
nguyén va Moi truong tinh T cdp Gidy ching nhan quyén sir dung dat, quyén so
hiru nha & va tai san khac gan lién voi dat s6 DP492079 d6i véi thira dat s6 471,
td ban do sé 7, dién tich 1759,5m” toa lac tai t6 C, phuong T, thi xd H mang tén
Pham K, trong do, dién tich 500m? dit & tai do thi va 1.259,5m2 dat tréng cay lau
nam.

[3] Nam 1990, Uy ban nhan dan huyén H (nay 1a thi xa H) cap Giay chang
nhan quyén st dung dat cho ba Hoang Thi R1 dbi véi thira dat sé 400, to ban do
s6 04, dién tich 1.806m? (nay 1a thira dat s6 471, to ban d6 s6 7, dién tich 1.759,5
m?) ghi myc dich st dung dat 1a “Thd cu”, gidy chiing nhan quyén st dung dat
khong xac dinh loai dat va dién tich dat .

[4] Piém b, khoan 5, Diéu 24 Nghi dinh s6 43/2014/ND-CP ngay
15/5/2014 cua Chinh phu quy dinh:

“Dién tich dat ¢ cua hé gia dinh, cd nhan trong triong hop thira dat & c6
vieon, ao da dwoc cap Gidy ching nhédn triede ngay 01 thang 7 nam 2014 dwoc
xac dinh nhw sau:

.....

b) Truong hop tai thoi diém cap Gidy chieng nhdn triede ddy ma nguoi sie
dung ddt cé mét trong cdc loai gidy to quy dinh tai cdc khodan 1, 2 va 3 Piéu 100
cua Ludt Pat dai va Piéu 18 cua Nghi dinh nay nhung dién tich dat & chuwa dwoc
xdc dinh theo quy dinh tai cdc khodn 2, 3 va 4 Piéu 103 cua Ludt Pdt dai, khoan
3 Diéu nay va chwa dwge xdc dinh lai theo quy dinh tai diém b va diém ¢ khoan 1
Piéu 45 cua Nghi dinh sé 181/2004/ND-CP ngay 29 thing 10 nam 2004 cua
Chinh phii Vé thi hanh Ludt Pat dai nam 2003, nay ngwoi sir dung ddt cé don dé
nghi xdc dinh lai dién tich ddt ¢ hodc khi Nha nwéc thu héi dat thi dién tich dat ¢
dwoc xdc dinh lai theo quy dinh tai cdc khodn 2, 3 va 4 Piéu 103 cua Ludt Pat
dai va Khoan 3 Diéu nay, hé gia dinh, cd nhdn khéng phdi nép tién sir dung dat,
dwoC boi thirong khi Nha nwéc thu héi ddt doi véi dién tich da dwoc xdce dinh lai
la dat ¢”

[5] Khoan 3 Piéu 103 Luat Pat dai nam 2013 qui dinh: “Péi Vi truong
hop thita dét ¢ c6 vuon, ao dwoc hinh thanh tir ngdy 18 thdng 12 ndam 1980 dén
trudc ngay 01 thang 7 nam 2004 va nguwoi dang sw dung co mét trong cac loal
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gidy to vé quyén sir dung dat quy dinh tai Piéu 100 cua Ludt nay ma trong gidy
to d6 ghi ré dién tich dat ¢ thi dién tich dat ¢ dwoc xdc dinh theo gidy to dé”.

[6] Thua dét s6 400, to ban dd sé 04, dién tich 1.806m? 1a dat & co vuon,
ao duoc hinh thanh tir ngay 18 thang 12 nam 1980 dén trudc ngay 01 thang 7
nam 2004 va c6 tén trong SO diang ky rudng dat xa T duoc Uy ban nhan dan xa T
duyét nam 1989 thé hién tén chu sir dung rudong dat 1a Hoang Thi R1 (ghi nham
Hoang Thi R2) 1 me ctia 6ng Pham K, s6 thu ty 513, s6 thira 400, to ban do sb 4,
dién tich 1.806m? gdbm 500m? loai ruong dit ky hiéu “T” va 1.306m? loai ruong
dat ky hiéu “PM”. S6 dang ky rudng dat 1a mot trong nhitng gidy to duoc quy
dinh tai diém b khoan 1 Diéu 100 cua Luat Pat dai nam 2013. Mat khéc, tai Phiéu
xac nhan do dac hién trang thira dat do Chi nhanh Vian phong Pang ky dat dai thi
xa H lap ngay 04/10/2023 di véi thira dat sb 471, to ban do sé 7, dién tich
1759,5 m?, ciing thé hién muc dich sir dung cua thira dat trén 1a dat “ODT +CLN”
(dat ¢ d6 thi va dat trong cay lau nim theo quy dinh giai thich ky hiéu dat thé
hién trén ban dd dia chinh, manh trich do dia chinh quy dinh tai Thong tu sd
25/2014/TT-BTNMT ngay 19/5/2014 cia Bo T4 quy dinh vé ban do dia chinh).

[7] Theo cac qui dinh trén, dién tich dt & tai thira dat s6 400, to ban d6 s6
04, dién tich 1.806m” (nay 1a thira dat s6 471, to ban dd s6 7, dién tich 1.759,5 m®)
duoc xac dinh lai theo dién tich dat & dugc thé hién tai S6 dang ky rudng dat néu
trén véi dién tich dat ¢ 1a 500m’.

[8] Do d6, S& Tai nguyén va Moi truong tinh T cin c&t vao khoan 1 Didu
45 Nghi dinh sé 181/2004/ND-CP ngay 29/10/2004 cua Chinh phu va diém b
khoan 5 Piéu 24, Biéu 76 cua Nghi dinh s 43/2014/ND-CP ngay 15/5/2014 cua
Chinh phu dé xac dinh lai dién tich dat & cua thia dat s6 471, to ban d6 sb 7, dién
tich 1.759,5 m” va cip lai Gidy chang nhan quyén sir dung dét, quyén s¢ hitu nha
& va tai san khac gan lién véi dat doi voi thira dat s6 471, to ban d6 sb 7, dién tich
1.759,5 m?, trong d6 c¢6 500m’ dit & va 1.259,5m’ dit trong cay lau nim cho 6ng
Pham K 1a ding quy dinh cua phép luat.

[9] Nguoi khang cdo can cur S6 muc ké ruong dat lap nam 1985 (duoc
UBND xa T xac nhan ngay 02/8/1985 va UBND huyén H duyét ngay 04/11/1988)
thé hién sé thira 400, to ban s6 4, tén cha sir dung rudng dat 1a Hoang Thi R1,
dién tich 1.806m?, loai ruéng dat “T” dé cho ring toan bo dién tich 1.806m? la dat
& 1a khong dung, boi vi S6 muc ké rudng dat nay da duogc thay thé bang So6 diang
ky rudng dat lap nam 1985 (dwoc UBND huyén H duyét ngay 11/11/1989) thé
hién cha str dung rudng dat 1a Hoang Thi R1 (ghi nham Hoang Thi R2), s6 thua
400, t& ban do sb 4, dién tich 1.806m* gdm 500m? loai rudng dat “T” va 1.306m’
loai rudng dat “PM”.

[10] Vi vay, khong c6 cin ctr dé chap nhan khang céo cta ngudi khoi kién
yéu cau buoc S¢ Tai nguyén va Mai truong tinh T phai thuc hién hanh vi cap doi
Gidy chtng nhan quyén sir dung dat, quyén so hitu nha ¢ va tai san khac gan lién
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véi dat theo quy dinh cua phép luat; huy Gidy chiing nhan quyén str dung dat,
quyén sé hitu nha & va tai khac gan lién véi dat s6 DD 492079 vao sb cap gidy
chang nhan CS01417 ngay 20/12/2021, thira dat s6 471, to ban db s6 7, dién tich
1.759,5 m?, trong d6 dat & 500m?, dat trong cay lau nam 1259,5m?; budc S¢ Tai
nguyén va Moéi truong tinh T cap lai Gidy ching nhan quyén sir dung dat, quyén
s& hitu nha ¢ va tai san khac gan lién véi dat tai thira dat s6 471, to ban d6 sb 7,
dién tich 1.759,5 m? dat & 100%, thoi han sir dung: 1au dai.

[11] Ong Pham K 13 nguoi cao tudi nén duoc mién an phi hanh chinh phuc
tham.

Vi cac € trén;
QUYET PINH:
Can ctr khoan 1 Piéu 241 Luat T6 tung hanh chinh;

Ap dung DPiéu 100, Piéu 103 cua Luat Dat dai nam 2013; khoan 1 Diéu 45
cua Nghi dinh s6 181/2004/NB-CP ngay 29/10/2004 ctia Chinh phu; Diéu 24,
Piéu 76 cua Nghi dinh s 43/2014/ND-CP ngay 15/5/2014 cta Chinh phu; Nghi
quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 ciia Uy ban Thudng vu Quéc
hoi quy dinh vé n phi va 1& phi Toa 4n.
1. Bac khang cdo cua nguoi khoi kién 6ng Pham K;
2. Giit nguyén quyét dinh ciia Ban 4n hanh chinh so tham s6 03/2024/HC-ST
ngay 29 thang 01 nam 2024 cta Toa an nhan dan tinh Thtra Thién Hue.
3. An phi phuc tham:
Ong Phgm K dwoc mién an phi hanh chinh phuc tham.
Ban an phiic tham co hiéu luc phap luat ké tir ngdy tuyén an.

Noi nhan: TM. HOI PONG XET XU PHUC THAM
- VKSNDCC tai Pa Ning; THAM PHAN - CHU TQA PHIEN TOA
- TAND tinh Thira Thién Hué;

- Cuc THADS tinh Thira Thién Hué;

- Nhirng ngudi tham gia td tung;

- Luu HSVA, PHCTP, LT.

(Pa ky)
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