TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO PA NANG Doc lap - Tw do - Hanh phuc

Ban 4n s6: 17/2024/KDTM-PT
Ngay: 28/6/2024

VIV “Tranh chdp doi lai tai san va
YU cau thire hién nghia vy tra tién”’

] [\IHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO DA NANG

Thanh phin Hpi dong xét xir phiic tham gom co:

Thdam phan - Chii toa phién toa: Ong Tran Hoai Son

Cdc Tham phan: Ba Mai Vwong Thao

Ong Tran Hiru Vinh

Thur ky phién toa: Ba Nguyén Thi Binh - Thu ky, Toa 4n nhan dan thanh phé
DPa Nang.

Dgi dién Vién kiém sdt nhan din thanh pho Da Ning tham gia phién toa:
Ba Nguyen Thi Tu Anh - Kiém sat vién.

Ngay 28 thang 6 nam 2024, tai try s¢ Toa an nhan dan thanh phé Pa Nang xét
xu phiic tham cong khai vu an thu 1y s6 27/2023/TLPT-KDTM ngay 15/11/2023, vé
viéc “Tranh chap doi lai tai san va yéu cau thwc hién nghia vu tra tién”.

Do Ban an kinh doanh thwong mai sb Q6/2023/ KDTM-ST ngay 27/9/2023 cua
Toa 4n nhan dan huyén Hoa Vang, thanh pho Pa Ning bi khang c4o, khang nghi.

Theo Quyét dinh dua vy 4n ra xét xtr phuc tham sé 39/2024/QDPT-KDTM
ngay 15/02/2024; Théng bao thay doi thoi gian m¢ phién toa s6 96/2024/QDPT-
KDTM ngay 13/3/2024; Quyét dinh hoan phién toa phic tham so 143/2024/QDPT-
KDTM ngay 29/4/2024; Quyeét tam ngung phién toa s6 198/2924/QBPT—KDTM
ngay 09/5/2024; Thong bao thay doi thoi gian md phién toa s6 220/2024/QDPT-
KDTM ngay 06/6/2024 gitra cac duong su:

1. Nguyén don: Cong ty TNHH Thwong mai B; Pja chi: S6 131 - 133 duong
L, phuong Phude Ninh, quan Hai Chau, thanh ph6 ba Nang. Nguoi dai dién theo
phap luat: Ba Pham Thi H - Chirc vu: Gidm doc. Co mat.

2. Bi don: Cong ty TNHH Thwong mai D; Dia chi: T6 04, thon Con Mong,
X& H, huyén Hoa Vang, thanh pho ba Ning. Nguoi dai dién theo phap luat: Ong V6
Vian C - Chtc vu: Giam doc. Co mat.
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3. Nguoi lam chung:
3.1. Ba Bui Thi H1, sinh nim: 1985; Dia chi: S6 183 duong P, , phuong Phudce
Ninh, quan Hai Chau, thanh phd Pa Ning. C6 don dé nghi xét xir vang mit.

3.2. Ong L& Quang H2, sinh nim: 1985; Dia chi: S6 28 duong T, phuong
Phudc Ninh, quan Hai Chau, thanh phd Pa Ning. C6 don dé nghi xét xir vang mit.

3.3. Ba Bui Thi H3, DPia chi: K122/34 duong P, phuong Thac Gian, quan
Thanh Khé, thanh ph6 Da Néng. Co mit.

3.4. Ong Pham H4, sinh nam: 1982; Pia chi: T6 27, phudong H, quan Lién
Chiéu, thanh ph6 Da Néng. C6 don dé nghi xét x{r vang mit.

3.5. Ba Lé Thi My T, sinh nam: 1992; Dia chi: Xa H, huyén Hoa vang, thanh
pho Pa Ning. Noi cong tac: Cong ty TNHH Thuong mai B; Dia chi: S6 131 - 133
duong L, phuong Phudc Ninh, quan Hai Chau, thanh pho Pa Nang. C6 don dé nghi
x€t XU vang mat.

3.6. Ong Nguyén Vin L, sinh ndm: 1989; Dia chi: Trung Pht 1, xd Pién M,
thi xa Pién Ban, tinh Quang Nam. C6 don dé nghi x¢ét xir vang mat.

3.7. Ba Tran Thi T, sinh ndm: 1983; Dia chi: Thon C, xa Hoa Phudc, huyén
Hoa Vang, thanh phé Pa Nang. C6 don d€ nghi xét xir vang mat.

3.8. Ba Nguyén Thi X, sinh nim: 1990; Dia chi: Thon Q, xa Hoa Phudc,
huyén Hoa Vang, thanh phé Pa Nang. C6 don dé nghi xét xtr vang mat.

3.9. Ba Tran Thi Cam C, sinh nim: 1985; Dia chi: T6 47 H, _phuong Hoa
Minh, quan Lién Chiéu, thanh ph6 Pa Nang. C6 don dé nghi xét xir vang mat.

3.10. Phan Thi L1, sinh nam: 1984; Dia chi cu tra: Thon N, xa Hoa Phudc,
huyén Hoa Vang, thanh pho Pa Nang. Noi cong tac: Cong ty TNHH Thuong mai
Duc Minh; Dia chi: T6 04, thon Con Mong, xa Hoa Phudc, huyén Hoa Vang, thanh
pho Da Nang. C6 don dé nghi xét xtr vang mat.

3.11. Ba Phan Thi Xuan S, sinh nam: 1992; Dia chi: Thon Q 1, X Hoa Phudc,
huyén Hoa Vang, thanh pho Pa Nang. Vang mat.

4. Nguoi khang cao: Bi don Cong ty TNHH Thwong mai D.

5. Nguoi khdang nghi: Vién trwéng Vién kiém sat nhan dan thanh phd Pa
Nang.

NOI DUNG VU AN:

* Tai don khoi kién, bién ban hoa giai va qua trinh tham gia 16 tung ba Pham
Thi H dai dién cua Cong ty TNHH Thuong mai B trinh bay:

Vao ngay 28/11/2013, Cong ty TNHH Thuong mai B (goi tdit la Céng ty B)
ky hop dong muon kho ctia Cong ty TNHH Thuong mai D (goi tat la Cong ty D).
Sau khi ky hop dong, hai Cong ty da thuc hi¢n dung ndi dung hop dong, theo do
Cong ty b da ban giao cho Cong ty B phan dién tich nha kho trén.
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Trén co s& d0, ké tir ndm 2013 dén nay Cong ty B dd nhiéu 1an nhap hang héa
ciia Cong ty B vao kho muon cta Cong ty P tai dia chi Qudc 16 1A Hoa Phudc,
huyén Hoa Vang, thanh phd Da Ning.

Cubi thang 11/2019, Cong ty P di tu ¥ niém phong kho hang ciia Cong ty B
tai hai kho muon cua Cong ty D tai dia chi Quéc 161 A Hoa Phudc, huyén Hoa Vang.
Hang hoa trong hai kho trén thudc so hiru hop phap ctia Cong ty B, ddn dén Cong ty
B khong thuc hién céc thi tuc nhap va xuat hang hoa gy thiét hai dén tinh hinh hoat
dong san xudt kinh doanh.

Ngay 08/02/2020, Cong ty Bich Hién d c6 vin ban dé nghi Cong ty P tién
hanh mé kho dé Cong ty B kiém ké hang hoa hién con lai tai kho hang nhung Cong
ty D khong hop tac. Viéc Cong ty D di tu tién hanh niém phong toan bd hang hoa
cua Cong ty B 1a trai quy dinh phap luat, trai thoa thuan ma hai bén thda thuén trong
Hop ddng muon kho ngay 28/11/2013. Hang hoa nhap vao kho Miéu Bong ¢ nhiéu
loai nhung chi c6 Cong ty Bridgestone Viét Nam xac nhan. Can ctr vao ching tu
nhap hang 16p xe 6 t6 clia nha cung cp Bridgestone Viét Nam ma Cong ty B da
nhap tai kho Quéc 16 1A Hoa Phude, huyén Hoa Vang tir ngay 01/01/2019 dén ngay
25/11/2019 1a 18.280 chiéc 16p, tri gia chua VAT 1a 39.269.979.220d (ba chin ty,
hai tram sau chin triéu, chin tram bay chin ngan, hai trim hai muoi déng). SO hang
hoa nhap trén mot phﬁn da duoc xuit ndi bd ra cac cua hang kinh doanh ctia Cong
ty Bich Hién, mot phan xuét ban cho Cong ty P trong thoi gian tir ngay 01/01/2019
dén ngay 25/11/2019, cy thé nhu sau:

- Xuét ndi bod ra cac cira hang tai s6 131-133 dudng L, thanh phd Pa Nang va
clra hang tai s6 252-254 duong N, thanh phb Pa Nang 1a 4.930 chiéc 16p, tri gia 1a
11.000.356.077d (mudi mat ty, khong trdm tri¢u, ba tram nam sdu ngan, khong tram
bay bay dong);

- Xuat ban cho Cong ty P 12 5.695 chiéc 16p, tri gid 1a 13.362.979.574d (muoi
ba ty, ba tram sau muoi hai tri¢u, chin tram bay chin ngan, nam tram bay muoi tu
dong). Tat ca hang hoa xuat ban trén cho Cong ty P da duoc ké khai thué nim 2019
day du.

- Nhan tra lai hang theo Ban an s6 20/2021/DS-PT ngay 15/4/2021 cta Toa
an nhan dan thanh phd Pa Ning 1 101 chiéc 16p Bridgestone, tri gia 1 401.146.020d
(bbn tram 18 mot triéu, mot trim bon sau ngan, khong tram hai muoi dong).

Nhu vay, s6 10p xe 6 to nhan hi¢u Bridgestone va Firestone con lai trong kho
hang ma Cong ty D dong kho va di chiém gitr trai phép ctia Cong ty B tai kho Quéc
16 1A Hoa Phudc, huyén Hoa Vang, thanh phd Da Ning ngay 25/11/2019 1a 7.554,
gia tri 1a 14.505.501.049d (muoi bon ty, nam tam 1€ nam triéu, nam tram 1€ mot
ngan, khong trim bon muoi chin dong). Sau khi xay ra tranh chap, Cong ty P da lay
hét s6 16p trén va van chuyén di dau Cong ty B khong biét nén hién khong con.

Cong ty B khoi kién yéu cau budc Cong ty P phai tra s6 tién 14.505.501.049d
(muoi bon ty, nam tram I€ ndm tri€u, ndm trdm I€ mot ngan, khong tram bon muoi
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chin dong) 1a gia tri ctia 7.554 chiéc 16p xe 6 t6 nhan hiéu Bridgestone va Firestone
ma Cong ty D da chiém giir trai phép cua Cong ty B nam 2019 tai hai gian nha kho,
dia chi Quoc 16 1A Hoa Phudce, huyén Hoa Vang, thanh phd Ba Nang.

Péi voi yéu cau phan t6 ciia Cong ty D, thi Cong ty B khong dong v, vi: Cong
ty B khong mua hang 16p cua Cong ty D, dé nghi Cong ty D dua ra tai liéu, chimg
ctr & ching minh Céng ty B mua hang va no tién mua hang nim 2019 cua Cong ty
b.

* Tai ban trinh bay ¥ kién, bién ban hoa gidi va qud trinh tham gia t6 tung,
ong Vo Van C dai dién Cong ty TNHH Thuong mai D trinh bay:

Vao nam 2020, khi Cong ty B dong tru sé tai sé 124 dudong N, quan Thanh
Khé, thanh phd Pa Ning, Cong ty B da khoi kién Cong ty P budc Cong ty D phai
tra lai toan bo hang hoéa ma Cong ty B dang luu tai nha kho dia chi Qudc 16 1A, thon
Miéu Bong, xa Hoa Phudc, huyén Hoa Vang, thanh phé Pa Nang véi tong tri gia
17.183.569.435@ (muoi bay ty, mot tram tam ba tri¢u, nam tram sau chin ngan, bon
tram ba muoi lam déng) tai Toa an nhan dan quan Thanh Khé. Tai vu an trén, Cong
ty B ciing st dung cac hoa don mua ban va cac phiéu xuat kho 1am chimg ctr chimg
minh cho yéu cau khéi kién nhu trong vu kién nay.

Trén co s& két qua ke bién, niém phong toan by hang hoa tai dia chi Quéc 10
1A Hoa Phuéc, huyén Hoa Vang, thanh phd Pa Nang ¢ 1.246 16p xe cac loai, quyén
va trach nhiém cua hai bén theo Hop dong muon nha kho ky ngay 28/11/2013 cung
céc tai liéu do hai bén cung cap. Toa an nhan dan thanh phd Pa Ning da xét xir phiic
tham tai Ban 4n dan sy s6 20/2021/DS-PT ngay 15/4/2021, theo d6 chi chap nhan
mot phan yéu cau ciia Cong ty B, xac nhéan chi co 228 chiéc 16p xe 6 t6 theo két qua
ké bién c6 tai hai gian nha kho Cong ty B cho Cong ty B muon theo Hop ddng muon
nha kho 1a ctia Cong ty B va Cong ty P phai giao tra s 10p nay. Dén day, Cong ty
D da thi hanh xong.

Theo ndi dung thoa thuin tai tai Hop dong muon nha kho ngay 28/11/2013,
Cong ty D chi cho Cong ty B muon hai gian ctia nha kho, trong khi do tai dia chi
Qudc 160 1A Hoa Phuéc, huyén Hoa Vang, thanh phd Pa Ning, ngoai nha kho Cong
ty D con c6 nha trung bay va gidi thiéu san pham, xudng san xut va lap rap, nha
lam viéc, nha & cho nhan vién cua Cong ty B. Nhu vay, viéc Cong ty B c6 nhap hang
vé thi ciing chi chira trong hai gian nha kho muon, khong chtra & vi tri khac. Hang
hoa ctia Cong ty B nhédp vé hai gian nha kho muon ciia Cong ty B ¢6 sd lwong nhap
hay xuat nhu thé nao khong thudc trach nhiém ciia Cong ty D.

Ngoai ra, ba Pham Thi H - Giam doc Cong ty B, dong thoi 1a mot trong nhiing
thanh vién gop von ctia Cong ty P nam giir 18,824% vén diéu 1¢, va 1a Pho Giam
dbc phu trach tai chinh ciia Cong ty P. Do d6, ba H nam giir hau nhu toan bd s6
sach, gidy to ctia Cong ty . Ba H 1a ngudi truc tiép thu tién ban hang hing ngay
ctia Cong ty D, tuy nhién hang héa Cong ty D thi it dan (voi) nhung tién ban hang
thi khong thiy nhap vao tai khoan Cong ty D. Nhan thiy ba H khong minh bach
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trong cong téc tai chinh nén ngay 25/11/2019 Céng ty B da dong toan b cac cira
hang dé kiém tra viéc thu chi trong ndm 2019. Ngay khi co quan chtic nang tién hanh
viéc ké bién hang hoa ngay 06/3/2020 di thay rd cac khu vuc chtra hang (trong do
c¢6 nha kho) ctia Cong ty déu duoc niém phong. Piéu nay di khang dinh rang, dén
thoi diém Cong ty P niém phong nha kho, s6 lugng hang hoa cua Cong ty B nhap
vé hai gian nha kho muon ctia Cong ty D chi c6 228 chiéc 16p nhu két qua ké bién.
Pén nay, Cong ty D da thuc hién giao tra lai cho Cong ty B day du s6 16p nay theo
Ban an va hai bén ciing da chAm dut Hop déng muon nha kho nén quyén va trach
nhiém cua Cong ty D lién quan dén viéc xuat nhap hang ciia Cong ty B tai nha kho
ctia Cong ty D da cham dut ké tir ngay thi hanh xong Bén an dan su s6 20/2021/DS-
PT ngay 15/4/2021.

Trén co s¢ do bi don Cong ty D h khong chap nhan yéu cau khai kién Cong
ty B, dinh chi giai quyét vu an ciia Cong ty B.

- Cong ty D c6 yéu cdu phan t6:

Yéu cau Toa an budc Cong ty B phai thanh toan sb tién no mua hang nim
2019 1a 15.050.301.998d (muoi lam ty, khong trdm nam muoi tri€u, ba tram 18 mot
ngan, chin trdm chin muoi tAm dong), trong duong véi gia tri cua 8.850 16p xe 6 to.

Ngoai ra Cong ty P giai trinh céc ndi dung Toa an thong bao stra d6i, bo sung
don phén t6 nhu sau:

1. Chtitng minh Cong ty B 1a bén nhan hang ma Cong ty P xuét kho theo cac
phiéu xuat kho ma Cong ty P da cung cap (trén phiéu xuat kho tén nguoi nhan hang
chi viét tat: LbD).

Cong ty D cho rang: Viéc trén phiéu xuét kho, tén ngudi nhan hang chi viét
tat chtt LPD la do 1au nay gitta hai Cong ty déu tu hi€éu va mac dinh khi xuat hang
cho Cong ty B chi can ghi NHT (vé kho Nguyén Hiru Tho cua Cong ty B) hodc LDD
(vé kho Lé Pinh Duong ctia Cong ty B). Trén phiéu xuat co ky nhan cua nhan vién
Cong ty B bén phia ngudi nhan. Nhitng nguoi nay hién nay van con la nhan vién cia
Cong ty B.

2. Chung tir chtrng minh s6 hang hoa trén hda don GTGT hang héa nhap vao
cua Cong ty D khép véi ma so, s6 lugng hang hoa nam trén phi€u xuat kho ma Cong
ty B xuat cho Cong ty B.

Cong ty D cho rang: Chimg tir chirng minh 1a xuat phiéu kho, chimg minh héa
don GTGT dau vao da dugc bdo cdo cho co quan thué, trén co s& Bang tong hop
hang hoéa ctia Cong ty P xuat cho Cong ty B nam 2019, trong d6 c6 thé hién hang
hoa theo phi€u xuat kho tuong tng véi hoa don GTGT dau vao.

3. Bao cdo thué cua Cong ty P trong cac nim 2018 dén nam 2019. Cong ty P
cho rang da cung cap theo don nay cac bao céo thué cac nam 2017, 2018 va 2019.

4. Chung tir ké toan, Hoa don GTGT hodc hoéa don ban hang Cong ty D ban
cho Cong ty B, trong do6 thé hién rd so tién ban hang trén cac phiéu xuat kho. Cong
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ty  cho riang: Trong nim 2019 ba Pham Thi H (Giam déc Cong ty B) dong thoi 1a
Pho giam dc Cong ty D, phu trach cong tac tai chinh ctia Cong ty B, c6 quyén chi
dao, diéu dong nhan vién cia Cong ty B, co chi dao nhan vién Cong ty B xuét hang
ctia Cong ty B ban cho Cong ty B nhung yéu cau khong ghi hoa don thanh toan va
dén nay van chua thanh toan tién cho Cong ty P. Viéc ban hang chi c6 phiéu xuat
kho chir khong c6 Hoa don ban hang hay hoéa don GTGT. Nhu vay, Cong ty B khong
thé cung cap dugc. Cong ty B khong c6 hoa don ban hang cho Cong ty B nén Cong
ty B cung cap hoa don Cong ty D dd mua hang (gia gbc) cung loai (ma s, tén 16p)
v6i hang dd xuét cho Cong ty B dé ching minh gia tri hang hoa ma Cong ty B da
mua cua Cong ty D. Tong sO lugng hang hoa Cong ty B da nhan ctia Cong ty D 1a
8.850 15p xe cac loai, co tong gi tri gid tri 1a: 15.050.301.998d (mudi lam ty, khong
tram nam muoi tri¢u, ba trdm 1€ mdt ngan, chin tram chin muoi tdm dong), chua co
thué VAT. Hang hoa ctiia Cong ty D d3 duoc mua va ton tai tir nhiéu nim trude. Dén
thoi diém hién tai Cong ty P cung cip cac hoa don GTGT mua hang trong cc nim
2017, 2018, 2019 dé ching minh ngudn gdc hang héa twong tmg voi sé hang hoa la
8.850 16p xe da xuat cho Cong ty B nhung chua xuat hoa don GTGT béan hang, ciing
nhu tong gia tri (gia chua co thué VAT) cia tong sé 16p 14 15.050.301.998d (mudi
lam ty, khong tram nam muoi triéu, ba tram 1€ mot ngan, chin tram chin muoi tdm
ddng). S6 luong con lai chua duge ching minh, khi chimg minh dugc cac hang hoa
khac d6 Cong ty P sé& khai kién bang mot vu an khac sau nay.

* Vi néi dung néu trén tai Ban an kinh doanh thirong mai s6 06/2023/KDTM-
ST ngay 27/9/2023 ciia Toa dn nhdn ddan huyén Hoa Vang, thanh phé Pa Nang da
xik va quyét dinh:

Cin c: cac Diéu 158, 163, khoan 2 Diéu 164, khoan 1 Diéu 166, cac Diéu
280,357,468 Bo luat dan sy nam 2015; cac Diéu 229, 147, 273 Bo luat T tung dan
su; Nghi quyét sd 326/2016/UBTVQH 14 ngay 30/12/2016 cua Uy ban Thudng vu
Quéc hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va st dung an phi va
1€ phi Toa an.

Chap nhan yéu cau khai kién cua nguyén don Cong ty TNHH Thuong mai B
dbi vai bi don Cong ty TNHH Thuong mai D vé viéc “Tranh chap doi lai tai san”.

Khong chap nhan yéu cau phan t6 cia Cong ty TNHH Thuong mai B ddi véi
Cong ty TNHH Thuong mai B vé viéc “Y&u cau thuc hién nghia vu tra tién”.

Tuyén xu:

1. Bugc Cong ty TNHH Thuong mai D phai tra cho Cong ty TNHH Thuong
mai B so tién 14.505.501.0494 1a gia tr1 cia 7.554 chiéc 1op xe 0 t6 nhan hi¢u
Bridgestone va Firestone.

Ké tir ngay ngudi duoc thi hanh an c6 don yéu cau thi hanh 4n ma ngudi phai
thi hanh 4n khong thi hanh, thi con phai tra tién 1ai theo murc 1ai suat théa thuan cua
cac bén nhung khong vuot qua muc 1ai suat theo quy dinh tai khoan 1 Diéu 468 cua
Bo6 luat Dan sy, néu khong c6 thoa thuan thi thuc hién theo quy dinh tai khoan 2
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Diéu 468 cua B luit Dan su tuong Ung s6 tién cham thi hanh 4n tai thoi diém thanh
toan.

2. An phi kinh doanh thwong mai so tham:

- Budc Cong ty D phai chiu an phi thua kién la 122.505.501d va an phl yéu
cau doc 1ap khong duoc chap nhan 1a 123.050.301d nhung duoc trir vao s tién tam
mg an phi 13 61.525.150d Céng ty D di ndp tai bién lai thu sé 0000428 ngay
19/7/2023 cta Chi cyc thi hanh an dan sy huyén Hoa Vang. Cong ty B con phai ndp
thém sd tién an phi 1a 184.030.652d.

- Hoan tra lai cho Cong ty B s tién tam tmg an phi da nop 1a 60.862.473d da
nop tai bién lai thu sé 0009909 ngay 17/4/2023 va sd tién tam Gmg an phi
17.611.000& d3 nop tai bién lai thu sé 0000321 ngay 09/6/2023 déu cta Chi cuc Thi
hanh 4n dan su huyén Hoa Vang, thanh phd Pa Nang.

Ngoai ra, ban 4n so tham con tuyén vé quyén khang cdo va nghia vu thi hanh
an.

* Sau khi xét xir so tham, ngay 12/ 10/2023 Cong ty D khang cdo toan b ban
an néu trén. Pé nghi khong chap nhan yéu cau khai kién cta Congty B Ve viéc budc
Cong ty P phai tra s tién 14.505.501.049d; Chap nhan yéu cau phan t6 caa Cong
ty D vé viéc budc COng ty B phai tra sd tién 15.050.301.9984, twong duong voi
8.850 16p xe 6 16.

* Ngay 18/10/2023, Vién truong Vién Kiém sat nhan dan thanh ph Da Ning
khang nghi ban an néu trén theo hudng dé nghi:

- Huay dinh chi giai quyét vu 4n d6i v6i yéu cau khoi kién cua Cong ty B vé
phéan gia tri hang hoa 1a s6 10p 6 t6 nam trong s6 1.080 don vi hang hoa da dugc xtr
1y tai Ban &n dan sy s6 20/2021/DS-PT ngay 15/4/2021 cua Toa 4n nhan dan thanh
pho Pa Nang.

- Khong chap nhan yéu cau khdi kién ciia Cong ty B d6i véi yéu cau budc
Cong ty D phai tra so tién 14.505.501.049d 1a gia tri cua 7.554 chiéc 16p xe 6 to nhan
hi¢u Bridgestone va Firestone.

- Chap nhén yéu ciu phan t6 ctia Cong ty B ddi v6i yéu cau budc Cong ty B
phai tra s tién 15.050.301.9984d, twong dwong vai 8.850 16p xe 6 t0.

* Tai phién toa phuc tham, dai dién ctia Cong ty B thay ddi yéu cau khoi kién
do tai Ban 4n dan sy s6 20/2021/DS-PT ngay 15/4/2021 ciia Toa 4n nhan dan thanh
phd Da Ning da xét xir ¢ lién quan dén 712 chiée 16p 6 t6 hiéu Bridgestone (trong
d6 ¢o 101 chiéc 16p, tri gia 401.146.020d ma Cong ty B da nhan lai). Nay Cong ty
B trir tiép s6 16p da ké khai nham do da dugc giai quyét 1a 611 chiée 16p (712 - 401),
gia tri la 1.258.021.7764.

Cong ty B yéu cau Cong ty D phai tra cho Cong ty B s6 tién 13.247.479.273d
(14.505.501.0494 - 1.258.021.7764) 1a gia trj ctiia 6.943 chiéc 16p (7.554 - 611) xe 6
t0 nhan hi¢u Bridgestone va Firestone.
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* Tai phién toa phtc tham, dai dién C6ng ty B chip nhan vé viéc thay doi yeu
cau khoi kién Cong ty B. Tuy nhién, Cong ty D dé nghi khong chap nhan 'yéu cau
trén cua Cong ty B vé viéc budc Cong ty D phai tra cho Cong ty B sé tién la
13.247.479.273d la gia tri cua 6.943 chiéc 16p xe 6 t6 nhan hiéu Bridgestone va
Firestone. Con ddi v6i yéu cau phan t6 ciia Cong ty D thi d& nghi chap nhan.

* Tai phién toa phuc tham, dai dién Vién kiém sat nhan dan thanh phé ba
Nang phat bi€u v€ quan diém giai quyét vu an nhu sau:

+ V& thu tuc t6 tung: Viéc tuan theo phap luat ciia Tham phan, Hoi déng x€ét
xtt, Thu ky phién toa va ctia ngudi tham gia t tung trong qua trinh giai quyét vu an
& giai doan phuc tham 1a dam bao cac quy dinh cua BO luat T tung dan su.

+ V& quan diém giai quyét: Tai phién toa phtic tham, dai dién Cong ty B thira
nhan da c6 nham 1an vé 611 chiéc 16p xe 6 t6 nhan hiéu Bridgestone di duoc giai
quyét tai Ban an phuc tham s6 20/2021/DS-PT ngay 15/4/2021 ctia Toa 4n nhan dan
thanh phd Pa Néng nam trong sd 7.554 16p xe 6 t6 ma Cong ty B yéu cau khai kién
trong vu an ndy. Do Cong ty B thay d6i yéu cau khoi kién, chi yéu cau Cong ty
tra s tién 13.247.479.2734 14 gié tri cta 6.943 chiéc 16p nén dai dién Vién kiém sat
rit mot phan khang nghi doi véi yéu cau déi voi dé nghi Huy dinh chi giai quyét vu
an d6i voi yéu cau khoi kién cua Cong ty B vé phan gia tri hang hoa 1a sb 16p 6 to
nam trong s6 1.080 don vi hang hoa di dugc xtr 1y tai Ban 4n dan sy s6 20/2021/DS-
PT ngay 15/4/2021 ctia Toa an nhan dan thanh phd Pa Ning.

Cian clr vao khoan 2 Piéu 308 Bo luat TH tung dan su, dé nghi Hoi déng xét
xtr chap nhan khang nghi cta Vién kiém sat va khéng cao cua Cong ty D, sura Ban
an kinh doanh thuong mai s6 06/2023/KDTM-ST ngay 271912023 cua Toa an nhan
dan huyén Hoa Vang, thanh phé Pa Nang; Khong chap nhén yéu cau khoi kién cua
Cong ty B d6i véi yéu cau budc Cong ty D phai tra s6 tién 13.247.479.273d 14 gla
tri ctia 6.943 chiéc 16p; Chap nhan yéu cau phan t6 ctia Cong ty B ddi vai yéu cau
budc CONng ty B phai tra s6 tién 15.050.301.998d, twong duong véi 8.850 16p xe 6
to.

NHAN PINH CUA TOA AN:

Sau khi nghién ciru cdc tai lidu, ching cir ¢6 trong hé so vu dn dwoc tham tra
tai phién toa va cdn cir vao két qua tranh ludn tai phién toa; Sau khi dai dién Vién
kiém sat phat biéu y kién, sau khi thao ludn va nghi dn, Héi dong xét xir nhdn dinh:

[1] V& th tuc to tung: Tai phién toa phuc tham, nguoi lam chu’ng déu Vang
mat. Can cu vao cac Piéu 229, 296 ctia Bo luat T tung dan su, Hoi dong xét xtr tién
hanh xét xir vang mat nhimg nguoi 1am chimg néu trén,

[2] Vé ndi dung vu an:
[2.1] i v6i yéu cau khoi kién ciia Cong ty B:
~ Tai phién toa phic tham, dai di¢n Cong ty B thay doi yéu cau khoi kién, yéu
cau budc Cong ty b phai thanh todn so tién 1a 13.247.479.2734 1a gia tri cua 6.943
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chiéc 16p 6 t6 nhan hiéu Bridgestone va Firestone ma Cong ty D di chiém gitr tréi
phép cia Cong ty B tai hai nha kho, dia chi Quéc 16 1A, thon Miéu Bong Hoa Phudc,
huyén Hoa Vang, thanh phd Pa Ning (Hién s 16p nay Cong ty P da 1ay di nén
khong con), thi thay:

Giira Cong ty B va Céng ty D ¢6 ky Hop ddng vé viéc muon nha kho vao
ngay 28/11/2013, thoi han muon 20 nim, dia diém kho 1a Qudc 16 1A thén Miéu
Bong, x3 Hoa Phudc, huyén Hoa Vang, thanh phd Da Néng. Dai dién ciia Cong ty
D thi cho rang chi cho Cong ty B muon 02 gian nha kho duoc quy dinh tai Diéu 1
ctiia Hop ddng, con dai dién ctia Cong ty B x4c dinh Cong ty B thué muon ciia Cong
ty B 14 02 nha kho. Tai phién toa phuc thim ngay 09/5/2024, Hoi dong xét xtr da
tam ngung phién toa dé tién hanh xem xét, thim dinh tai cho, thi théy: Trong tung
nha kho khong c6 gian nha kho nao dugc chia tach hoac bo tuong ngan cach gitra
cac gian kho, ma 1a mot khdi nha v6i khong gian thong sudt, khong nam tach roi
nhau. Chi ¢6 hai kho nam tach roi nhau bai tuong cing va nha lam viéc caa Cong
ty D. Tai cac Diéu 3, 4 ctia Hop dong c6 dé cap dén viée “cho mwon nha kho” va khi
cho muon cic bén khong cé bién ban giao nhan vé viéc cho muon hai gian nha hay
hai nha kho. Do d9, hai gian kho dugc xac dinh 1a hai nha kho.

Tu ngay 01/01/2019 dén ngay 25/11/2019, Coéng ty B nhap nhiéu loai lép va
van chuyén vao kho tai dia chi trén, trong dé co 16p xe 0 t6 nhan hiéu Bridgestone
va Firestone 1a 18.280 chiéc 16p, c6 gia trj 1 39.269.979.220d, chua tinh thué VAT,
(c6 bang ké tai bt luc 4363 - 4521).

Theo hoa don nhap hang do Céng ty B cung cip va Céng vin sd
11/BSTVN/26062023 ngay 26/6/2023 ctia Cong ty kinh doanh 16p xe Bridgestone
Viét Nam c6 tai ho so vu 4n da xac dinh: Tir ngay 08/01/2019 dén ngay 10/10/2019,
Cong ty B da mua 16p ctia Cong ty kinh doanh 16p xe Bridgestone Viét Nam véi s6
lwong 17.970 chiée 16p, véi gia tri chua tinh VAT 1a 38.498.424.820d, s tién trén
chua ap dung mot s6 khoan chiét khau thuong mai cho Cong ty B.

S6 16p Cong ty B da mua dugc van chuyén vao dia chi kho Miéu Bong, xa
Hoa Phudc, huyén Hoa Vang va ngudi nhan hang la cac ba Phan Thi L va Phan Thi
Xuan S - Nguoi phu trach ban hang tai kho Miéu Bong - Nhan vién caa Cong ty D
ky nhan hang nhap kho tinh dén ngay 25/11/2019 1a 18.280 chiéc 15p 6 t6 ctia Cong
ty kinh doanh 16p xe Bridgestone Viét Nam c0 tong gia tri 39.269.979.220d, chua
tinh thué VAT, (c6 bang ké tai but luc 4521 - 4461). Do d6, c6 cin ctr Cong ty B
nhap 18.280 chiéc 16p 6 t6 cia Cong ty kinh doanh 16p xe Bridgestone Viét Nam, c6
gia tri 39.269.979.220d, chua tinh thué VAT vao kho tai thon Miéu Bong, Qudc 10
1A Hoa Phudc, huyén Hoa Vang.

Theo héa don ban hang cua Cong ty B xuat ban cho Cong ty B ching minh
duoc da ban voi sb luong gdm 5.695 chiéc 16p, tri gia 13.362.979.574d; xuat ban ndi
bd ra cac cira hang tai s6 131-133 duong L va cira hang tai s6 252-254 duong N,
thanh phd Da Ning gdm 4.930 chiéc 16p, tri gia 11.000.356.077d (c6 bang ké tai but
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luc 4161 - 4164) va 712 chiéc 16p hiéu Bridgestone dugc giai quyét tai Ban 4n dan
su 80 20/2021/DS-PT ngay 15/04/2021. Khi xuat hang ra khoi kho c6 ba Phan Thi
L va ba Phan Thi Xuan S - Nguoi phu trach ban hang tai kho Miéu Bong - Nhan
vién cua Cong ty P ky xac nhan.

Tai Cong vin s 27862/CCT-KKTH ngay 05/6/2023 ctia Chi Cuc thué quan
Hai Chau tra 161 cho Toa an nhan dan huyén Hoa Vang da xac dinh tir thang 01/2019
dén thang 12/2019 Cong ty B khai thué GTGT day du. Theo ho so ké khai thué cua
Cong ty Bich Hién thi hang thang Cong ty bao cao thué day du va co bang ké hoa
don, chtng tir hang hoa, dich vu mua vao ctia Cong ty kinh doanh 16p xe Bridgestone
Viét Nam.

Nhu vay, sau khi trir s 16p da xuat ban cho Cong ty D, xuit ndi bo va dugc
giai quyét tai Ban 4n dan sy s6 20/2021/DS-PT ngay 15/04/2021 thi sé luong hang
héa 16p nhan hiéu Bridgestone va Firestone ctia Cong ty Bich Hién con lai trong kho
Miéu Bong, Qudc 16 1A, xa Hoa Phudc, huyén Hoa Vang 1a 6.943 chiéc 10p, c6 gia
tri 1a 13.247.479.2734.

Ngay 25/11/2019, 6ng Vo Vian C dai dién theo phap luat cua Cong ty D da tu
y dong nha kho noi Cong ty Bich Hién mugn dé chua 16p 6 t6 ma khong bao cho
Cong ty B biét. Khi dong kho khong kiém ké s6 luong hang con lai trong kho, khong
chup hinh, khong c6 dai dién chinh quyén dia phuong hay dai dién Cong ty B dtng
ra ky xac nhan vi¢c dong kho.

Nguoi lam ching ba S, ba L 1a nhan vién cua Cong ty b, ngu0’1 ky phiéu xuat
nhap kho tai Miéu Bong thira nhan 13 ngudi di ky vao phiéu xuat kho ra vao kho ma
do hai Cong ty da ndp co tai ho so vu 4n; ba S xac dinh trude thoi diém Cong ty B
dong kho, lugng 16p trong kho con rat 16n; dong thdi nhitng ngudi 1am chimg khac
trong giai doan xét xir so tham va phuc tham c0 vin ban trinh bay déu xac dinh ho
ky nhan hang 16p 1a hang ctia Cong ty B chtr khong phai cia Cong ty D. Pong thoi,
khi xem xét hai kho hang trén thi dién tich va khong gian da dé cat giir luong 16n
16p xe 6 t6 ma Cong ty B khoi kién. Nhu vay, ¢6 cin ctr chimg minh tai thoi diém
ong Vo Van C dai dién theo phap luat cua Cong ty B dong nha kho noi Cong ty B
muon, thi sé lwong 16p 6 to nhan hiéu Bridgestone va Firestone cua Cong ty B con
lai 14 6.943 chiéc, voi gia tri 13.247.479.273d 14 ¢6 co s6. Do hién nay hang 16p 6 t6
nhan hiéu Bridgestone va Firestone khdng con nén Cong ty B yéu cau Cong ty P
théi tra gia trj bang tién 14 13.247.479.273d duoc chip nhén.

[2.2] P6i v6i yéu cau phan té cua Cong ty B:

Cong ty D dua ra tai liéu ching minh 1a cac héa don GTGT ma Cong ty B
mua 16p ctia nhiéu Cong ty, trong d6 c6 Cong ty B vao cac nim 2017, 2018 va 2019;
Bao céo tinh hinh tai chinh cac nam 2017, 2018 va 2019; Bao cao hoat dong kinh
doanh cac nim 2017, 2018 va 2019; B4o céo luu chuyén tién t& ndm 2017, 2018 va
2019; Phiéu xuit kho nim 2019 khong ghi rd sb tién; Bang tong hop chimg tir gdc
cung loai; Bang can d6i tai khoan Céng ty B mua hang dé cho rang nim 2019, Cong
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ty B mua hang 10p cua Cong ty B véi sé luong 1a 8.850 16p xe, tri gia 1a
15.050.301.998d, nhung lai khong c6 Hoa don GTGT hay chimg tir nao chimg minh
Cong ty B mua hang 16p nam 2019 véi sb tién 15.050.301.998d cua Cong ty chua
tra; chi co Phiéu xuit hang khong ghi rd don vi mua, khong ghi gia tri thanh tién
ting loai hang. Cac nguoi lam chimg khac ngodi ba S, va ba L thi déu cho ring ho
chi nhan hang ctia Cong ty B chir khong nhan hang ctia Cong ty B ban cho Cong ty
B, Cong ty B cling khong thtra nhan viéc mua hang cua Cong ty D, gitra Cong ty D
v6i Cong ty B n ciling khong c6 d6i chiéu cong no. Tai giai doan phtic tham, dai dién
ctia Cong ty B cung cip cac Phiéu xuét kho (lién 02) dé chirng minh cho viéc xut
hang la trong ndi bd Cong ty B chir khong phai mua hang cua Cong ty B va qua d6i
chiéu véi cac Phiéu xuat kho (lién 01) ma Cong ty D cung cap dé 1am can ctr khoi
kién yéu cau phan to, thi thay: Tai cac Phiéu xuat kho (lién 01) c¢6 thé hién don vi
ban hang 1a Cong ty D nhung tai cac Phiéu xuat kho (lién 02) khong c6 don vi ban
hang, dong thoi dai dién ctia Cong ty B trinh bay 1a do so suét clia nhan vién ban
hang khi ban hang khong ghi don vi ban hang vio cac Phiéu xuét kho (lién 01), sau
nay méi ghi thém tén ciia Cong ty P vao muc don vi ban hang. Hoi dong xét xir xét
thay 101 trinh bay cta dai dién cua Cong ty D 12 khong 6 cin cir dé chip nhan viéc
Cong ty P da xuat ban hang cho Cong ty B. Mit khac, Cong ty B khong thé 1a nguoi
mua hang vé rdi lai ban cho Cong ty B, sau d6 Cong ty B lai di mua lai chinh hang
|6p minh d4 ban cho Cong ty P voi gia da ban cho Cong ty B. Do d6 khong c6 cin
ctt chirng minh nam 2019, Cong ty B mua 8.850 10p xe, véi gia tri 15.050.301.9984
ctiia Cong ty D. Vi vay, yéu cau phan t6 cua Cong ty B khong c6 co so dé chap nhan.

[3] Tu‘ nhitng nhan dinh va phan tich néu trén, le dong x¢&t XU chap nhap
nhan mot phan khang cao cua Cong ty D c6 lién quan dén viéc Cong ty B thay doi
mot phan yéu cau khoi kién. Can ctr vao khoan 2 Diéu 308 B luat To tung dan su;
Stra mdt phan Ban an kinh doanh thuong mai s6 06/2023/KDTM-ST ngay 27/9/2023
ctia Toa an nhan dan huyén Hoa Vang, thanh ph6 Da Ning.

[4] D6i v6i khang nghi cua Vién kiém sat nhan dan thanh ph6 Da Ning c6
cung n(:)i dung tuong tu khang cao cua Cong ty b, nén H(f)i, dong Xet xur chap nhan
mot phan khang nghi ciia Vién ki€ém sat nhan dan thanh pho Da Nang.

[5] Vé chi phi t6 tung: 3.000.000d, Cong ty B phai chiu (d4 ndp va chi xong).

[6] Vé an phi kinh doanh thuong mai so tham:

- Do chip nhén yéu cau khoi kién cua Cong ty B nén Cong ty b phai chiu an
phi la 121.247.479d va an phi vé yéu cau doc lap khong duoc chap nhén la
123.050.301d, tong cong 1a 244.297.780d nhung duoc trir vao s6 tién tam mg an
phi la 61.525.150d da ndp tai bién lai thu s6 0000428 ngay 19/7/2023 cua Chi cuc
Thi hanh an dan sy huyén Hoa Vang. Cong ty TNHH Thuong mai P con phai ndp
thém so6 tién 1a 182.772.630d.

- Cong ty B khong phai chiu an phi nér} duoc hoan tra lai sb tién tam frr}g an
phi 1a 60.862.473d da nop tai bién lai thu s6 0009909 ngay 17/4/2023 va so tién
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17.611.000d da nop tai bién lai thu sb 0000321 ngay 09/6/2023 cuia Chi cuc thi hanh
4n dan sy huyén Hoa Vang, thanh pho Pa Nang.

[8] V& 4n phi kinh doanh thwong mai phtc thim: Do chip nhin médt phan
khang cao cua Cong ty B nén Cong ty b h khong phai chiu 4n phi phuc tham. Hoan
tra lai cho Cong ty P sb tién tam tng an phi 12 2.000.000d da ndp tai bién lai thu s6
0000530 ngay 18/10/2023 cua Chi cuc Thi hanh an dan sy huyén Hoa Vang, thanh
pho Da Néng.

Vi cac lé trén,

QUYET PINH:

Cin ctr vao: khoan 2 Diéu 308; cac Diéu 147, 148, 229, 299 Bo luat TH tung
dan su; cac Diéu 158, 163, khoan 2 Diéu 164, khoan 1 Diéu 166; cac bieu 280, 357,
468 B0 luat Dan su; Nghi quyét s6 326/2016/UBTVQH 14 ngay 30/12/2016 cta Uy
ban Thuong vu Qudc hdi quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va st
dung an phi va 1€ phi Toa an.

I. Chap nhan mét phan khang cao cua Cong ty TNHH Thuong mai B; Chap
nhan mo{t phan khang nghi cta Vién ki€ém sat nhan dan thanh ph6 Da Nang.

1. Stra Ban 4n kinh doanh thuong mai s6 06/2023/KDTM-ST ngay 27/9/2023
cua Toa an nhan dan huyén Hoa Vang, thanh pho Da Nang.

Tuyén Xu:

1. Chap nhan yéu cau khai kién ctia Cong ty TNHH Thuong mai B d6i voi bi

don Cong ty TNHH Thuong mai P vé viéc “Tranh chap doi lai tai san”.

1.1. Bugc Cong ty TNHH Thuong mai P phai tra cho Cong ty TNHH Thuong
mai B s0 tién 13.247.479.273d (mudi ba ty, hai tram bon muoi bay tri¢u, bon tram
bay muoi chin ngan, hai tram bay muwoi ba dong) 1a gia tri cia 6.943 chiéc 10p xe 6
to nhan hi¢u Bridgestone va Firestone.

1.2. Ké tir ngay ngudi duoc thi hanh 4n c6 don yéu cau thi hanh an ctia ngudi
dugc thi hanh 4n (d61 vé1 khodn tién phai trd cho nguoi dugce thi hanh an) cho dén
khi thi hanh &4n xong, bén phai thi hanh 4n con phai chiu khoan tién 1ai ctia so tién
con phai thi hanh an theo mure 131 suat quy dinh tai Diéu 357, Di¢u 468 ctuia B luat
Dan sy nam 2015, trir trudng hop phap ludt c6 quy dinh khac.

2. Khong chép nhan yéu cau phan td vé viéc “Yéu cau thyuc hién nghia vu tra
tién” cia Cong ty TNHH Thuong mai D do6i véi viéc buoc Cong ty TNHH Thuong
mai B phai trd s6 tién 15.050.301.998d (muo1 1am ty, khong trdm nam muoi triéu, ba
tram 1€ mot ngan, chin tram chin muo1 tdm dong) 1a gia tri cua 8.850 chiéc 10p xe 6
t0.

3. An phi kinh doanh thuvong mai so thim:

- Cong ty TNHH Thuong mai D phai chiu an phi thua kién la 121.247.4794

(mdt tram hai mot tri€u, hai tram bon muoi bay nghin, bon trdm bay muoi chin dong)
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va &n phi vé yéu cau doc lap khong duoc chip nhan 1a 123.050.301d (mot trim hai
muoi ba triéu, khong trim nim muoi nghin, ba trim 18 mot dong), tong cong 1a
244.297.7804 (hai trim bon muoi bén triéu, hai tram chin muoi bay ngan, bay tram
tam muoi ddng) nhung dugc trir vao sb tién tam Gng an phi 1a 61.525.150d (sau
muoi mot triéu, nm tram hai lim ngan, mot trim nim muoi dong) di ndp tai bién
lai thu s6 0000428 ngay 19/7/2023 ctia Chi cuc Thi hanh 4n dan sy huyén Hoa Vang.
Cong ty TNHH Thwong mai B con phai ndp thém sé tién 1 182.772.630d (mdt trim
tam muoi hai triéu, bay trim bay muoi hai ngan, sau trim ba muoi dong).

- Hoan tra lai cho Cong ty TNHH Thuong mai B s6 tién tam Ung an phi la
60.862.473d (sau muoi tri€u, tdm tram sau hai ngan, bon tram bay ba dong) da nop
tai bién lai thu s6 0009909 ngay 17/4/2023 va so tién 17.611.000d (muoi bay triu,
sau tram muoi mot ngan dong) da ndp tai bién lai thu s6 0000321 ngay 09/6/2023
ctia Chi cyc thi hanh 4n dan sy huyén Hoa Vang, thanh pho Da Ning.

3. An phi kinh doanh thuong mai phuc tham:

Cong ty TNHH Thuong mai b khong phai chiu, nén dugc hoan tra s6 tién tam
ng an phi a 2.000.000d (hai tri¢u dong) da ndp tai bién lai thu s6 0000530 ngay
18/10/2023 ctia Chi cuc Thi hanh 4n dan su huyén Hoa Vang, thanh pho Pa Néng.

4. Chi phi té tung: 3.000.000d (ba tri¢u dong), Cong ty TNHH Thuong mai D
phai chiu (da ndp va chi xong).

5. Ban an phiic tham c6 hiéu lyc phap luat ké tir ngay tuyén an.

Trudng hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Piéu 2 Luat
thi hanh 4n dan sy, nguo1 dugc thi hanh an dan sy, ngudi phai thi hanh 4n dan sy c6
quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh 4n, ty nguyén thi hanh an hoic
bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9 luat thi hanh 4n dén sy.
Thoi hiéu thi hanh 4n dan sy duogc thuc hién theo dinh tai diéu 30 luét thi hanh an
dan su.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
- Céc duong sy; THAM PHAN - CHU TQA PHIEN TOA
- VKSND TP ba Nang;

- TAND huyén Hoa Vang;

- Chi cuc THADS huyén Hoa Vang;
- Cuc THADS TP Da Nang;
- Luu ho so vu an;

- T6 nghiép vuy; Tran Hoai Son

13



14



