TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Doc 1ap - Tu do - Hanh phiic

Bén 4n s6: 175/2024/KDTM-PT
Ngay: 12- 7- 2024.

VIv: “Tranh chép hop déng

Hop tac kinh doanh”

] _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

Thanh phan Hoi dong xét xir phic tham gom:

Thdm phan - Chii toa phién toa: Ba Mai Thi Thanh Tu
Cdc Tham phan:

1/ Ba Phung Thi Nhu Mai.

2/ Ba Ng6 Thi Phiic Hao.

- Thur ky phién toa: Ba Ho Thi Kim Oanh

- Pai dién Vién Kiém sat nhdn dan Thanh phé Ho Chi Minh tham gia phién
toa: Ong Tran Hong Long - Kiém sat vién.

Trong ngay 03 va ngay 12 thang 7 nam 2024 tai tru sé Toa an nhan dan
Thanh phé HO Chi Minh xét xtr phiic tham cong khai vu an vé kinh doanh
thuong mai thu 1y s6 36/KDTM-PT ngay 23/01/2024 vé viéc: “Tranh chap hop
ddng hop tac kinh doanh”

Do Ban 4n kinh doanh thuong mai so thim sb 181/2023/ KDTM-ST ngay
08 thang 9 nam 2023 ctia Toa an nhan dan Quan 1, Thanh pho H6 Chi Minh bi
khang céo.

Theo Quyét dinh dua vu 4n ra xét xir phic thAm s6 3148/QDPT-KDTM
ngay 11/6/2024 va quyét dinh tam ngung phién toa ngay 03/7/2024, giira CAC
duong su:

Nguyén don: Cong ty TNHH Thuong mai Dich vu KS - HN

Pia chi: 8B-8C T, phuong N, Quan M, Thanh phd H6 Chi Minh.
Nguoi dai dién theo phdp ludt: Ba Tran Thi Bé T, sinh nim 1987;
Dia chi: 247 Khom 4, phuong V, thi xa M, tinh Vinh Long.

Co mat

Nguoi bdo vé quyén, loi ich hop phdp ciia nguyén don:

C:)ng Nguyén B4 B sinh nim 1958 - Luat su cua Van phong Luét su
Nguyén B, thudc Poan Luat su Thanh pho H6 Chi Minh. C6 mat

Bi don: Cong ty TNHH Khéch san X New

1


../../../../1%20-%20GIẢI%20QUYẾT%20ÁN%20TP.%20NGUYỄN%20THỊ%20PHƯỢNG/1%20-%20DAN%20SU%20-%20PHUONG/2023%20-%20DÂN%20SỰ/1.%20BẢN%20ÁN/1
../../../../1%20-%20GIẢI%20QUYẾT%20ÁN%20TP.%20NGUYỄN%20THỊ%20PHƯỢNG/1%20-%20DAN%20SU%20-%20PHUONG/2023%20-%20DÂN%20SỰ/1.%20BẢN%20ÁN/2
../../../../1%20-%20GIẢI%20QUYẾT%20ÁN%20TP.%20NGUYỄN%20THỊ%20PHƯỢNG/1%20-%20DAN%20SU%20-%20PHUONG/2023%20-%20DÂN%20SỰ/1.%20BẢN%20ÁN/4

Dia chi: 8B-8C T, phuong N, Quin M, Thanh phd HO Chi Minh

Nguoi dai dién theo phap ludt. Ba Vi Thi Huong G; sinh nam 1975;

Dia chi: 8B-8C T, phuong N, Quan M, Thanh phé H6 Chi Minh.

Co mat

Nguwoi c6 quyén loi, nghia vu lién quan:

1/ Ong Mai Thanh H, sinh ndam 1973; (c6 don xin vang mit)

Cu tri: 478E D, Phuong B, Quan N, Thanh phé H6 Chi Minh;

Pia chi lién lac: 409 T, Phuong B, Quan N, Thanh phé H5 Chi Minh.

2/. Ba Vi Thi Huong G, sinh nam 1975; c0 mat

Pia chi: 8B-8C T, phuong N, Quan M, Thanh pho Ho Chi Minh.

3/. Ba Tran Thi Bé T, sinh ndm 1987; c6 mit

Dia chi: 247 Khom 4, phuong V, thi xa M, tinh Vinh Long.

Do c6 khang cao cua: Cong ty TNHH Thuong mai Dich vu KS- HN va
Cong ty TNHH Khach san X New.

NOI DUNG VU AN

Tai Pon khoi kién d@é ngay 17/03/2021, Ban khai ngay 05/6/2021 va loi
khai trong qud trinh t6 tung ciing nhw tai phién toa, ngwoi dai dién hop phdp
cua nguyén don Cong ty TNHH Thuong mai Dich vu KH — HN trinh bay:

Ngay 10/9/2019, Cong ty TNHH Thuong mai Dich vu KH — HN (Sau day
goi 1a Cong ty HN) ky Hop dong hop tac kinh doanh (sir dung mit bang dé kinh
doanh khach san, nha hang, quan bar) Cong ty TNHH Khach san X New (Sau
day goi 1a Cong ty X) muyc dich 13 dé thué mit bang kinh doanh khach san, nha
hang, quéan bar tai dia chi 8B — 8C T, phuong N, Quan M, Thanh phé Ho Chi
Minh, ndi dung chinh cta hop dong cu thé nhu sau:

Thoi han hop dong: 13 nam (Tinh tir ngay 01/11/2019 dén hét ngay

01/11/2032);
Tién dit coc thué mat bang: 450.000USD twong duong 10.350.000.000 dong;
hop ddng thoa thuan tién dit coc 1a USD va quy d6i ra Viét Nam dong tai thoi
diém thanh todn. Nguyén don di chuyén tién coc cho bi don 1a 10.417.500.000
déng tuong duwong véi 450.000 USD, chuyén khoan tién coc tir Sacombank sang
Vietcombank cu thé: Ngay 11/9/2019 chuyén 1.000.000.000 dong, ngay
30/9/2019 chuyén 600.000.000 dong va ngay 30/9/2019 chuyén 8.817.500.000
dong.

Gia tién thué nha hang thang: 50.000 USD tuong dwong 1.100.000.000
d6ng, tién thué nha hang thang dugc chuyén khoan hodc dua tién mat.

Sau khi Hop dong thué mit bang dugc ky khong bao lau thi ba Vii Thi
Huong G da thong bao cho co quan chiic ndng dé xin tam dung hoat dong kinh
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doanh cua Cong ty TNHH Khach san X New (Ba Vii Thi Huong G 1a giam ddc
Cong ty).

Sau khi nhan ban giao mit bang khach san tir ba Vii Thi Hrong G vao ngay
20/10/2019, nguyén don kinh doanh cho dén thang 2 nam 2020 thi dich viém
phé)i Covid-19 tac dong tiéu cuc dén hoat dong kinh doanh ctia khach san, dan
dén kinh doanh tri tré va thua 18, nén ngay 31/3/2020, nguyén don c6 thoa thuan
v6i ong Mai Thanh H (Thanh vién ctia Cong ty bi don) thoa thudn thu 20% tién
thué nha cho dén khi c6 théng bao ctia Chinh Phui vé hét dich bénh va duoc ong
Hai dong ¥ cho nguyén don tra tién thué nha tir thang 4/2020 dén thang 12/2020
13 10.000 USD/thang tuong dwong véi 20% gia tri tién thué ban dau. Mic du,
nguyén don c6 nhan dugc tin nhan cua ba G chi dong ¥ giam 50% tién thué nha,
nhung cho dén thang 12/2020 nguyén don van thanh toan tién thué nha 1a
229.300.000 dong tuong dwong 10.000 USD, nhung phia bi don khong c6 y
kién gi, ong Hai 14 thanh vién cia Cong ty X nén y kién ciia ong Hai ciing 13 y
kién ciia Cong ty X.

Thang 01/2021, ba T va ba G cung ngdi lai thoa thudn xin tra lai mit bang
va dugc nhan lai tién coc, nhung bi don khong dong y. Ngay 20/02/2021, ba T
c6 giri dén cho ba G va Uy ban nhan dan phuong Bén Nghé, Quan 1 Thong bao
lan 01 yéu cau xin duoc chdm dut hop ddng thué mit bang kinh doanh khéach
san trude thoi han. Dén ngay 08/3/2021, ba T gui Thong bao 1an 02 dén ba Vi
Thi Huong G ¢6 ndi dung nhu gidy thong bao 1an 01. Sau d6 ba T va ba G c6
gip nhau hai 1an dé thoa thuan, nhung phia ba G khong dong ¥ hoan tra lai tién
dit coc 450.000 USD cho nguyén don, mic du nguyén don chi yéu cau nhén lai
90% gia tri sb tién dit coc.

Ngay 31/5/2021, hai bén da tién hanh ban giao lai tai san thué 1a khach san tai
dia chi 8B-8C T, phuong N, Quan M, nguyén don xac dinh tur thang 01 dén
thang 5/2021, nguyén don chua tra tién thué nha cho bi don. Nguyén don déng ¥
can trir tién thué nha vao tién coc ma bj don chua tra cho nguyén don theo twong
ung véi 5 thang thué nha tuong duong véi 50.000USD (01 thang 10.000 USD).

Do mét s6 yéu cau khai kién cia nguyén don da duoc bi don giai quyét
trong qua trinh khdi kién nén nguyén don xin rat mot phan yéu cau khoi kién
sau: Yéu cau cham dut Hop dong hop tac kinh doanh (St dung mit bang dé
kinh doanh khach san, nha hang, quan bar) ky ngay 10/9/2019 truéc thot han;
yéu cau bi don nhan ban giao lai mit bang kinh doanh khéach san dia chi 8B —
8C T, phuong N, Quan M, TP.Ho6 Chi Minh va yéu cau nguyén don dugc cham
durt tra tién thué mat bang tir thang 02/2021.

Nguyén don van gitt yéu cau khoi kién bude bi don la Cong ty X tré lai 90% s6
tién dat coc thué mat bang 1a 9.315.000.000 dong

Déi véi yéu cau phan t6 cua bi don, nguyén don khong dong ¥, va dé nghi
Hoi dong xét xir khong chap nhan.
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- Tai don phan 16 ngay 12/5/2023, ban khai ngay 28/5/2021, 16i khai trong
qud trinh to tung va tai phién toa, nguoi dai dién hop phdp cua bi don Cong ty
TNHH Khach san X New trinh bay:

Thira dat tai dia chi 8B — 8C T, phuong N, Quan M, Thanh phd H6 Chi
Minh dung tén so hitu ciia 6ng Bui Tho M, 6ng M cho ba G thué dat va Cong ty
X bo tién dau tu xdy dung cong trinh khach san. Vi 1y do strc khoe va tai chinh,
Cong ty X hop tac véi Cong ty HN dé cung kinh doanh dich vu khach san.

Ngay 10/9/2019, Cong ty HN Cong ty X ky két Hop dong hop tac kinh
doanh vé viéc sir dung mat bang dé kinh doanh kh,éwh san, nha hang, quan bar
v6i1 thot han 13 nam, tinh ttr ngay 01/11/2019 dén hét ngay 31/10/2032, theo do:

Cong ty X dong y gbp vén bang quyén sir dung khéach san X New tai dia
chi 8B — 8C T, phuong N, Quan M, Thanh phé H6 Chi Minh va tai san 1a Toa
nha khach san do Cong ty X dau tu xay dung véi day du trang thiét bi va luong
khach hang on dinh.

cong ty HN goép von bang tién mat véi sb tién ky quy tuong duong
450.000 USD va phi st dung mat bang hang thang de dau tu khai thac kinh
doanh khéch san trén. Bi don x4c nhan tién dit coc va tién thué nha nhu nguyen
don trinh bay 1a dung. Tién coc ma bi don d3 nhan 1a 450.000USD duoc quy ddi
bang tién Viét Nam va thanh toan theo hinh thirc chuyén khoan tir tai khoan ba
Tran Thi Bé T tai Sacombank vao tai khoan ctia ba Vi Thi Huong G tai
Vietcombank.

Trudc thang 03/2020, tién phi sir dung mat bang hang thang 1a 50.000 USD
x 23.000VND/1 USD = 1.150.000.000 VND. Tuy nhién, tir ngay 01/4/2020 dén
31/5/2021, Cong ty HN khong thyuc hién day du nghia vu thanh toan phi sir dung
mit bang hang thang cho Cong ty X, nguyén don tu y giam phi str dung mat
bang con 10.000 USD vi cho rang c6 théa thuan véi thanh vién ctua Cong ty la
6ng Mai Thanh H, viéc 6ng Mai Thanh H dung ky van ban dong y giam tién
thué con 10.000USD 1a khong dang thim quyén, ba G véi tu cach 1a ngudi dai
dién theo phap luat khong ddng ¥ v6i muac giam trén ma chi dong ¥ giam 50%,
s di bj don van nhan 20% tién phi st dung mat bé’lng vi dang dich bénh khong
biét sdng chét nhu thé nao va nghi 1a Cong ty HN van tiép tuc kinh doanh chu
khéng tu y don phuong chim dut hop ddng nén dwa bao nhiéu thi nhan bay
nhiéu vi c6 kho khan do dich bénh, sau nay kinh doanh dugc s€ tinh toan lai,
thuc té hai bén khong c6 bién ban thda thuan vé viéc giam tién phi st dung mat
bang nay.

Viéc Cong ty HN don phuong chdm dut hop dong, khong thanh toan phi st
dung mit bang va dong ctra khach san dan dén Cong ty khong c6 tai san dé kinh
doanh, khong c6 tién dé tra 13i ngan hang va khong co tién dé tra tién thué dat
hang thang cho chi s¢ hiru dat. Vi vay, trude yéu cau khaoi kién ctia nguyén don,
bi don khong dong y va xac dinh hop dong gitta hai bén khong phai la hop dong
thué nha ma 1a hop tac kinh doanh, do d6 bi don phan t6 yéu cau nguyén don:
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Thanh toan tién phi st dung mit bang con thié:u nam 2020, tr ngay
01/4/2020 dén 31/12/2020 tuong duong 4.830.000.000 dong.

Thanh toan 05 thang phi su dung mat bang con thjéu nam 2021, tir ngay
01/01/2021 den 31/5/2021 tuong duong 5.750.000.000 dong.

- Tai Ban khai ngay 08/4/2022, 6ng Mai Thanh H la nguoi c6 quyén loi,
nghia vu lién quan trinh bay:

Ong xac nhan c6 ky Hop dong thoa thuan dé ngay 31/3/2020 v6i ba Tran
Thi Bé T. Tuy nhién, mic du da ky Hop dong thoa thuin nhu vay nhung ba T
khéng thuc hién dung thoa thuin, khong tra tién phi st dung mit bang cho 6ng.
Tir viéc khong tra phi mit bang ddn dén cin nha 8B — 8C T, phuong N, Quan M,
Thanh phd H6 Chi Minh d3 bi chi s¢ hiru thu hoi.
Can cur theo quy dinh tai Diéu 5 Hop dong hop tac kinh doanh ngay 10/9/2019
thi néu bén B (Cong ty HN) cham thanh toan khoan phi str dung mit bang thi
phai chiu phat cham ndp 1a 0,01%/ngay trén téng so6 tién thanh toan. Néu bén B
khong thanh toan qua 03 thang thi xem nhu don phuong cham dat hop dong va
chiu bdi thuong, mat tién ky quy ciing nhu cac chi phi di dau tu vao khach san.
Do vay s tién ky qui cua Cong ty HN cho Cong ty X s& khong duoc hoan lai.

* Tai Ban dn dén su so tham sé 181/2023/KDTM ngay 08/9/2023 ciia Toa
an nhan dan Qudn 1 da tuyén xu:

1. Pinh chi xét xir mdt phan yéu cau khoi kién ctia Cong ty TNHH Thuong
mai Dich vu KS-KN yéu cau cham dut Hop dong hop tac kinh doanh (st dung
mat bang d€ kinh doanh khach san, nha hang, quan bar) ky ngay 10/9/2019 trudce
thot han; yéu cau Cong ty TNHH Khach san X New nhén ban giao lai mat bang
kinh doanh khach san dia chi 8B — 8C T, phuong N, Quan M, TP.H6 Chi Minh
va Cépg ty TNHH Thuong mai Dich vu KS - HN dugc cham dut tra tién thué
mat bang tur thang 02/2021.

2. Chap nhan yéu cau khai kién ctia nguyén don.

Bugc Cong ty TNHH Khach san X New tra lai cho Cong ty TNHH Thuong mai
Dich vu KS - HN 90% s6 tién ky quy 1a 9.315.000.000 dong.
3. Chap nhan yéu cau phan tb cta bi don.
Cong ty TNHH Thuong mai Dich vy KS - HN thanh toan cho Cong ty TNHH
Khach san X New tién phi phi sir dung mat bang c6 dinh tu thang 4/2020 dén
thang 12/2020 la 3.105.000.000 dong va tir thang 01/2021 dén thang 02/2021 la
5.750.000.000 dong. Tong cong 8.855.000.000 dong.

Ngoai ra, an so tham con tuyén vé an phi, quyén khang cao, thi hanh an.

Ngay 19/9/2023 Coéng ty HN khang cao 01 phdn ban dn so tham.

Ngay 23/9/2023 Cong ty X khang cé&o 01 phdn bdn dn so tham.

* Tai phién toa Phiic tham:
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Nguyén don khong rat yéu cau khoi kién, nguoi khang co khong rat yéu
cau khang cao. Cac bén duong sy khong thoa thuén duge voi nhau vé vige giai
quyet vu an.

* Nguyén don Cong ty HN khang cao 01 phan ban 4n so tham khong dong
¥ voi ban an so tham, khong dong y tra tién thué mat bang nhu 4n so thAm tuyén
xtr, chi déng y tra 01 thang tién thué mit bang.

Luat su bao vé quyén va lot ich hop phap cho nguyén don phan tich va xac
dinh ¢6 co sd chap nhan yéu cau khang cdo ctia nguyén don.

Dé nghi: Chap nhan yéu cau khang cdo cuia Cong ty HN.

* Bi don Cong ty X khang cao khong QSng y tra lai tién coc cho nguyén
don, nguyén don don phuong cham dut hop dong nén phai chiu mat coc.

* Nguoi ¢6 quyén loi, nghia vu lién quan Ong Mai Thanh H ¢6 yéu cau
vang mat khi xét xu.

* Nguoi co quyén loi, nghia vu lién quan Ba Vii Thi Huong G ¢6 clng y
kién yéu cau nhu bi don Cong ty X.

* Nguoi co quyén loi, nghia vu lién quan ba Tran Thi Bé T c6 cung v kién,
yéu cau nhu nguyén don Cong ty HN.

* Pai dién Vién kiém sat nhan dan Thanh phé Hb Chi Minh phat biéu viéc
tuan theo phap luat trong t6 tung dan su cua nhimg nguoi tién hanh t6 tung,
nhitg ngudi tham gia td tung va _phat biéu y kién vé viéc giai quyét vu an nhu
sau: Viéc chap hanh phép luat to tung: Tai phién toa Hoi dong xét xir va cac
duong sy di thuc hién ding cac quy dinh cta Bo luat T tung dan su vé phién
toa phuc tham.

Vé noi dung: Khang céo cua bi don va nguyén don 1a khdng cé co so, dé
nghi HDXX khdng chap nhan yéu cau khang céo ctua Cong ty HN va Cong ty X,
giit nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Can cit vdo cdc tai liéu c6 trong hé so, 1oi trinh bay ciia phia nguyén don

va bi don, y kién phdt biéu ciia dai dién Vién kiém sdt, Hoi dong xét xir nhdn
dinh:

[1] Cap so }hém thu 1y giai quyét vu an dang theo thAm quyén, xac dinh tu
cach tham gia t0 tung cua cac duong su trong vu an la ding theo quy dinh cua
Phap luat to tung.

[2] Don khéng céo cua Cong ty HN va Cong ty X con trong thoi han khang
cao, c0 hinh thirc va ndi dung ding quy dinh nén dugc chap nhan.

[3] Cén ctr cac tai liu co trong hd so, 10 trinh bay cua cac bén duong su
Hoi dong xét xur nhén thay:



Cin cir Hop dong hop tac kinh doanh ngay 10/9/2019 giita Céng ty TNHH
Thuong mai Dich vu KS - HN (viét 1a Cong ty HN) voi Cong ty TNHH Khach
san X New (viét tat 1a Cong ty X), theo d6 Cong ty X gép von bang tai san va
quyén duoc str dung hop phap khach san X New tai dia chi 8B-8C T, phuong T,
Quan M, Thanh phé H5 Chi Minh (Bao gdm 68 phong khach san va h6 boi cung
Vo1 dr:iy du trang thiét bi hoat dong — c6 phu luc kém theo), Cong ty HN gop von
bang tién miat (Ky quy 450.000 USD twong duong 10.417.500.000 dong) va duoc
toan quyén quan 1y, khai thac kinh doanh khach san, dugc huéng toan bo loi
nhuan thu duge va tra phi sir dung mat bang hang thang cho Cong ty X (05 nim
dau 13 50.000 USD/thang tuong dwong 1.150.000.000 déng, 03 nim tiép theo la
55.000 USD, 03 nam tiép theo 60.500 USD va 02 nim tiép theo 1a 60.000 USD,
bat dau tinh tir ngay 01/11/2019); thoi han hop tac 1 13 nam.

Nguyén don Cong ty HN khai kién yéu cau Cong ty X tra lai 90% s6 tién ky
quy ciia Hop dong hop tac kinh doanh ngay 10/9/2019 la 9.315.000.000 dong,
Hoi dong xét xir nhan thay: Can cir vao cac tai liéu chimg ctr ¢6 trong hd so vu an
va 101 khai thira nhin cta duong su c6 co sé dé xac dinh Cong ty HN di gop von
bang tién mat Ky quy 1a 450.000 USD twong duong 10.417.500.000 dong cho
Cong ty X.

Theo quy dinh tai Piéu 22 Phap lénh vé Ngoai hdi sb 28/2005/PL-
UBTVQH11, Phap 1énh sta ddi, bd sung sb: 06/2013/UBTVQHI3 ngay
18/3/2013 cua Uy ban Thudng vu Qudc hoi quy dinh vé han ché st dung ngoai
héi trén lanh tho Viét Nam, thi nguyén don va bi don khong co chirc ning sir
dung ngoai héi do vay hop dong hop tac kinh doanh ngay 10/9/2019 bi v6 hiéu 01
phan d6i véi thoa thuan thanh toan phi str dung mat bang hang thang va tién ky
quy bang tién USD do vi pham diéu cAm cta luat dugc quy dinh tai Diéu 123 Bo
luat Dan sy; cac thoa thuén khac cua hop d6ng van c6 hiéu luc phép luit theo quy
dinh tai Piéu 130 Bo luat Dan su vé giao dich dan su v6 hiéu mot phan.

Cong ty HN va Cong ty X déu xac nhan ngay 31/5/2021 Cong ty HN da tién
hanh giao trd mat bang cho Coéng ty X cung toan bd trang thiét bi kinh doanh
khach san cho bi don.

Nhu trén da nhan dinh thi hop dong hop tac kinh doanh ngay 10/9/2019 bi
v0 hi¢u 01 phan d6i v0i thoa thuan thanh toan phi sir dung mat bang hang thang
va tién ky quy bang tién USD do vi pham diéu cAm cua luat nén cin cu Pidu 131
B6 Luat dan sy thi giai quyét hau qua cua giao dich dan sy v hi¢u thi khoéng lam
phat sinh, thay d6i, chdm dut quyén va nghia vu cta céac bén tur thot diém xac lap.
Do vay, Cong ty X ¢o trach nhiém tra lai cho Ccong ty HN s6 tién ky quy da nhan.
Xét, Cong ty HN chi yéu cau Cong ty X tra lai 90% sé tién ky quy cua Hop dong
hop tac kinh doanh ngay 10/9/2019 1a 9.315.000.000 dong 1a tu nguyén nén chip
nhan.

Xét, yéu cau khang cdo ctia Cong ty X khdng dong y tra lai tién coc cho
Cong ty HN do Cong ty HN don phuong cham dat hop ddng nén phai chiu mét
coc- HDXX nhén thiy: Cong ty X cho rang do Cong ty HN vi pham diéu khoan
thanh toan tién phi st dung mit bang va don phuong chdm dut hop dong trude
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thoi han nén phai mit coc theo quy dinh tai Piéu 7 caa Hop dong hop tac ngay
10/9/2019 nén Cong ty HN phai chiu mat coc. Nhu trén da nhan dinh thi hop
d6ng hop tac kinh doanh ngay 10/9/2019 bi vo hiéu 01 phan dbi véi thoa thuan
thanh toan phi sir dung mit bang hang thang va tién ky quy bang tién USD do vi
pham diéu cAdm cua lut nén cin ctr Piéu 131 Bo Luat dan sy thi giai quyét hau
qua cua giao dich dan sy v6 hiu thi khong lam phat sinh, thay d6i, chdm dut
quyén va nghia vu cia cac bén tir thoi diém xac 1ap. Do vay, Cong ty X co trach
nhiém tra lai cho Cong ty HN sb tién ky quy da nhan. An so tham xur chap nhan
01 phan yéu cau khoi kién caa Cong ty HN 1a ¢6 can ctr, d6 d6 khang céo cua
Cong ty X 1a khong c6 co s& dé chap nhan.

* Poi voi yéu cau khang cao cua Cong ty HN khong dong ¥ voi ban an so
tham, khong dong tra tién thué mat bang nhu an so tham tuyén xur, chi dong y
tra 01 thang tién thué mat bang- HDXX nhan thay:

Cong ty X phan t6 yéu cau Cong ty HN thanh toan tién phi sir dung mat
bang con thiéu 1a 30%/thang tir ngay 01/4/2020 dén 31/12/2020 twong duong
4.830.000.000 ddng va 05 thang phi st dung mit bang con thiéu cta nim 2021,
tir ngdy 01/01/2021 dén 31/5/2021 twong duong 5.750.000.000 dong nhan thiy,
tai phién toa cac bén déu xac nhan tir thang 04/2020 dén thang 12/2020 Cong ty
HN thanh toan tién phi st dung mit bang 20%/ thang la 10.000 USD/thang
tuong duong 231.000.000 ddng/thang; tir thang 01/2021 dén thang 5/2021
khong thanh toan tién phi sir dung mit bang cho Cong ty X.

cong ty HN cho rang, do anh hudng ciia dich bénh Covid nén ngay
31/3/2020 ca nhan 6ng Mai Thanh H (thanh vién Cong ty X) da thda thuan voi
ba Tran Thi Bé T giam tién phi st dung mit bang con 20% 1a 10.000 USD/thang
tuong duong voi 231.000.000 dong/thang nén hang thang nguyén don van tra
khoan tién phi sir dung mat bang tuong duong 20% va duge Cong ty X chap
nhan, tuy nhién Cong ty X khong dong v voi 10i trinh bay cua Cong ty HN vi
cho rang chi dong y giam tién phi sir dung mit bang 50%. Xét, viéc ong Mai
Thanh H d6ng ¥ giam tién phi str dung mat bang con 20% la 10.000 USD/thang
nhung khong c6 van ban dong ¥ cuia nguoi dai dién theo phap luat cia Cong ty
X 12 khong c6 co s& dé chap nhan.

Theo quy dinh tai Diéu 5 cua hop ddng hop tac kinh doanh ngay 10/9/2019
thi: “Khéng phu thugc vao ket qua kinh doanh, bén B (Cong ty HN) thanh toan
cho bén A (Cong ty X) khodn phi sir dung mat bang co dinh hang thang ...”,

Nhu da nhan dinh & phan trén thi ngay 31/5/2021 Cong ty HN di giao tra
mit bang cho Cong ty X cung toan bo trang thiét bi kinh doanh khach san cho
cong ty X, do d6 Cong ty HN c6 nghia vu tra tién phi st dung mat bang con thiéu
cho Céng ty X. Nhu vay, sb tién phi sit dung mit bang ma Céng ty HN phai
thanh toan cho Céng ty X la:

Tur thang 4/2020 dén thang 12/2020 (09 thang): 30% tién phi sir dung mat
bang c¢6 dinh hang thang con thiéu 1a 1.150.000.000 ddng/thang x 30% =
345.000.000 ddng x 09 thang = 3.105.000.000 dong.


file:///C:/Users/OanhHTK/Downloads/62
../../../../1%20-%20GIẢI%20QUYẾT%20ÁN%20TP.%20NGUYỄN%20THỊ%20PHƯỢNG/1%20-%20DAN%20SU%20-%20PHUONG/2023%20-%20DÂN%20SỰ/1.%20BẢN%20ÁN/63
../../../../1%20-%20GIẢI%20QUYẾT%20ÁN%20TP.%20NGUYỄN%20THỊ%20PHƯỢNG/1%20-%20DAN%20SU%20-%20PHUONG/2023%20-%20DÂN%20SỰ/1.%20BẢN%20ÁN/64

Tir thang 01/2021 dén thang 05/2021 (05 théng): 100% tién phi st dung
mat bang c6 dinh hang thang la 1.150.000.000 dong/thang x 05 thang =
5.750.000.000 dong.

Tong sb tién phi st dung mat bang Cong ty HN phai tra cho Cong ty X la
3.105.000.000 dong + 5.750.000.000 déng = 8.855.000.000 dong.

Do véy, Cong ty HN phai tra s6 tién phi str dung mat bang cho Cong ty X
1a 8.855.000.000 dong. An so tham xtr chap nhan yéu cau phan tb cta Cong ty X
la ¢6 co s0. Do do, khang cao cua Cong ty HN 1a khong ¢ co so dé HDXX
chap nhan.

[4] Tai phién toa, Cong ty HN va Cong ty X cing khong xut trinh dugc
ching cur gi khac dé chimg minh cho yé€u cau khang cao, do vay khong co6 co so
dé chap nhan khang cao ctia Cong ty HN va Cong ty X.

~ [5] Tai phién toa, dai dién Vién kiém sat nhan dan Thanh pho HO Chi Minh
dé nghi khdng chap nhén khang céo cua Cong ty X va Cong ty HN, d¢€ nghi nay
Cﬁ&} dai dién Vién kiém sat 1a phu hop vdi nhan dinh cua Ho1 dong xét xur nén
chap nhan.

[6] Pbi v6i cac phan khac clia ban an so tham khong c6 khang céo, khang
nghi nén da phat sinh hiéu luc phap luat.

Tai phan Quyét dinh cua ban an so tbrflm ap dung tuyén xu theo Diéu 468
BLDS la chua chinh xac nén cap phuc tham diéu chinh lai theo Diéu 306 Luat
Thuong mai.

[7] V& &n phi phtc tham: Do yéu cau khang c&o caa Cong ty X va Cong ty
HN khong dugc chap nhan nén Cong ty X va Cong ty HN phai chiu an phi
theo quy dinh.

Vi cac 1€ trén,

QUYET PINH:

Can ctr khoan 1 Diéu 308 Bo luat TS tung dan sy 2015;

Can ctr Luat Thi hanh an dan su;

Cian ctr Nghi quyét 326/2016/UBTVQHI14 ngay 30/12/2016 cia cia Uy
ban Thuong vu Quoc hdi ngay 30/12/2016 hudng dan veé an phi, 1¢ phi Toa an;

Tuyén xir:

1. Khong chap nhan yéu cau khang cao cia Cong ty TNHH Khéach san X
New va Cong ty TNHH Thuong mai Dich vu KS - HN.

Gifr nguyén Bén 4n kinh doanh thwong mai so thdm s6 181/2023/KDTM-
ST ngay 08/9/2023 cua Toa &n nhan dan Quéan 1, Thanh pho HO Chi Minh:

1/. Dinh chi xét xu mot phén‘ yéu ’céu khoi kién cua Cong ty TNHH
Thuong mai Dich vu KS - HN yéu cau cham dit Hop dong hop tac kinh doanh
(st dung mat bang dé kinh doanh khéach san, nha hang, quan bar) ky ngay
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10/9/2019 trudce thot han; yéu cau Cong ty TNHH Khéch san X New nhan ban
giao lai mat bﬁng kinh doanh khéch san dia chi 8B — 8C T, phuong N, Quan M,
TP.H6 Chi Minh va Cong ty TNHH Thuong mai Dich vu KS - HN dugc chdm
dut tra tién thué mat bang tir thang 02/2021.

2/. Chap nhéan yéu cau khai kién ctia nguyén don: Budc Cong ty TNHH
Khach san X New tra lai cho Cong ty TNHH Thuong mai Dich vu KS - HN
90% s6 tién ky qui 12 9.315.000.000 dong.

3/. Chap nhan yéu cau phan té cua bi don: Cong ty TNHH Thuong mai
Dich vu KS- HN thanh toan cho Céng ty TNHH Khach san X New tién phi phi
sir dung mat bang cd dinh tir thang 4/2020 dén thang 12/2020 1a 3.105.000.000
dong va tir thang 01/2021 dén thang 05/2021 1a 5.750.000.000 dong. Tong cong
8.855.000.000 dong.

Ké tir ngdy c6 don yéu cau thi hanh 4n cta ngudi duoc thi hanh an cho dén
khi thi hanh an xong, hang thang bén phai thi hanh an con phai chiu khoan tién
1ai cua sb tién con phai thi hanh theo muc 13i suit quy dinh tai Diéu 306 Luat
thuong mai 2005.

2. An phi kinh doanh thuong mai so tham:

Cong ty TNHH TM — DV KS - HN phai chiu an phi 1a 116.855.000 dong
dugc trir vao sd tién tam tng an phi dan sy da nop 58.657.500 dong theo bién lai
thu tam Gng an phi, 1& phi Toa an s6 AA/2019/0030620 ngay 02/4/2021 va
3.000.000 dong theo bién lai thu tam Gng 4an phi, 1& phi Toa an sd
AA/2019/0030619 ngay 02/4/2021 ctia Chi cyc Thi hanh &4n dan sy Quan 1,
Thanh phd H6 Chi Minh. Cong ty TNHH TM — DV KS -HN con phai ndp
55.197.500 dong an phi kinh doanh thuong mai so tham.

Cong ty TNHH Khach san X New phai chiu an phi 1a 117.315.000 dong
dugc trir vao sb tién tam tng an phi dan su dd nop 59.290.000 dong theo bién
lai thu tam tng an phi, 18 phi Toa an s6 AA/2023/0043541 ngay 17/5/2023 cua
Chi cuc Thi hanh 4n dan sy Quén 1, Thanh phé HO Chi Minh. Cong ty TNHH
Khach san X New con phai np 58.025.000 d6ng an phi kinh doanh thuong mai
so tham.

3. An phi kinh doanh thuong mai phtc thim:

Cong ty TNHH TM — DV KS - HN phai chiu 4n phi s tién 2.000.000 (hai
tri¢u) dong, duoc can trir vao sb tién tam tng an phi phic tham d4 ndp theo Bién
lai thu tién tam Gng an phi, 18 phi Toa 4n s6 AA/2023/0044674 ngay 12/10/2023
cua Chi cuc Thi hanh an dan sy Quan 1, Thanh pho Ho6 Chi Minh.

Cong ty TNHH khach san X New phai chju én phi s tién 2.000.000 (hai
tri¢u) dong, duoc can trir vao sb tién tam img an phi phic tham d3 ndp theo Bién
lai thu tién tam (mg 4n phi, 1& phi Toa 4an s AA/2023/0044617 ngay 09/10/2023
cua Chi cuc Thi hanh an dan sy Quéan 1, Thanh pho HO Chi Minh.

4. Trudng hop ban 4an duoc thi hanh theo quy dinh tai Diéu 2 Luat thi hanh
an dan sy thi nguoi dugce thi hanh an dan su, nguoi phai thi hanh an dan sy co
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quyén thoa thuan thi hanh an, quyén yéu cdu thi hanh 4n, ty nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7, 7a, 7b va 9 Luat
thi hanh an dan su; thoi hi¢u thi hanh &n dugc thuc hién theo quy dinh tai Diéu
30 Luat thi hanh an dan su.

Ban an phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an./.

NO’?X?\I”E')TC_ T.M HOI PONG PHUC THAM
- TAND Cép cao tai TP.HCM; THAM PHAN - CHU TOQA PHIEN TOA
- VKSND Cép cao tai TP.HCM;
- VKSND TP.HCM;
-TAND Q.1;
- Chi cuc THADS Q.1;
- Cuc THADS TP.Hb Chi Minh
- Céac duong sy;

- Luu: Ho so. Mai Thi Thanh Tu
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HOQI PONG XET XU PHUC THAM
CAC THAM PHAN THAM PHAN - CHU TQA PHIEN TOA

Ng6 Thi Phuc Hio Phung Thi Nhu Mai Mai Thi Thanh Tu
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