TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Poc lap - Tw do - Hanh phic
Ban an sb: 177/2024/KDTM-PT
Ngay 17 thang 7 nam 2024

V/v: “Tranh chap hop dong thi cong
xay dung”.

NHAN DANH
NUOGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

Thanh phin Héi dong xét xi¢ phiic thim goém cé:

Tham phén — Chii toa phién toa: Ba Hoang Thi Bich Thao.

Cdc Tham phan: Ba Vi Thi Huong

Ba Truong Thi Quynh Tram

- Thw ky phién toa: Ong Nguyén Ptic Tuin — Thu ky Toa an nhan dan
Thanh pho H6 Chi Minh.

- Dai dién Vién kiém sdt nhin dan Thanh phé Ho Chi Minh: Ba Nguyén
Kim Sen — Kiém sat vién tham gia phién toa.

Trong céac ngay 28/5/2024; 21/6/2024; 11 va 17/7/2024 tai tru s¢ Toa an
nhan dan Thanh ph6 H6 Chi Minh x¢t xur phic tham coéng khai vu an kinh doanh
thuong mai thu ly 102/2024/TLPT-KDTM ngay 27/3/2024 vé viéc: “Tranh chap
hop dong thi cong xay dung”.

Do Ban an kinh doanh thwong mai so thim sé 61/2023/KDTM-ST ngay
29/9/2023 cua Toa an nhan dan huyén Nha Be, Thanh phé H6 Chi Minh bi khang
cao.

Theo Quyet dinh dua vu an ra xét xu phuc tham s6 2130/2024/QP-PT ngay
22/4/2024, Quyét dinh hodn phién toa s6 6655/2024/QD-PT ngay 15/5/2024; Quyét
dinh tam ngung phién toa s6 7351/2024/QD-PT ngay 28/5/2024; Quyét dinh tam
ngimg phién toa sé 9115/2024/QD-PT ngay 21/6/2024; Quyét dinh tam ngimg
phién toa s6 10010/2024/QD-PT ngay 11/7/2024; giita cac duong su:

1. Nguyén don: Cong ty TNHH M6t thanh vién X;

Dia chi: L, tang A, toa nha V, G L, phuong B, Quan A, Thanh pho H6 Chi
Minh.

Nguot dai dién hop phap cua nguyén don: Ong Ton Long T, sinh nam 1970
la ngudi dai dién theo uy quyén; theo Giy Gy quyén khong s6 ngay 18/5/2023. (C6
mat).

2. Bi don: Cong ty C6 phan S1;
Dia chi: L6 B, khu cong nghiép H, xi H, huyén N, Thanh phé H6 Chi Minh.

Nguoi dai dién hop phap cua bi don: Ong Le Huyén P, sinh nim 1963 1a
nguoi dai dién theo uy quyén; theo Van ban uy quyén ngay 21/5/2024. (C6 mat).



* Nguoi khang cao: Cong ty C6 phan S1 - 1a bi don.
NOI DUNG VU AN:
Tém tit ndi dung vu 4n va quyét dinh ctia Ban an so thAm nhu sau:

Theo don khoi kién ngay 18/5/2023 qua trinh giai quyét va tai phién toa dai
dién nguyén don trinh bay:

Tu thang 12 nam 2017 dén thang 11 nam 2019 gitra Cong ty TNHH MTV X
(Vlet tat Cong ty X) va Cong ty C6 phan S1 (Viét tit Cong ty S1) di ky céc Hop
dong kinh té véi ciing ndi dung: Thi cong ép coc cic cong trinh x4y dung. Cu thé:

Ngay 26/12/2017, Cong ty X va Cong ty S1 da ky Hop dong thi cong ép coc
s6 02/HPKT/HLP-VC-2017 véi ndi dung: Cong ty S1 dong v giao va Cong ty X
dong v nhan thi cong ép coc Bé tong ly tam D400 mm, tai lyc Pmax 200 tan cho
cong trinh “Khoa su pham va hé thong thuwe hanh” tai phuong T, Quéan G, Thanh
phd Ho Chi Minh; Véi khoi lwong: 28.620m, don ‘gia 85. 000d6ng/m, tong gia tri
bao gom thué VAT 10% la 2. 675.970.000 dong, tién do thi cong 1a 35 ngay ké tir
ngay 28/12/2017 (khong bao gom ngay 01/01/2018). Thuc hién theo thoa thuin cua
hop dong, Cong ty X da tién hanh thi céng, hoan thanh khéi lwong cong viée va cin
ctr bang tong hop gia tri quyét toan khcn lugng cong viec hoan thanh vao ngay
10/10/2018, khéi lwong thi cong thue té 27.497,89m (don gia 93.500 dong/m) thi
tong s6 tién Cong ty Sl phai thanh toan cho Céng ty X la 2.571.052.715 dong.
Cong ty S1 da thanh toan tong cong la 2.442.500.079 dong (bao gom can trir cong
ng 1.781.068.410 dong). Nhu vay, d6i véi Hop dong thi cong ép coc SO
02/HPKT/HLP-VC-2017 ngay 26/12/2017 thi Céng ty S1 con ng Cong ty V tién
128.552.636 dong.

Ngay 29/10/2018, Cong ty X va Cong ty S1 da ky Hop dong thi cong ép coc
s6 18/HPKT/HLP-VC-2018 véi noi dung: Cong ty S1 dong ¥ giao va Cong ty X
dong ¥ nhan thi cong ép coc Bé tong ly tim D400 mm, tai lyec Pmax 180 tan cho
cong trinh “Khu thiwong mai, biét thir va chung cur cao cdp” tai xa L, huyén C, tinh
Long An; V&i khoi lwong va gia tam tinh bao gom thué VAT 10% la
17.481.869.918 dong, tién do thi cong la 90 ngay ké tir ngay ban giao mat bang thi
cong. Ngay 04/01/2019 hai bén ky tiép Phu luc hop dong 01/PLHP-HLP/VC bo
sung Cong ty S1 giao Cong ty X thuc hién gia tri tam tinh 1.634.400.031 dong.
Thue hién theo thoa thuan cua hop déng, Cong ty X di tién hanh thi cong, hoan
thanh khéi lwrong cong viée va cin Bang xac nhan khéi luong cong viée thuc
hién cac dot nhan cho don gia cong viéc thi tong sb tién Cong ty S1 phai thanh toan
cho Cong ty X la 15.943.618.424 dong Cong ty S1 di thanh toan tong cong la
14.346.756.585 dong (bao gom khau trir 161 vi pham do 16i vi pham trong khi thi
cong: 4.183.000 dong va can trir cong no 42.708.125 dong). Nhu vay, d6i voi Hop
dong thi cong ép coc s6 18/HPKT/HLP-VC-2018 ngay 29/10/2018 thi Cong ty S1
con no Cong ty V tién 1.592.678.839 dong.

Ngay 14/5/2019, Cong ty X va Cong ty S1 da ky Hop dong thi cong ép coc
s6 03/HDKT/HLP-VC-2019 véi ndi dung: Cong ty S1 dong ¥ giao va Cong ty X
dong v nhan thi cong ¢ép coc Bé tong ly tam D400 mm, tai lyc Pmax 180 tan cho
cong trinh “Cung cdp va thi cong coc thi nghiém va coc dai tra giai doan 1 — (phan
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con lai bao gom cac phan khu G, 4,5, 8 97 taixa L, huyén C, tinh Long An; Véi
khéi lwong va gia tam tinh bao gom thué VAT 10% la 11.659.203.618 dong, tién do
thi cong la 100 ngay ké tir ngay ban giao mit bang thi cong (khéng bao gom thot
gian nghi 1&, Tét). Thuc hién theo thoa thuan cua hop dong, Cong ty X di tién hanh
thi cong, hoan thanh khéi lwong cong viéc va can cr Bang xac nhan khéi lwong
cong viée thue hién cac dot nhan véi don gia thi tong sb tién Cong ty S1 _phai thanh
toan cho Cong ty X la 8.672.524.634 dong Cong ty S1 da thanh toan tong cong la
6.167.000.000 dong (bao gdom: khau trir 16i vi pham trong khi thi cong: 2.500.000
dong va cén trir cong no 367.000.000 dong). Nhu vy, doi véi Hop dong thi cong
ep coc s6 03/HPKT/HLP-VC-2019 ngay 14/5/2019 thi Cong ty S1 con no Cong ty
V tién 2.503.024.635 dong.

Ngay 15/5/2019, Cong ty X va Cong ty S1 da ky Hop dfmg thi cong ¢p coc
s6 02/HPKT/HLP-VC-2019 véi ndi dung: Cong ty S1 dong ¥ giao va Cong ty X
dong ¥ nhan thi cong ép coc B¢ tong ly tam D500 mm, tai lyc Pmax 360 tan va
D600 mm, tai luc Pmax 486 tan cho cong trinh “Khong gian sang tao CMC” toa
lac tai L6 VB.27b-28-29 Khu ché xuat T, phuong T, Quan G, Thanh pho Ho Chi
Minh; Vo1 khéi lwong va gid tam tinh bao gom thué VAT 10% la 3.800.323. 800
dong, tién do thi cong la 35 ngay ké tir ngdy ép tim coc dau tién, khong bao gdm
thoi gian x@ 1y mat biang 15 ngay trude khi thi cong ¢p coc. Sau do ngay
01/11/2019, hai Céng ty ky Phu luc Hop dong sé6 01/PLHPKT/HLP-VC-2019 bo
sung mot sO hang muc cong viéc ma Cong ty S1 giao cho Cong ty X thuc hién co
gia tri tam tinh la 196.548.000 dé‘)ng. Thuc hién theo thoa thuan cua hop déng va
phu luc hop dong, Cong ty X di tién hanh thi cong, hoan thanh khoi lwong cong
viéc va cin ctr Bién ban xic nhan khéi lwong hoan thanh dot IV thi tong so tién
Cong ty S1 phai thanh toan cho Cong ty X 1a 4.586.495.716 dong Cong ty S1 da
thanh toan tong cong la 2.227.663.124 dong (bao gom Trir gia tri du an lan 1:
275.026.577d6ng va trir gia tri dw an lan 2: 8.000.000d6ng). Nhu vay, dbi véi Hop
dong thi cong ép coc sé6 02/HPKT/HLP-VC-2019 ngay 15/5/2019 va Phu luc Hop
dong s6 01/PLHPKT/HLP-VC-2019 ngay 01/11/2019 thi Céng ty S1 con ng Cong
ty V tién 2.075.806.015 dong.

‘ Téng S(’"J: tién Cong ty S1 con no chua thanh toan cho Cong ty X cua cac hop
dong kinh té trén la: 128.552.636d + 1.592.678.839d + 2.503.024.635d +
2.075.806.015d = 6.300.062.125 dong.

Tai phién toa so thim Cong ty X yéu cau Toa giai quyét budc Cong ty S1 tra
s tién ng goc chua thanh toan: 6.300.062.125 dong va tién l4i tam tinh tir ngay thu
Iy 09/6/2023 dén ngay xét xir 29/9/2023 1a 6.300.062.125 dong x 0,75%/thang
(9%/ndm) x 03 thang = 141.751.397 dong; tong cdng la 6.441.813.522 dong. Thanh

toan lam 01 lan ngay khi ban an ¢6 hic¢u luc phap luat.
FORMTEXT * Trong qua trinh giai quyét vu én nguoi dai dién theo 1y
quyén cua bi don - Cong ty S1 trinh bay:
Bi don khong ddng ¥ vé6i toan b yéu cau khai kién ctua nguyén don vi Cong
ty S1 chi con ng Cong ty V tién 2.027.122.261 dong chir khong phai 6.300.062.125



dong nhu Cong ty X trinh bay, sb tién 6.300.062.125 dong 1a chua dbi chiéu, cn
trir hét cong ng gitta cac bén. Cu thé:

Ngay 14/11/2017, gitra Céng ty TNHH T1, Céng ty X va Coéng ty S1 da ky
Hop dong nguyén tic sé6 01/HPKD/2017 vé viéc hop tac kinh doanh 03 bén. Theo
d6, Cong ty S1 thué lai hai thiét bj (may Robot) ctia Cong ty TNHH T1 va cho
Cong ty X thué lai 02 may nay, sau 24 thang thi Cong ty X mua lai 02 may trén.
Gia thué 150.000.000 dong/may (chua bao gom thué VAT). Ba bén thong nhat: 02
may trén st dung thi cong ép coc cho cic cong trinh thi cir moi hop dong thi cong
du 1a hop dong thi céng cho cac cong trinh ctia Cong ty S1 hay Hop dong ctia Cong
ty X nhan thi cong tir don vi khdc ma st dung 02 may trén thi Cong ty X phai chiét
khau 10% gia tri thi cong cho Cong ty S1, 90% gia tri thi cong con lai s& duoc phan
chia: 60% Cong ty S1 giir lai dé trir vao tién thué 02 may va tién thanh toan gia tri
ctia 02 may trén cho Cong ty S1 khi hét han thué, 30% con lai s& duoc Cong ty X
gitr lai dé phuc vu cho thiét bi néu trén. Vao ngay 10 hang thang, hai Cong ty s&
tién hanh d6i chiéu cong no, quyét toan cac khoan khau trir thuwong mai, tién gitr lai
gitra cac bén.

Can cr vao Hop dong nguyén tic sé 01/HPKD/2017, s6 tién chiét khiu 10%
ma Cong ty X tra con thiéu cho Céng ty S1 tinh dén ngay 30/9/2019 la
2.913.503.311 dong va con cac Hop dong thi cong khac ma Cong ty X nhan tir don
vi khac c6 st dung 02 may robot trén dé thi cong thi chua tinh dén. Theo s6 liéu
quan 1y céng no phia Cong ty S1 tinh thi sau khi can trir cac khoan chiét khau phat
sinh tir Hop dong nguyén tic s6 01/HPKD/2017 ngay 14/11/2017 thi Cong ty S
chi con no Céng ty V tién 2.027.122.261 dong

Ngoai ra bi don yéu cau Toa 4n triéu tap ong Pham Chi C — nguo1 dai dién
Cong ty X lam viée, giai quyét cong viée véi Cong ty S1 trong sudt 15 nim qua, va
tri¢u tap ong Zhang Guang Y, ong Fan Gai S — nguoi dai dién theo phap luat cua
Cong ty X, dé chot lai cong no, co s liéu cong no chinh xac dé Cong ty S1 thanh
toan cho Cong ty X.

* Ban an kinh doanh thwong mai so tham sé 61/2023/KDTM-ST ngay
29/9/2023 ctua Toa an nhan dan huyén Nha Bé, Thanh phd H6 Chi Minh di quyét
dinh:

- Can ¢t vao khoan 1 diéu 30, diéu 35, diém a khoan 1 diéu 39 Bo luat To

tung Dan sy ndam 2015

- Cin ¢t vao diéu 24, diéu 50, diéu 55, diéu 306, diéu 319 luat thuong mai ;



- Can ctt vao Luat phi va 1& phi nim 2015; Nghi quyét s6 326/2016/UBTVQH
14 nam 2016 quy dinh vé vé muc thu, mién, giam, thu, ndp, quan 1y va st dung an
phi va I¢ phi Toa an;
- Can ctr Luat th1 hanh an dan su.
Tuyén xir:
1/ Chap nhan toan bd yéu cau khoi kién ciia nguyén don: Budc Cong ty Co phan S1
phai tra toan bo sé no goc va lii cho Cong ty TNHH MTV X la: 6.441.813.522

(Sau ty, bon tram bon muoil mot triu, tam tram muoi ba ngan, nam tram hai muoi
hai) dong. Tra lam mot lan ngay khi an c6 hi€u luc phap luat.

Ké tir ngay c¢6 don yéu cau thi hanh an cua Cong ty TNHH MTV X néu
Coéng ty Co phan S1 chua thanh toan s6 tién néi trén thi phai tra tién 13i trén s6 tién
chim tra trén theo 13i suat no qua han trung binh trén thi truong tai thoi diém thanh
toan twrong tng voi thot gian cham tra.

2/ Cong ty Co phan S1 dwgce quyén khoi kién yéu cau Cong ty TNHH MTV
X tra so6 tién chiét khau theo thoa thuan gitra cac bén trong Hop dong nguyén tic so
01/HPKD/2017 ngay 14/11/2017 trong vu kién khac.

3/ Vé an phi: Cong ty C6 phan S1 phai chiu an phi la 114.441.814 (Mot trim
mudi bon triéu, bon tram bén muoi mot ngan, tam tram muoi bon) df’ing;

H tién tam tng an phi la 57.291.782 (Nam muoi bay triéu hai trim chin muwoi mét
ngan, bay trim tam muoi hai) déng cho Céng ty TNHH MTV X theo bién lai thu
s6 AA/2023/0007105 ngay 09/6/2023 cua Chi cuc Thi hanh an dan sy huyén Nha
Bé, Thanh phé H6 Chi Minh.

Ngoai ra, ban an con quyét dinh vé nghia vu thi hanh an va quyén khang céao
cua cac duong su.

Ngay 29/9/2023, Cong ty S1 khang co toan bd ban an so tham.
* Tai phién toa phic tham:

Dai dién bi don Coéng ty S1 van giit nguyén yeu cau khang cdo va trinh bay:
Khong dong ¥ voi két qua xét xir ciia Ban an so thim d3 budc Cong ty Sl thanh
toan sb tién cho nguyén don 1a khong cé co sé vi bi don khong cong nhan sé no
nay. Cac tai liéu do Cong ty S1 nop Toa so thAm khong xem xét. Cong ty S1 da
nop don phan t6 nhung cap so tham khong giai quyét dé can trir cong ng. Dé nghi
cap phuc thim huy an so tham.

Nguyén don trinh bay: Khong dong v véi yéu cau khang cao cua bi don, qua
trinh hai bén déi chiéu tai liéu bi don di xic dinh c6 hai lan chuyen tién tong cong
600.000.000 d6ng nhung nguyén don chua tinh. Nay nguyen don dong ¥ trir s6 tién
nay va ty nguyén rat 01 phan yéu cau khoi kién doi véi sé tién 600.000.000 dong.



S6 tién nguyén don yéu cau bi don tra 5.700.062.125 doéng + 1ii cham tra tir ngay
09/6/2023 dén 29/9/2023 1a 128.251.398 dong = 5.828.313.523 dong
* Pai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh phat biéu ¥ kién:
Qua kiém sat vu an tir khi thu ly vu an den thot dlem xét xir thdy ring Tham
phan da chap hanh ding quy dinh vé tham quyén giai quyét vu an, Toa an c6 quyét
dinh dua vu an ra xét xu va gui ho6 so cho Vién kiém sat nghién curu dung thoi han,

cip va tong dat cac vin ban t6 tung cho ngudi tham gia to tung va Vién kiém sat
theo ding quy dinh cua Bé luat T6 tung dan su.

Viée tuan theo phap luat cia Hoi dong xét xir: Tai phién toa tién hanh ding
trinh tu phap luat T6 tung dan su.

Viée chip hanh phap luit ciia ngudi tham gia t6 tung: T khi thy ly cung nhu
tai phién toa nguyen don, bt don da thuc hién dung cac quyén, nghia vu quy dinh
ctia B luat T6 tung dan su, viée uy quyén ding theo quy dinh.

Vé no6i dung: Chip nhan 01 phan yéu ciu khang cdo cua Cong ty S1. Dé nghi
Hoi dong xét xur sira ban an so tham:

Budc Cong ty C6 phan S1 phai tra toan bd sé no gbc va 1ii cho Cong ty
TNHH MTV X la: 5.828.313.523 dong (bao gom tién gbc 5.700.062.125 dong, tién
131 cham tra 128.251.398 dong).

Pinh chi giai quyét doi voi yéu cau budc Coéng ty C6 phan S1 phai tra
600.000.000 dong cua Hop dong thi cong ép coc s6 02/HPKT/HLP-VC-2019 ngay
15/5/2019.

NHAN PINH CUA TOA AN:

Can cu vao tai liéu, ching ctr co trong hé so da duge xem xét tai phién toa,
két qua tranh tung, quan di€ém cua Vién ki€ém sat tai phién toa, Ho1 dong xét xur
nhan dinh:

[1].Vé to tung:

[1.1] Can ctt vao don khot kién ngay 18/5/2023 cua nguyén don cung cac tai
licu chimg ctr ¢6 trong ho so thi viee khoi kién cua nguyén don la tranh chap hop
dong thi cong xay dung quy dinh tai khoan 1 Piéu 30 cua B¢ luat T6 tung dan su.

[1.2] Can ct Gidy chimg nhan ding ky doanh nghiép cong ty c6 phan M
ding ky lan dau ngay 25/7/2006, ding ky thay doi lan thir 10 ngay 24/11/2022 tai
thoi diém nguyén don khoi kién, bi don ¢6 tru s tai Lo B, khu cong nghiép H, xi
H, huyén N, Thanh phé) Ho6 Chi Minh nén Toa 4n nhan dan huyén Nha Be, Thanh
ph6 H6 Chi Minh ap dung khoan 1 Diéu 30, diém b khoan 1 Piéu 35, diém a khoan
1 Piéu 39 Bo6 luat T6 tung dan su dé thu Iy giai quyét la dung quy dinh cua phap
luat.

[1.3] Bi don khang cao Ban an kinh doanh thuong mai so tham nén thudc

thAm quyén giai quyét ctiia Toa Kinh té Toa an nhan dan Thanh phé H6 Chi Minh
can ctr theo diém b khoan 3 Diéu 38 B6 luat Té tung dan su.



Don khang cido cua Cong ty S1 lam trong han luat dinh, Céng ty S1 da lam
thu tuc khang cdo dung theo quy dinh cua phap luat.

[1.4] Pham vi xét xtr phtic tham: Do bi don khang cdo toan bd ban an cta Toa cép
SO tham nén Hai dong xét xir phuc thim xem xét lai toan bd nodi dung di giai quyét
tai cap so tham.

[1.5] Xét khang cao cua bi don la Cong ty S1 vé viée cap so tham khong thy
Iy don phan t6 cia bi don, Hoi dong xét xtr xét thay:

Toa so tham di ban hanh Quyet dinh dwa vu 4n ra xét xu so:
1524/2023/QDXXST-KDTM ngay 11 thang 9 nam 2023 va Quyét dinh hoan phién
toa so 1558/2023/QDST-DS ngay 22/9/2023, tai phién toa ngay 29/9/2023 bi don
méi ndp don yéu cau phan to dé ngay 28/9/2023 va dé nghi Toa an xem xet dung
phién toa dé bi don ¢6 thoi gian sao luc ndp toa ho so ching ¢t nén cip so thaim
khong xet yeu cau phan t6 cua Cong ty S1 la phu hop v61 quy dinh tai khoan 3
Piéu 200 Bo luat T6 tung Dan su “Bi don ¢ quyen duwa ra yéu cau phan t6 trieée
thoi diém mo phién hop kiém tra viéc giao nép, tiép can, céng khai chimg ci¥”. Do
d6 khang céo nay cua dai dién bi don khong c¢6 co so chip nhan.

[2] Vé ndi dung: Xét khang cdo cua bi don - Khong dong ¥ véi két qua xét
xtr cua Ban an so tham budc Cong ty S1 thanh toan so tién cho nguyén don la
khong cé co so vi bi don khong cong nhan s6 ng nay.

Qua trinh giai quyét so tham, Cong ty X va Cong ty S1 xdc nhan c6 ky két
v6i nhau: Hop dong thi cong ¢p coc s6 02/HDKT/HLP-VC-2017 ngay 26/12/2017;
Hop dong thi cong ep coc s6 18/HDKT/HLP-VC-2018 ngay 29/10/2018 va Phu luc
hop déng s6 01/PLHD-HLP/VC ngay 04/01/2019; Hop dong thi cong ép coc so
03/HPKT/HLP-VC-2019 n gay 14/5/2019; Hop dong thi cong ¢€p coc s6
02/HDKT/HLP-VC-2019 ngay 15/5/2019 va Phu luc hop dong so 01/PLHDKT-
HLP/VC 2019 ngay 01/11/2019 nén Ho1 dong xét xir phiic tham xét ting hop dong
va tai liéu ching ctr bi don bo sung tai cap phic tham.

[2.1] Hop dong thi céng ép coc s6 02/HPKT/HLP-VC-2017n giy
26/12/2017:

Can ¢t vao tai liéu, ching cr ¢6 trong hd so vu an va loi trinh bay cua
nguyén don va bi don thong nhat s6 ti€n thi cong Cong ty S1 con ng Cong ty X 1a
128.552.636 dong, Ho1 dong xét xur ghi nhan.

[2.2] Hop dong thi cong ép coc so 18/HDKT/HLP-VC-2018 ngay
29/10/2018 va Phu luc hop dong s6 01/PLHD-HLP/VC ngay 04/01/2019.

Can cu cac Bang xac nhan khdi luong cong viée thuc hién tirng dot (tir dot 1
dén dot 7) va cac Phléu thanh toan khéi lwong hoan thanh cia 7 dot, do nguyén don
nop thi tong so tién Cong ty S1 phai thanh toan cho Cong ty X la 15.943.618.424
dong (ca hai thong nhat sé tién phai thanh toan).

Theo nguyén don, Cong ty S1 di thanh toan tong cong l1a 14.346.756.585
dong (bao gom: khau trir 161 vi pham do 161 vi pham trong khi thi _cong: 4.183.000
dong va can trir cong no 42.708.125 dong) thi con no Cong ty V tién 1.592.678.839



dong. Dé chung minh cho khoan tién no nay nguyén don da ndp ching tir trén va
sao ké toan bo so tién b1 don da hoan tra.

Cong ty S1 khong dong ¥ s6 no 1.592.678.839 dong va cung cap ching cir 1a
“Bién ban ban ghi nh6” ngay 29/10/2018; “Bang tinh gia tri Vinh Co hoan tra cho
Hung Long P” cap nhat dén ngay 24/4/2020 Cong ty X con phai hoan tra dot nay la
1.138.862.045 dong, Theo ban Thanh ly hop dong ngay 01/6/2021 thi Cong ty Sl
d3 tra tong s6 tién 1a 15.146. 437.503 dong, khong phai da tra 14.346.756.585 dong
nhu nguyén don khai kién va s6 tién con phai tra chi 1a 797.180.921 dong. Ngoai
03 tai liéu trén bi don khong nop thém chirng tir nao khac.

Hoi dong xét xur xét:

- “Bién ban ban ghi nhé” ngay 29/10/2018 trong dé c¢é nd1 dung: “Pon gia
thi cong thuc té ... tong gia tri chwa bao gom thué 13.242.373.132 déng co hai bén
ky va déng diu, bién ban nay chua cap nhat da khoi lwong cong viee Cong ty X

thue hién dén ngay 16/8/2019 nén chua c6 gia tri dé chét thanh tién cong viée thuc
hién.

- “Bang tinh gia tri V hoan tra cho Hung Long P cip nhit dén ngay
24/4/2020 c6 hai bén ky va dong dau, trong d6 cot thanh tién theo hop dong la
17.378.427.226 dong + 10% VAT la 1.737.842.722 = 19.116.269.948 dong khong
dung voi thanh tién hai bén ky hop dong 1a 20.750.669.980 dong; S tién Cong ty
X con phai hoan tra Cong ty S1 1a 1.138.862.045 dong nhung Cong ty S1 khong
nop chimg tir chirng minh ly do gia tri theo hop dong thay doi va so tién Cong ty S1
d3 tra du theo khéi luong cong viée Cong ty X di lam ma hai bén da xac nhan khoi
lwong cong viée thue hién timg dot va Cong ty S1 da phai chi tra nhitng khoan tién
gi cho Hop dong s6 18/HPKT/HLP-VC-2018 va Phu luc hop dong s6 01/PLHD-
HLP/VC ngay 04/01/2019 dé cudi ciing Cong ty X con phai tra cho Cong ty Sl
1.138.862.045 dong (tinh dén ngay 24/4/2020).

- Ban Thanh 1y hop dong ngay 01/6/2021 Céng ty S1 ndp chi c6 Cong ty X
ky va déng dau du trong bién ban ghi lap tai tru s& cia Cong ty S1. Cong ty Sl
khong giai thich dugc 1y do tai sao thanh 1y ma minh khong ky nén vé hinh thirc
Thanh 1y hop dong ngay 01/6/2021 chua c6 gia tri. Xét noi dung ban Thanh ly hop
dong ngay 01/6/2021 ghi can ctir Ban xac nhan khéi lwong quyét toan hoan thanh;
Ban gié tri quyét toan khéi lwong hoan thanh ngay 15/4/2019; Bién ban nghiém thu
hoan thanh hang muc cong trinh ngay 30/5/2020, tuy nhién tai phién toa bi don xac
dinh khong ndp duoc nhiing van ban nay, nguyeén don cho rang cac bién ban nay
khong ¢6 vi sau ngay 16/8/2019 hai bén van tiép tuc xac nhan khoi luong cong viée
thue hién dot 7 thi chua thé thanh Iy hop dong

Xeét Cong ty X da ky xac nhan Coéng ty S1 da tra téng sé tién la
15.146.437.503 dong nhung tai phién toa nguyén don khong dong v s6 tién da xac
nhan va cin ¢t vao toan bd s6 tién ma bi don da chuyén khoan vao tai khoan cua
nguyén don theo ban sao ké ngan hang thi bi don chi mdi1 thanh todn
14.346.756.585 dong, truong hop bi don ndp ching tir chirng minh da chuyén cho
nguyén don 15.146.437.503 dong thi nguyén don s& chap nhan. Tai phién toa dai
dién bi don xac nhan chua thé thu thap dwoc chimg ¢t ching minh s tién di
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chuyén, can thém thoi gian. Hoi dong xét xur phic tham da tao diéu kién cho bi don
thu thap chtng ctr chimg minh s6 tién da tra nhung bi don khéng ndp nén Hoi dong
xét XU cin ¢t vao tai lidu ¢6 trong ho so dé xem xét.

Do Bi don khéng cung cip duoc tai liéu, chuing ctr chirng minh s tién da tra,
cac tai liéu bi don ndp tu néd ciing cé nhiéu mau thuan nén khong cé cin cur chap
nhan cac chimg ctr bi don nop tai phuc tham cho Hop dong thi cOng ep coc so
18/HDKT/HLP-VC-2018 ngay 29/10/2018 va Phu luc hop dong so 01/PLHD-
HLP/VC ngay 04/01/2019. Vi vay, Bi don phai thanh toan cho Nguyén don s tién:

1.592.678.839 dong cua Hop dong thi cong ép coc sd 18/HPKT/HLP-VC-2018
ngay 29/10/2018 nhu so tham quyét dinh 13 c6 co so.

[2.3] Hop dong thi cong ép coc s6 03/HPKT/HLP-VC-2019 ngay 14/5/2019

Cian ctr cac Bang xac nhan khoi luong cong viée thuc hién timg dot (07 dot)
va cac Phiéu thanh toan khdi luong hoan thanh do nguyén don nop thi tong sb tién
Cong ty S1 phai thanh toan cho Cong ty X la 8.672.524.634 dong, da thanh toan
tong cong la 6.167.000.000 dongthi Coéng ty S1 con no Coéng ty V tién
2.503.024.635 dong.

Bi don khong dong ¥ va cung cap chimg cir 1a Bién ban ban ghi nhé khéng
ngay va Bang tinh gia tri Vinh C1 hoan tra cho Hung Long P cap nhat dén ngay
24/4/2020 ¢6 hai bén ky, trong d6 cot thanh tién theo hop dong 1a 10.599.276.016
dong + 10% VAT la 1.059.927.601 = 11.659.203.617 dong nhung cot thanh tién
thue 1a 9.204.456.016 dong trong khi cac héa don ching tir nguyén don nop chi la
8.672.524.634 ddng; tai muc con phai hoan tra dot nay (V con phai hoan tra cho
Hung Long P) 1a 877.580.807 dong nhung thue té theo cac chimg tir thanh toan thi
sau ngay 24/4/2020 Cong ty S1 van tiép tuc thanh toan cho Céng ty X, cu thé tur
ngay 15/5/2020 dén 15/9/2020 Cong ty S1 da tra cho Coéng ty X 1.800.000.000
dong. Diéu nay hoan toan mau thuan véi chimg tir bi don cung cap. Do dé ching
ctr do Bi don nop khong du co so dé chap nhan. Xét cac chimg tir nguyén don cung

cap phu hop ching ctr ¢6 trong ho6 so nén Bi don phai thanh toan cho Nguyén don
sO tién: 2.503.024.635 dong cia Hop dong thi cong ép coc s6 03/HPKT/HLP-VC-
2019 ngay 14/5/2019 la ¢6 cin ctr chap nhan.

[2.4] Hop (i“("ing thi cong ¢p coc s6 02/HPKT/HLP-VC-2019 ngay 15/5/2019
va Phu luc Hop dong s6 01/PLHDPKT/HLP-VC-2019 ngay 01/11/2019

Cin ctt Bién ban xac nhan khoi lugng hoan thanh céac dot (tu dot 1 dén dot 4
va cac Bang gia tri thanh toan khoéi lwong hoan thanh cac dot nhan don gia do
nguyén don nop thi tong so tién Cong ty S1 phai thanh toan cho Cong ty X la
4.586.495.716 dong, di thanh toan tong cong la 2.227.663.124 dong (bao gom: Trur
gia tri du 4n lan 1: 275.026.577 dong va trir gia tri du an lan 2: 8.000.000 dong) thi
Cong ty S1 con no Cong ty V tién 2.075.806. 015 dong. Sau khi so tham xét xur
Cong ty S1 ching minh duoc da tra thém 02 lan tong cong 600.000.000 dong nén
nguyen don chi yéu cau Cong ty SI tra s6 tién 1.475.806.015 dong, rut lai doi véi
yéu cau 600.000.000 dong.

Bi don nop Bang quyét toan khdi luong hoan thanh tur 28/6/2019 dén hét
10/8/2019 hai bén ky ngay 28/9/2020, trong dé tong gia tri thuc hién da bao gom
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10%VAT Cong ty X va Cong ty S1 théng nhit 4.586.495.716 dong, Cong ty X xac
nhan tinh den ngay 28/9/2020 thi Cong ty S1 da tra 1.036.693.524 dong (khong
bao gdm tién u’ng trude 690.969.600 dong, khau trir gia tri du 4n lan 1: 275.026.577
dong va trir gia tri du an lan 2: 8.000.000dong), nhung Cong ty S1 xac dinh gia tri
d3 thanh toan (dd bao gom VAT) la 2.703.200.396 déng nhung khong dua ra duoc
ching ctr ching minh. Mat khac Quyét toan ghi gia tri thanh toan dot nay
679.974.357 dong nhung sau ngay 28/9/2020 Cong ty S1 van tiép tuc thanh toan
cho Céng ty X tir 20/10/2020 dén 09/02/2021 1a 1.100.000.000 ddéng (cu thé
20/10/2020 tra 300.000.000 dong; 10/11/2020 tra 300.000.000 dong; 20/01/2021
tra 30.870.650 dong va 169.129.350 dong; 09/02/2021 tra 300.000.000 dong). Piéu
nay hoan toan mau thuan véi ching tir do bi don cung cip nén khong cé co so dé
chip nhan. Xét cac ching tir nguyén don cung cip ‘phu hop chimg cir ¢6 trong ho
so nén Bi1 don phai thanh toan cho Nguyén don so tién: 1.475.806.015 dong cia
Hop dong thi cong ép coc s 02/HPKT/HLP-VC-2019 ngay 15/5/2019 va Phu luc
Hop dong s6 01/PLHPKT/HLP-VC-2019 ngay 01/11/2019 1a ¢6 cin ct chap nhan.

Tong cong so tién Bi don phai thanh toan cho Nguyén don la: 128.552.636
dong + 1.592.678.839 dong+ 2.503.024.635 dong+ 1.475.806.015 dong =
5.700.062.125 dong nén Hoi dong xét xir stra an so tham, viée stra an do co tinh tiét
md&i nén so tham khong ¢6 16i.

[3] Vé sb tién 1ai cham tra:

Trong cac hop dong hai bén duwong su ¢ thoa thuan: cac bién phap bao dam
thue hién hop dong trong do6 co6 thoa thuan néu cham thanh toan. Do dé nguyén don
yéu cau cap so tham tinh lai cham thanh toan la cé co so.

Can cir vao murc 1ai suat trung, dai han cia Ngan hang TMCP C2 cung cap
ngay 25/7/2023 1a 12,50%/niam, 1i suat no qua han = 150% l4i suat vay trong han
la 18,75%/mim; Ngan hang TMCP N cung cap ngay 20/7/2023 1a 10,50%/nam, 1ai
suat no qua han = 150% lai suat vay trong han la 15,75%/nim; Ngan hang N1 cung
cap ngay 31/7/2023 1a 10%/nam, 13i suit no qua han = 150% l3i suat vay trong han
la 15%/niam. Vay lii suat trung binh cta 03 ngan hang trén 1a 16,5%/nim nhung
Nguyén don chi yéu cau 0,75%/thang (9%/nim) 1a ¢ loi cho Bi don. Do d6, tién
1ai cham tra cua Bi don tr 09/6/2023 dén 29/9/2023 chinh xac 1a [(5.700.062.015 x
0,75%) x 113 ngay] : 30 = 161.026.755 dong.

Cap so tham tinh 14i cham tra cta 6.300.062.125 dong la 141.751.397 dong
la chua ding v6i mbc thoi gian nguyén don yéu cau tinh tir ngay 09/6/2023 dén
29/9/2023, 14i suat 9%/nam nhung nguyén don khong khang céo.

Tai phién toa phtc thim nguyén don xac dinh chi yéu cau tinh 14i cham tra 1a
128.251.398 dong tir ngay 09/6/2023 dén 29/9/2023 la ¢6 loi cho bi don nén Hoi
dong xét xir ghi nhan.

- Pbi véi Hop dong nguyén tic s6 01/HPKD/2017 ngay 14/11/2017 gitra
Nguyén don, Bi don va Cong ty TNHH T1 toa so tham chua giai quyét thi cac
duong su ¢6 quyén khoi kién trong vu an khéc.

[4] Do hop dong c6 thoa thuan 1ai cham thanh toan nhung cap so tham tuyén
K& tir ngay ¢6 don yéu cau thi hanh an ctia Céng ty TNHH MTV X néu Céng ty
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C6 phan S1 chua thanh toan s6 tién noi trén thi phai tra tién 14i trén sé tién chim tra
trén theo 141 suit no qua han trung binh trén thi trudng tai thoi diém thanh toan
twong tng vo1 thoi gian chim tra la chua chinh x4ac can diéu chinh lai “Ké tir ngay
tiép theo ctia ban an so tham...

[5] Tai phién toa phuc tham, dai dién Vién kiém sat nhan dan Thanh phé Ho
Chi Minh dé nghi Hi dong xét xur stra ban an so tham. D& nghi cua dai dién Vién
kiém sat [a phu hop vd1 nhan dinh cua Hoi1 dong xét xir nén chap nhan.

[6] Vé an phi:

An phi kinh doanh thwong mai phuc tham: Yéu cau khang cao cua Cong ty
S1 duogc chap nhan, stra ban an so thim nén Coéng ty Sl khong phai chiu an phi
kinh doanh thwong mai phtc thAm cin ctr theo quy dinh tai Diéu 148 Bo luat To
tung dan su.

Do stra an so tham nén phan an phi Hoi dong xét xur chinh stra lai theo quy
dinh.

V1 cac 1€ trén,
Cin cir vao Khoan 2 Diéu 148, Dicu 293, khoan 2 Dicu 308, Dicu 313 Bo
luat To tung dan su;
QUYET PINH:
1. Chap nhin mét phan yéu cau khang céo cua Cong ty C6 phan S1.

2. Stra Ban 4n kinh doanh thwong mai so tham 56’61/‘2023/KDTM-ST ngay
29/9/2023 cua Toa an nhan dan huyén Nha Be, Thanh phé H6 Chi Minh.

3. Chap nhan yéu cau khoi kién cua nguyén don Cong ty TNHH MTV X:

3.1/ Budc Cong ty C6 phan S1 phai tra toan bod s6 no goc va lii cho Cong ty
TNHH MTV X la: 5.828.313.523 dong (Nam ty, tam tram hai muoi tam triéu, ba
trdm muo1 ba ngan, nam tram hai muo1 ba dong ) (bao gom tién goc 5.700.062.125
dong, tién 1ai cham tra 128.251.398 dong). Tra lam mot lan ngay khi an c6 hiéu luc
phap luat.

Ké tir ngay tiép theo cua ban 4n so thim cho dén khi thi hanh 4n xong, bén
phai thi hanh 4n con phai chiu khoan tién 13i ciia s6 tién gbc con phai thi hanh an
theo mirc 13i suat no qua han trung binh trén thi truong tai thoi diém thanh toan
twong tmg voi thoi gian chim tra theo quy dinh tai Piéu 306 Luat thwong mai.

3.2/ Cong ty Co phan S1 duoc quyén khoi kién yéu cau Cong ty TNHH
MTV X tra s6 tién chiét khau theo thoa thuan gitra cac bén trong Hop dong nguyén
tic s6 01/HDKD/2017 ngay 14/11/2017 trong vu kién khéc.

3.3/ Pinh chi giai quyét déi voi yeu cau budc Cong ty C6 phan S1 phai tra
600.000.000 dong (Sau tram triéu dong) cta Hop dong thi cong ép coc so
02/HDKT/HLP-VC-2019 ngay 15/5/2019.

4/ Vé an phi kinh doanh thuong mai so tham: Céng ty C6 phan S1 phai chiu
an phi la 113.828.314 dong (Mot tram muo1i ba triéu, tam trdm hai muwoi tAm ngan,
ba tram muo1 bon dong);
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H tién tam tmg 4n phi 12 57.291.782 dong (Nam muoi bay triéu hai trim chin
muoi mot ngan, bay trim tam muoi hai dong) cho Céng ty TNHH MTV X theo
bién lai thu s AA/2023/0007105 ngay 09/6/2023 ctia Chi cuc Thi hanh an dan su
huyén Nha Bé, Thanh phé H6 Chi Minh.

5/. An phi kinh doanh thwong mai phuc tham: Cong ty C6 phan Sl khong
phai chiu an phi phuic tham 2.000.000 dong (Hai triéu dong) Hoan tra Cong ty Co
phan S1 sb tién tam wng an phi phic tham la 2.000.000 dong (Hai triéu dong) theo
Bién lai thu tam tng an phi, 1& phi Toa 4n s6 AA/2023/007535 ngay 20/10/2023

cua Chi cuc Thi hanh an dan sy huyén Nha Be, Thanh phé H6 Chi Minh.

Trueong hop ban an, quyét dinh dwoc thi hanh theo quy dinh tai Diéu 2 Luat
thi hanh an dan su thi nguo1 duoc thi hanh an dan su, nguot phai thi hanh an dan sy
c6 quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, tw nguyén thi hanh an
hoac bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luéat thi hanh 4n
dan su; thot hi€u thi hanh an dugc thuc hién theo quy dinh tai Piéu 30 luat thi hanh
an dan sy da stra d6i bo sung nam 2014.

Ban an phuc thim c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: TM HOI PONG XET XU PHUC THAM
- Toa an nhan dan toi cao: THAM PHAN CHU TOA PHIEN TOA
- Toa 4n nhan dan cap cao tai TP HCM; :

- Vién kiém sat nhan dan tdi cao;

- VKSND Thanh phé H6 Chi Minh;

- Cuc THA DS TPHCM;

- Chi cuc THA DS huyén Nha Be;

- TAND huyén Nha Be;

- Cac duong su;

- Lwu VP, ho so vu 4n.

170001227462 12"
Cong ty TNHH MTV xir ly né

Hoang Thi Bich Thao
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