TOA AN NHAN DAN CAP CAO CONG HOA XA HOI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc lip — Tw do — Hanh phic

Ban 4n so: 47/2024/KDTM-PT
Ngay: 19 - 7 - 2024
V/v tranh chép: “Tranh chap hop dong
Logistics”

NHAN DANH
NUGOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phin Hpi dong xét xi¢ phiic thim gom co:
Tham phén- Chii toa phién toa: Ong Nguyén Vian Minh
Céc tham phdn:Ong Phan Té Ngoc

Ong Phan Van Yén

- Thwr ky phién toa: Ba Trinh Thi Phuong Thao — Thu ky Toa d4n nhan
dan cap cao tai Thanh ph6é H6 Chi Minh.

- Dai dién Vién Kiém sdat nhan dan cc’fp cao tai Thanh ph(’; Hé Chi Minh
tham gia phién toa: Ong Vi Thanh Son — Kiém sat vién.

Vao cac ngay 12/7/2024 va 19/7/2024, tai tru s& Toa an nhan dan cap cao
tai Thanh phé Ho Chi Minh xét xtr phic thAm cong khai vu an Kinh doanh
thuwong mai thu Iy s6 08/2024/TLPT-KDTM ngay 15 thang 01 nam 2024 vé viéc
“Tranh chap hop dong Logistics”.

Do Ban 4n kinh doanh thuong mai so tham s6 03/2023/KDTM-ST ngay
22 thang 11 ndm 2023 cua Toa an nhan dan tinh Ba Ria — Viing Tau bi khéang
cao va khang nghi.

Theo Quyét dinh dua vu an ra xét xtt phuc tham so: 964/2024/ QDPT-
KDTM ngay 21 thang 6 nam 2024, gitra cac duong su:

Nguyén don: Cong ty Co phan T2.
’ Dia chi tru sé: Tang F, Toa nha V, s6 I pho D, phuong D, quan C, Thanh

pho Ha Noi.

Nguoi dai dién theo phap luat cua nguyén don: Ong Pham Viét T — Chirc
vu: Giam doc. (Co6 mat)

Pai dién theo 11y quyén: Ong Lé Qudc H (c6 mit)

Dia chi: 7 H, phuong D, Quan A, Thanh phd Ho Chi Minh.

Bi don: Cong ty TNHH T3.

Dia chi: G T, phuong T, thanh pho V, tinh Ba Ria - Viing Tau.



Nguwoi dai dién theo phap luat cua bi don: Ong Pham Van T1 - Chuc vu:
Giam doc. (vang mat)

Nguwoi dai dién theo 1ty quyén ciua bi don: Ong Chau Nhat Q, sinh nam
1982; dia chi: 1 S6 nha A, phuong V, quan H, Thanh ph6 Ha Noi. (ving mit)

Nguwroi ¢é quven loi, nghia vu lién quan: Cong ty TNHH M.

Dia chi: Tang A, S, S6 A M, phuong T, Thanh phé T, Thanh pho H6 Chi
Minh.

Nguwoi dai dién theo phdp lugt: Ong Burrell Kevin S — Chuic vu: Tong
giam doc. (vang mat)

Ngwoi khdng cdo: Cong ty C6 phan T2 va Khang nghi cua Vién kiém sat
nhan dan tinh Ba Ria — Viing Tau.

NOI DUNG VU AN:

Theo an so tham va cac tai li€u ching cu ¢6 trong ho so thi vu an ¢ noi1
dung nhu sau:

Ngay 21/08/2021, Cong ty C6 phan T2 (viét tat la Cong ty T2) va Cong ty
TNHH T3 (viét tat 1a Cong ty T3) c6 ky Hop dong nguyén tac cung cap dich vu
Logistics s6 21821/HPDNT/WLC-TQT (Viét tat la “Hop dong Logistics
21821”). Theo hop dong nay thi: Cong ty T3 thué Cong ty T2 thuc hién dich vu
giao nhan van chuyén hang hoa (qua buoi) tir cang H, Viét Nam sang cang V,
Lién bang N; dich vu hai quan théng quan hang xuat khau tai cang H; dich vu
Xin giady ching nhan ngudn gbc xuat xr mat hang Buéi tuoi.

Ngay 09/09/2021, Cong ty Co6 phan T2 d3 gui Bao gia dich vu van chuyén
cho 6ng Chau Nhat Q - Chu tich HDQT Cong ty T3 thong qua Zalo theo so6 dién
thoai 0944.688.399. Nhan duoc su dong ¥ cua 6ng Chau Nhat Q, Cong ty T2 da
dat chd qua hang tau Sealand Maersk theo xéac nhan dat chd so 913092339, tién
hanh thu tuc hai quan thong quan hang xuat, xin giay chirg nhan xuat x hang
héa de van chuyén 07 container lanh 40 feet khoi hanh tir cang H ngay
14/09/2021 di cang V, Lién bang N.

Ngay 22/11/2021, 16 hang 07 container lanh 40 feet ké trén di cap cang V,
Lién bang N. Hang tau Sealand Maersk ciing da giri Thong bao hang dén (A) t6i
nha nhap khau — 1a khach hang cua Cong ty TNHH T3 qua email vao luc
06h23p ngay 18/11/2021.

Theo quy dinh tai khoan 3, DPiéu II ctia Hop dong Logistics, thoi han
thanh toan la trong vong 05 ngay ké tir ngay nhan duoc gidy bao no va mudn
nhat khong duoc qua ngay 22/11/2021 1a ngay tau cip cang Vladivostok, Lien
bang N. Sau khi hang héa duoc thong quan va lén tau, Cong ty T2 da gui gidy
bao ng (Debit Note) cho Cong ty T3 va ong Chau Nhat Q véi so tién la
1.935.105.500 dong. Tuy nhién, Cong ty T3 khong thuc hién viéc thanh toan cho
Cong ty T2 nén Cong ty T2 guri nhiéu Cong van dé yéu cau Cong ty T3 thanh
toan gom:



- Cong vin ngay 27/11/2021, yéu cau Céng ty T3 thanh toan so tién la:
1.980.645.500 dong.

- Cong van ngay 06/12/2021, yéu cau Cong ty T3 thanh toan so tién la:
1.990.765.500d06ng.

- Cong van ngay 22/02/2022, yéu cau Cong ty T3 thanh toan so tién la:
2.046.425.500 dong.

Keém theo dé nghi Cong ty T3 xtr 1y, giai phong 16 hang 07 container lanh
40 feet nam tai cang V, Lién bang N dé hoan tra vo container sach sé cho hang
tau Sealand Maersk.

Tuy nhién cho dén nay thi Cong ty T3 van chua thuc hién nhing yéu cau
cua Cong ty T2. Cong ty TNHH T3 da vi pham nghiém trong nghia vu thanh
toan theo Hop dong Logistics, diéu nay lam anh huéng nghiém trong dén quyén
va loi ich hop phap cua Cong ty T2. Cong ty C6 phan T2 yéu cau Toa 4n giai
quyét nhitng van dé sau day:

- Yéu cau Cong ty TNHH T3 thanh toan day du cong no phai tra cho
Cong ty Co phan T2 theo Hop dong Logistics, tam tinh dén ngay 31 thang 05
nam 2022 la: 2.117.265.500 dong.

- Budc Cong ty TNHH T3 chiu toan b trach nhiém giai phong 16 hang 07
container lanh 40 feet ¢6 s6 van don 913092339 nam tai cang V, Lién bang N de
hoan tra vo 07 container lanh 40 feet sach s€ cho hang tau (Cong ty TNHH M).

Tai don stra d6i, bo sung ndi dung don khoi kién ngay 22/8/2022 cua
Cong ty T2 thi Cong ty T2 yéu cau Cong ty T3 phai thanh toan so tién tam tinh
dén ngay 23/8/2022 la 2.224.426.100 dong va rat toan bo yéu cau Cong ty T3
phai chiu toan bo trach nhiém giai phéng 16 hang 07 container lanh 40 feet c6 so
van don 913092339 nam tai cang V, Lién bang N dé hoan tra vo 07 container
lanh 40 feet sach s€ cho hang tau (Cong ty TNHH M). Ngay 23/11/2022, Cong
ty T2 c6 don dé nghi xem xét c6 nodi dung: Yéu cau Cong ty T3 thanh toan so
tién 2.417.987.100 dong tam tinh dén ngay 23/11/2022. Tai phién toa, Cong ty
T2 yéu cau Cong ty T3 phai thanh toan sb tién 2.378.577.700 dong.

2. Trong qud trinh tham gia t6 tung, éng Pham Vin T1 la nguwoi dai dién
theo phap luat va ong Chau Nhat Q la nguoi dai dién theo uy quyen cua Cong ty
I'NHH 13 trinh bay:

Nam 2021, qua cac moi quan hé ca nhan 6ng T1 c6 phat trien dugc mot
hop dong mua ban trai cay xuat khau la qua buoi twoi dé xuat khau sang nudc
Cong hoa lién bang Nga. Do dich bénh Covid nén viéc di lai kho khan. Ngay
15/08/2021, 6ng T1 c6 uy quyen cho 6ng Chau Nhat Q - Pho giam doc Cong ty
TNHH T3 de lam viéc, tim kiém, giao dich véi doi tac van chuyén hang hoa 1a 7
container 40’ hang buoi twoi. Sau do, ong T1 nhan dugc thong tin cong ty V
duoc chon la Cong ty Co6 phan T2 (Viét tat la Cong ty T2) ma dai dién 1a ong
Pham Viét T - Chirc vu Giam dbc.



Cong ty T3 va Cong ty T2 ky két Hop dong nguyén tic cung cap dich vu
Logistics s6 21821/HDNT/WLC-TQT ngay 21/8/2021. Hop dong nay quy dinh
vé phuong thirc van chuyén toan b bang tau bién, thoi gian van chuyén bat dau
tir ngay boc hang 1én tau dén khi tau cap bén 1a 36 ngay (ttr 15/9/2021). Cac noi1
dung nay thi hai bén cong ty trao doi va xac nhan véi nhau thong qua Z. Trong
qua trinh van chuyen thi thay c6 nhiéu dau hiéu khong dung nhu trao doi giira
ong Pham Viét T v6i 6ng Chau Nhat Q. Cu thé 1a: Phia ong T thay doi phuong
thire van chuyén khac khong phai van chuyen hoan toan bang tau bién nhu trong
Hop dong nguyén tic cung cap dich vu Logictic s6 20821/HDNT/WLC-TQT da
ky ma c6 ca van chuyén bang duong bo nhung Cong ty T2 khong thong bao cho
Cong ty T3 bang van ban/email/Zalo cho 6ng Q. Tho1 gian van chuyén sai léch
qua 16n so véi thoi gian ma 6ng T da thong nhat bang Zalo véi ong Q (Cu the
ong T, 6ng Q da trao doi thong nhat la 36 ngay dén) nhung thuc té tong cong tat
ca bao gom thoi gian van chuyén va luu bii 1a gan 65 ngay). Khi c6 thong bao
hang dén cang V thi 6ng Q yéu cau d6ng T xac nhan hang nguyén seal, nguyén
container c6 1d soO chi dd kep nhung 6ng T nhiéu lan hen sé& cung cap theo yéu
cau cua 6ng Q nhung khong cung cap.

Ngay 22/11/2021, bén Cong ty T2 thong bao cho Cong ty T3 la hang da
dén Nga. Cong ty T3 yéu cau Cong ty T2 mé container hang cho bén nhan hang
kiém tra, néu khong cho mé thi phai chup duoc kep chi bén ngoai container gt
cho Cong ty T3 xem nhung Cong ty T2 khong thuc hién dong thoi tit may
khong nghe may cua bén Cong ty 13. Tu d6 hai bén xay ra tranh chap. Ong Q
c6 lién hé véi Cong ty T2 dé yeu cau mo container cho ong Q xem hang, néu
hang c6 bi hong thi bén 6ng Q van dong y tra tién van chuyén nhung Cong ty T2
khong dong y. Khi d6, Cong ty T2 cung cap cho 6ng Q ma van don dé ong Q tra
cuu qua trinh van chuyén. Tat ca qua trinh van chuyén theo ma van don do Cong
ty T2 cung cap thé hién van chuyén bang tau bién. Tuy nhién, trong khi tranh
chap thi Cong ty T2 c6 chuyén nham cho 6ng Q mot ban tra ctiru cling véi ma
van don d6é nhung c6 qua trinh 9 ngay (Tu 02/10/2021 — 11/10/2021) van
chuyén bang duong bo. Dong thoi, thong qua tin nhan Zalo thi 6ng T ciing Xéac
nhan c¢é viéc van chuyén bang duong bo nay. Viéc van chuyén bang dudng bo
anh huong t6i chat lwong hang hoéa va vi pham thoa thuan cua hai bén.

Cong ty T3 da nhiéu lan yéu cau Cong ty T2 cung cap van don goc cia 16
hang (tat ca trao doi, yéu cau hai bén déu thuc hién qua Zalo) nhung dén hién tai
thi Cong ty T3 van chua nhan dugc van don goc. Néu khong c¢6 van don goc thi
bén nhan hang khong thé nhan hang va Cong ty T3 cling khong thé lam thu tuc
de rat tién cia bén nhan hang.

Viéc ong Pham Viét T kién Cong ty TNHH T3 la khong dung vd1 hop
dong. Ong Pham Viét T yéu cau Cong ty T3 phai thanh toan day du sb tién
2.117.265.500 dong la khong ding véi quyén va nghia vu anh Pham Viét T da
thuc hién theo hop dong di ky.

Ong Pham Viét T yéu cau Cong ty T3 chiu toan bd trach nhiém giai
phong 16 hang 7 container lanh 40 feet c6 s6 van don so 913092339 nam tai
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cang V, Lién Bang N dé hoan tra vo container sach s& cho hing tau (Cong ty
TNHH M) la khong dung vo1 nghia vu cua Cong ty T3.

Thong qua nhitng chimg ¢t trén Zalo ma 6ng T phan hoi, giai dap thi
hoan toan sai I€ch, khong trung khdp vo1 thong tin ma dng Q nhan dugc. Bén
canh d6, nhitng yéu cau chinh dang ctia 6ng Q véi vi tri la d6i tac (chu hang)
cling khong dugc ong T va Cong ty T2 dap trng. V61 nhitng thong tin d6 dng Q
yéu cau Toa an xem xét budc Cong ty T2 lam rd nhitng van dé néu trén vi 6ng Q
nghi ngd co6 su gian 1an trong thuwong mai hoic hang hoa da bi that thoat va ban
ra ngoai thi truong.

Theo Pon phan to da duoc stra doi, bo sung ngay 28/10/2023, Cong ty
TNHH T3 yéu cau nhu sau:

- Yéu cau Cong ty Co phan T2 boi thuong thiét hai vé hang hoa
2.500.000.000 dong; 560.000.000 dong tién van chuyén hang tir Tra Vinh dén
Lao Cai; 123.000.000 dong tién van chuyén hang tir Lao Cai vé cang H;
280.000.000 dong tién ma Cong ty T3 dit coc trude cho Cong ty T2; Pong thoi,
Cong ty T2 phai boi thuong cho Cong ty TQT tién ton that khac do anh huong
dén uy tin, thwong hi€u, 1o1 ich, chi phi van hanh cong viéc, thiét hai vé chi phi
ngan hang, modi quan hé lam an cua Cong ty T3 voi tong sO tién la
2.500.000.000 dong. Nhu vay, tong so tién ma Cong ty T3 yéu cau Cong ty T2
phai boi thuong 1a 5.963.000.000 dong.

3. Cong tv TNHH M la nguwoi ¢6 quyén loi, nghia vu lién quan di dioc
triéu tap hop 1é nhiéu lan nhung khéng hop tac va khéng giri van ban y kién ciia
minh cho Toa an nén Toa an khong ghi nhan dwoc y kién cua Cong ty INHH M.

Tai Ban an kinh doanh thwong mai so tham so6: 03/2023/KDTM-ST ngay
22 thang 11 ndm 2023 cua Toa an nhan dan tinh Ba Ria - Viing Tau da quyét
dinh:

Ap dung cac Biéu 26, 34, 35, 39, 41, 228 cta Bo luat T6 tung dan su; cac
Diéu 239, 240 cua Luat thwong mai; cac Diéu 162, 163, 164, 165, 166, 167 cua
Bo luat Hang hai; Diéu 26 cua Nghi quyét s6 326/2016/UBTVQHI14 ngay 30
thang 12 nam 2016 cua Uy ban Thuong vu Quéc hoi quy dinh vé an phi, 1é phi
Toa an.

Tuyen xu:

Chap nhan mot phan yéu cau khoi kién ctua Cong ty Co phan T2 vé viée
yéu cau Coéng ty TNHH T3 thanh toan tién dich vu Logistics. Chap nhan mot
phan yéu cau phan t6 cia Cong ty TNHH T3 vé viéc yéu cau Cong ty C6 phan
T2 boi thuong gi tri hang hoa do Cong ty Co phan T2 giir.

1. Pinh chi mot phan yéu cau khoi kién cia Cong ty Co phan T2 vé viée
budoc Cong ty TNHH T3 chiu toan bd trach nhi€ém giai phong 16 hang 07
container lanh 40 feet ¢6 s6 van don 913092339 nam tai cang V, Lién bang N dée
hoan tra vo 07 container lanh 40 feet sach s€ cho hang tau (Cong ty TNHH M).



2. Cong ty TNHH T3 phai thanh toan cho Cong ty Co phan T2 so tién
dich vu Logistics 1a 1.662.047.500 df‘)ng (Mot ty, sau tram sau muoi hai tri¢u,
khong tram bon muoi bay ngan, ndm tram dong).

3. Cong ty CO phan T2 phai boi thuong gia tri hang (budi) 07 container
lanh 40 feet cho Cong ty TNHH T3 1a 3.183.000.000 dong (Ba ty, mot tram tAm
muoi ba tri¢u dong).

4. Khau trir nghia vu Cong ty TNHH T3 véi Cong ty Co phan T2 thi Cong
ty Co phan T2 con phai thanh toan cho Céng ty TNHH T3 s6 tién la
1.520.952.500 déng (Mot ty, ndm tram hai muoti tri¢u, chin tram nam muo1 hai
ngan, nam traim dong).

Ngoai ra ban an con tuyén ve an phi va quyén khang cao cua cac duong
su

Ngay 01/12/2023, 6ng Pham Viét T - dai dién hop phap cua Cong ty C6
phan T2 c6 don khang co toan bd ban an so tham dé nghi Hoi dong xét xir chap
nhan toan bo yéu cau khoi kién cia nguyén don, bac toan bo yéu cau phan to
cua b1 don.

Ngay 06/12/2023, Vién kiém sat nhan dan tinh Ba Ria — Viing Tau c6
Quyét dinh khang nghi s6 1066/QD-VKD-KDTM dé nghi khang nghi toan bo
ban 4an so thAm theo huéng chap nhan mot phan yéu cau khdi kién cia nguyén
don, budc b1 don phai c6 nghia vu thanh toan cho nguyén don 5.963.000.000,
bac toan bg yéu cau phan to cua bi don vé boi thuong thiét hai.

Tai phién toa phic tham:

Ngu’ou dai dién uy quyén cia nguyén don van glu' nguyén yéu cau khang
cdo dé nghi Hoi dong xét xir stra ban an so tham, chap nhan toan bd yéu cau
khot kién cua nguyén don baéi cac 1y do:

- Viéc TQT cho rang thoi gian van chuyen qua dai, qué trinh van chuyén
c6 phat sinh van chuyén bang duong bd nhung khong duoc bao trude 1a khong
c6 can cur vi viéc van chuyén bang duong bién qua lanh hai cac quoc gia khac
nhau 1a khong thé can thiép va khong anh hudng dén chat luong va so luong 16
hang.

- Viée TQT yéu cau TVTC mé container khi Lo hang cap cang nuéc Nga
la khong c6 can cur va khong ¢ thién chi trong viéc thanh toan

- Viéc TQT yéu cau TVTC lién d6i chiu trach nhiém doi véi ton that
hang hoéa, phi van chuyén tir Tra Vinh dén Lao Cai roi dén Hai Phong la khong
dang vi TVT chi dai dién cho TQT lam to khai va cac thu tuc khac trude khi
thong quan hai quan chtr khong lién quan dén van chuyén hang hoa truée thoi
diém 16 hang ha bai xudng tau.

Bi don Cong ty TNHH T3 khong c6 khang céo vang mait tai phién toa
phtic tham.



Dai dién Vien kiém sat nhan dan Cap cao tai Thanh Pho Ho Chi Minh
phat bieu y kien cua Vién kiém sat vé viéc tuan thu phap luat trong qua trinh giai
quyét vu an:

- Vé t6 tung: Tham phan, Hoi dong xét xur thuc hién ding quy dinh cua
Bo luat To tung Dan su, dam bao cho cac duong su c6 cac quyén va nghia vu
theo quy dinh; guri cac Quyét dinh, Thong bao cho Vién kiém sat cung cap,
duong su day du, dung thoi han. Hoi dong xét xtir dung thanh phan, phién toa
dién ra theo dung trinh tu va quy dinh cta phap luat.

- Vé noi dung : Ban 4n so tham chua xem xét, danh gia toan dién cac tai
liéu, chirng c6 c6 trong ho so vu an cling nhu 11 khai cta cac duong su dan dén
viéc gial quyét vu an chua khach quan, toan dién. Dai dién Vién kiém sat nhan
dan cap cao tai Thanh pho Ho Chi Minh van gilt nguyén quan diém cia Quyét
dinh khang nghi s6 1066 ngay 06/12/2023 cia Vién truéng Vién kiém sat nhan
dan tinh Ba Ria — Ving Tau de nghi ap dung khoan 2 Piéu 308 Bo luat to tung
dan s 2015 stra ban an so tham theo chﬁp nhan mot ph?in yéu cau khoi kién cua
nguyén don va khong chap nhan yéu cau phan to cta bi don.

NHAN DPINH CUA TOA AN:

Sau khi nghién ciru cac tai liéu co trong ho so vu an dwoc tham tra tai phién toa
va can cir vao ket qua tranh luan tai phién toa, Hoi dong xét xur nhan dinh.

[1] Vao ngay 20/9/2023, Toa an cap so tham ban hanh quyét dinh du’a vu
an ra xét xu. Tai phién toa ngay 18/10/2023, do vang mit ngudi c6 quyen loi,
nghia vu lién quan la Cong ty TNHH M nén phai hodn phién toa. Pén ngay
30/10/2023, Toa an cap so tham nhan duoc don phan td cua bi don la Cong ty
TNHH T3 (viét tat la Cong ty T3).

Viéc bi don nop don yéu cau phan to sau khi Toa an cap so tham da mo
phién toa la tré han so véi quy dinh tai khoan 3 Piéu 200 cua Bd luat To tung
dan swnam 2015. Tuy nhién, Hoi dong xét xir nhan thay, trong qué trinh giai
quyét vu an, trude khi mo phién hop kiém tra viéc giao nop, tiép can, cong khai
chitng c1r thi bi don d3 nop don phan to cho Toa an cap so tham. Tuy nhién do
don phan to duoc lam khong ding quy dinh nén khong dwoc Toa an chap nhan.
Qua trinh stra doi, bo sung don phan t6 cua bi don duoc thuc hién nhiéu lan
nhung van chua duoc Toa 4n chap nhan do thuc hién khong dung. Pén sau khi
mé phién toa so tham thi don phan té6 mdi duge lam theo ding quy dinh. Yéu
cau phan to cua bi don c¢6 moi lién hé chat ché vdi yéu cau khoi kién cua nguyén
don, can phai dugc xem xét, giai quyét trong cung mot vu an thi maéi triét dé. Vi
vay, Toa an cap so tham da chap nhan thu 1y, giai quyét yéu cau phan to cua bi
don la c6 céan cu.



(2] Ngay 21/08/2021, Céng ty Co phan T2 (Vlet tat la Cong ty T2) va
Cong ty T3 ky Hop dong nguyen tac cung cap dich vu logistics s0
21821/HPDNT/WLC-TQT (viét tat la “Hop dong Logistics 21821”). Theo thoa
thuan tai Hop dong thi Céng ty T3 thué Cong ty T2 thuc hién dich vu giao nhan
van chuyén hang hoa (qua budi) tr cang H, Viét Nam sang cang V, Lién bang N.
Cac dich vu giao nhan van chuyen bao gom: Van chuyén hang hoa bang duong
bo tir kho xudng cang xuat khau tai Viét Nam; dich vu hai quan thong quan hang
xuat khau tai cang H; dich vu kiém dich thuc vat hang nong san xuat khau sang
thi truong Lién bang N, dich vu xin Glay xac nhan ngudn goc xuat xir Viét Nam
theo mau EAV; van chuyén hang hoa bang dudng bién tir cac cang cia Viét Nam
dén cac cang cua Lién bang N.

Ngay 09/09/2021, Cong ty T2 da giri Bao gia dich vu van chuyén cho 6ng
Chau Nhat Q 1a Chu tich HPQT Céng ty T3. Nhan duoc sy dong ¥ cua ong Q,
Cong ty T2 da dat chd qua hing tau Sealand Maersk theo xac nhan dat chd s6
913092339, tién hanh thu tuc hai quan thong quan hang xuat, xin giay ching
nhan xuat xu hang hoda dé van chuyén 07 container lanh 40 feet khoi hanh twr
cang H ngay 14/09/2021 di cang V, Lién bang N.

Ngay 22/11/2021, 16 hang 07 container lanh 40 feet ké trén da cap cang V,
Lién bang N. Hang tau Sealand Maersk d3 giri Thong béo hang dén (A) t6i nha
nhap khau — LLC-BEFRESH la khach hang cua Cong ty T3 qua email vao lic
06h23" ngay 18/11/2021.

Hang tau Sealand Maersk ky phat Van don s6 913092339 dich danh cho
LLC-BEFRESH. Theo Van don nay thi tong gia tri hang héa van chuyén tinh
thué la 121.660USD, ty gia 1USD = 22.670 VND, thanh tién Viét Nam la
2.758.032.200 dong. Nhu vay, viéc Cong ty T3 chi xac dinh gia tri 16 hang 07
container la 2.500.000.000 dong 1a c6 can cir dé chap nhan.

[3] Cong ty T2 khang céo cho rang Cong ty khong co 16i trong viéc nha
nhap khau — LLC-BEFRESH la khach hang cua Céng ty T3 da tir chdi nhan
hang. Cong ty T2 cho rang do Cong ty T3 cham thanh toan tién dich vu theo hop
dong nén Cong ty T2 khong cung cap van don g6c ma chi cung cap van don
nhap cho Cong ty T3, Cong ty T2 co quyén giit lai van don gbc, chirmg tir goc
cua hang hoéa dé doi no. Hop dong giira hai bén ciing khong quy dinh Cong ty
T2 phai cung cap van don cho LLC-BEFRESH.

Cong ty T3 thtra nhan chua chuyén tién cho Cong ty T2 véi Iy do hai bén
thoa thuan viéc van chuyén hang hoa hoan toan bang tau bién tuy nhién trong
qua trinh van chuyén da phat sinh 09 ngay van chuyén bang dudng bdé ma Cong
ty T3 khong duoc thong bao. Dong thoi, thoi gian van chuyeén sai léch qua 16n
so voi thot gian ma hai bén da trao doi théng nhat qua dién thoai, cu thé hai bén
da trao doi thong nhat la 36 ngay dén nhung thuc té tong cong tat ca bao gom
thoi gian van chuyén va luu bai 1a gan 65 ngay.

Hoi dong xét xir nhan thay, vao ngay 17/12/2021, LLC-BEFRESH c¢6 vin
ban gui cho Cong ty T3 thong bao rang: “Vao ngay 22/11/2021, hang buoi tuoi
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07 container d3 cap cang Vladivostok trén tau AASO/Chuyén di 145N, B/L:
913092339. Hang dang cho trong cang trong 25 ngay, do khong c6 tai liéu kiém
dich thuc vat goc, gidy chimg nhan xuat xit (Mau A), van don goc hodc ban phat
hanh telex. Do quy dinh cua phap luat Lién bang N, chung t61 budc phai lam thu
tuc tra lai hang (theo hinh thtrc tai xuat)”.

Cong ty T2 thtra nhan khi tau cap cang V thi LLC-BEFRESH chap nhan
nhan hang nhung Coéng ty T2 khéng cung cap cho Cong ty T3 va LLC-
BEFRESH tai liéu kiém dich thuc vat géc, gié‘iy chiing nhan xuat xr (Mau A),
van don goc hoac ban phat hanh telex.

Nhu vay, viéc LLC-BEFRESH khong chap nhan nhan hang la do thiéu
cac gidy to néu trén ma cac giay to nay do Cong ty T2 giit va Cong ty T2 tir chdi
cung cap cho Cong ty T3 va LLC-BEFRESH.

Tai Diéu 239 cua Luat thwong mai quy dinh:

“1- Thuong nhan kinh doanh dich vu Logistics ¢6 quyén cam giir mét so6
lieong hang héa nhat dinh va cdc chirng tir lién quan dén sé heong hang héa do
deé doi tiéen no da dén han cia khach hang nhung phdai théng béo ngay bang van
ban cho khach hang”.

Tai Diéu 240 cua Luat thwong mai quy dinh:

“Khi chura thuc hién qztyén dinh doat hang hoa theo quy dinh tai Diéu
239 cua Luat nay, thwong nhan kinh doanh dich vu Logistic thuc hién quyén
cam gitr hang hoa co cac nghia vu sau day:

1- Bao quan giir gin hang hoa;,

2- Khéng dwoc sir dung hang héa néu khéng dioc bén cé hang héa bi
cam gitr dong y,

3- Tra lai hang héa khi cac diéu kién cam gitr, dinh doat hang héa quy
dinh tai Pieu 239 cua Luat nay khong con;

4- Boi thuwong thiét hai cho bén co tai san bi cam gitr néu lam mat mat
hodac hw hong hang hoa cam giir.”

Theo quy dinh tai khoan 3, Diéu II cua Hop dong Logistics 21821 giira
Cong ty T2 va Cong ty T3 thi: Ngay khi hang 1én tau, Cong ty T2 sé gui giay
bao no (Debit Note) cta 160 hang duoc van chuyén kém theo hoa don, ching tir
cua 16 hang cho Cong ty T3. Trong vong 05 ngay ké tir ngay nhan duoc giay bao
no cua Cong ty T2, Cong ty T3 c6 trach nhiém thanh toan day du cho Cong ty
T2. Sau thoi han 05 ngay ké trén duoc coi la thanh toan mudn; phi thanh toan
mudn 1a USD 200/tuan. Thoi han thanh toan mudn nhat khong duoc qua ngay
tau cap cang dén tai cang dén Lién bang N.

Nhu vay, néu Cong ty T3 vi pham vé thoi han thanh toan thi Cong ty T3
sé chiu phi thanh toan mudn véi Cong ty T2. Viée Cong ty T2 cam giir chung tir
lién quan dén hang hoa khién cho LLC-BEFRESH khong thé nhan hang dong
nghia véi viéc Cong ty T2 da tu dinh doat hang hoéa cua Cong ty T3, tu cam giir
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toan bod sé lwong hang hoa nay. Cong ty T2 cam gitt hang hoa ma khong tién
hanh bao quan giit gin hang hoa khién cho toan bo hang hoéa hu hong 1a da vi
pham cac quy dinh phap luat néu trén; do d6 Coéng ty T2 phai boi thuong thiét
hai cho bén c6 tai san bi cam gilr la Cong ty T3. Thiét hai dugc xac dinh la toan
bo gia tri hang hoa da bi mat la 2.500.000.000 dong cung véi chi phi ma Cong ty
T3 da bo ra dé van chuyén hang hoa tir Tra Vinh ra kho déng géi & Lao Cai va
chi phi van chuyén tir Lao Cai vé cang H, tong cong la 3.183.000.000 dong.

[4] DPéi véi viée Cong ty T3 vi pham vé thoi han thanh toan:

Theo Giay bao no do Cong ty T2 lap ngay 14/9/2021 gtri cho Cong ty T3
thi s6 no ma Cong ty T3 phai thanh toan cho Cong ty T2 1a 1.935.105.500 dong
(bao gom phi dich vu va cudce tau bién). Ngoai ra Cong ty T2 chi ho, tra ho la
6.942.000 dong nhung Cong ty T2 d3 nhan tam Ung cua Cong ty T3 la
280.000.000 dong. Nhu vay, khoan tién ma Cong ty T3 no Cong ty T2 khi hang
lén tau la: (1.935.105.500 dong + 6.942.000 dong) — 280.000.000 dong =
1.662.047.500 dong.

Theo thoa thuan tai khoan 3 Diéu II cia Hop dong giira hai bén thi trong
vong 05 ngay ké tir ngay nhan duoc giay bao no cua Cong ty T2, Cong ty T3 c6
trach nhiém thanh toan day du cho Coéng ty T2. Sau thoi han 05 ngay ké trén
duoc coi la thanh toan mudn; phi thanh toan muon la USD 200/tuan. Nhu vay ké
tr ngay 19/9/2021 Cong ty T3 phai chiu phi thanh toan mudn.

Pén ngay 17/12/2021, LLC-BEFRESH c6 van ban guri cho Cong ty T3
thong bao viec LLC-BEFRESH khong nhan hang do khong nhan duoc tai liéu
kiém dich thuc vat goc, giay chirng nhan xuat xt, van don goc hodc ban phat
hanh telex. Viéc LLC-BEFRESH khong nhan duoc cac tai liéu nay thudc vé 16i
cua Cong ty T2. Nhu vay, chi budoc Coéng ty T3 phai chiu phi thanh toan mudn
trong khoang thoi gian tir ngay 19/9/2021 dén ngay 17/12/2021 tuong duong 13
tuan; con ké tr ngay LLC-BEFRESH thong bao chinh thirc viéc tir choi nhan
hang do 16i cia Cong ty T2 thi Cong ty T3 khong phai chiu phi thanh toan
mudn. Nhu vay, Cong ty T3 phai chiu phi thanh toan mudn la 63.700.000 dong.

Tong cong Cong ty T3 phai tra cho Cong ty T2 s6 tién 1.725.747.500
dong.

[5] Tir nhitng phan tich néu trén, Hoi dong xét xtr chap nhian mot phan
khang nghi cua Vién truéng Vién kiém sat nhan dan tinh Ba Ria — Viing Tau,
chap nhan mot phan khang cdo cia Cong ty T2. Theo d6 xac dinh Cong ty T3
phai thanh toan cho Cong ty T2 la 1.725.747.500 dong; Xac dinh Cong ty T3

phai tra cho Cong ty T2 s6 tién 1a 3.183.000.000 dong. Sau khi can trtr hai khoan
tien thi Cong ty T2 phai tra cho Cong ty T3 so tieén 1.457.252.500 dong.

[6] An phi kinh doanh thuwong mai so tham:

- Cong ty T2 khoi kién yéu cau Cong ty T3 phai thanh toan so tién
2.378.577.700 déng nhung chi dwoc chiap nhan so tién 1.725.747.500 dong.
Cong ty T2 phai chiu an phi doi véi yéu cau khong duoc chap nhan 652.830.200
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dong. Cong ty T3 phai chiu an phi d6i v6i yéu cau khoi kién cia Cong ty T2
duoc chap nhan 1.725.747.500 dong.

- Cong ty T3 yéu cau phan t6 budc Cong ty T2 phai boi thuong so tién la
5.963.000.000 dong nhung dugc chap nhan 3.183.000.000 dong. Cong ty T3
phai chiu an phi d6i véi yéu cau khong duoc chap nhan la 2.780.000.000 dong.
Cong ty T2 phai chiu an phi doi véi yéu cau phan to cia Cong ty T3 duogc chap
nhan 3.183.000.000 dong.

Tong s6 tién ma Cong ty T2 phai chiu an phi kinh doanh thuwong mai so
tham 1a 3.835.830.299 dong. An phi duoc tinh 12 108.717.000 dong (lam tron).

Tong so tién ma Cong ty T3 phai chiu an phi kinh doanh thuwong mai so
tham la 4.505.747.500 dong. An phi duoc tinh 112. 506.000 dong (lam tron).

[7] V& 4n phi phtic thAm: Cong ty T2 khong phai nop.
Vi cac 1€ trén,
QUYET PINH:

Can ¢ khoan 2 Piéu 308, Piéu 309 cua Bo luat To tung dan sy nam
2015;

Can cir Diéu 239, 240 ctua Luat Thwong mai; cac Dicu 162, 163, 164, 165,
166, 167 cua Bo luat Hang hai;

- Can cur Nghi quyét s6 326/2016/UBTVQH14 ngay 30 thang 12 nam 2016

cua Uy ban Thuong vu Quoc hoi quy dinh vé an phi, 1& phi Toa an.

Tuyén xir:

Chap nhan mot phan khang cao cia nguyén don Cong ty Co phan T2.
Chap nhan mot phan khang nghi ctia Vién truong Vién kiém sat nhan dan tinh
Ba Ria — Ving Tau. Sta Ban an kinh doanh thuong mai so tham so
03/2023/KDTM-ST ngay 22 thang 11 ndm 2023 cua Toa an nhan dan tinh Ba
Ria — Ving Tau.

1. Binh chi mdt phan yéu cau khai kién cua Cong ty C6 phan T2 vé viée
budéc Cong ty TNHH T3 chiu toan bo trach nhiém giai phong 16 hang 07
container lanh 40 feet ¢6 sO van don 913092339 nam tai cang V, Lién bang N d¢
hoan tra vo 07 container lanh 40 feet sach s€ cho hang tau (Cong ty TNHH M).

2. Chap nhan mot phan yéu cau khoi kién cia Cong ty Co phan T2. Budc
Cong ty TNHH T3 phai thanh toan cho Cong ty Co phan T2 s6 tién dich vu
Logistics 1a 1.725.747.500 dong (Mot ty bay tram hai muoi lam triéu bay tram
bon muoi bay ngan nam tram dong).

3. Chap nhan mot phan yéu cau phan to cua Cong ty TNHH T3. Buoc
Cong ty CO phan T2 phai boi thuong cho Coéng ty TNHH T3 so tién la
3.183.000.000 dong (Ba ty mot trim tam muoi ba triéu dong).
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‘4. Khau trir nghia vu Cong ty TNHH T3 v6i Cong ty C6 phan T2 thi Cong
ty Co phan T2 con phai thanh toan cho Coéng ty TNHH T3 so tién la
1.457.252.500 dong.

Ké tir ngay bén duoc thi hanh 4n c6 don yéu cau thi hanh an, néu bén phai
thi hanh an cham thuc hién nghia vu tra tién thi bén phai thi hanh an con phai tra
cho bén duoc thi hanh an khoan tién 13i cta so tién con phai thi hanh theo murc
1ai suat quy dinh tai khoan 2 Diéu 468 Bo luat Dan su tuwong tng voi thoi gian
chua thi hanh an.

5. Vé an phi kinh doanh thuwong mai so tham:

Cong ty Co phan T2 phai chiu 4n phi kinh doanh thwong mai so tham la
108.717.000 dong nhung khau trir vao sb tién tam ung 4n phi ma Cong ty Co6
phan T2 da nop la 37.173.000 dong theo Bién lai thu so 0000302 ngay 24 thang
6 nam 2022 cua Cuc Thi hanh 4n dan su tinh Ba Ria — Viing Tau. So tién 4n phi
ma Cong ty C6 phan T2 phai ndp tiép la 71.544.000 dong.

Cong ty TNHH T3 phai chiu an phi kinh doanh thwong mai so tham la
112. 506.000 dong nhung khau trir vao so tién tam tng an phi ma Cong ty
TNHH T3 da nop 56.981.500 dong theo Bién lai thu s6 0000539 ngay 06 thang
11 nam 2023 cua Cuc Thi hanh 4n dan sy tinh Ba Ria — Viing Tau. SO tién 4n
phi ma Cong ty TNHH T3 phai nop tiép la 55.524.500 dong.

6. Vé an phi kinh doanh thwong mai phuc tham:

Cong ty CO phan T2 khong phai nop. Hoan tra lai cho Cong ty Co phan
T2 s6 tién tam tng an phi ma Cong ty da nop 1a 2.000.000 dong theo Bién lai
thu s6 0000101 ngay 01/12/2023 cua Cuc Thi hanh an dan su tinh Ba Ria —
Ving Tau.

Trueong hop ban an dwoc thi hanh theo quy dinh tai Picu 2 Ludt thi hanh dn
dan sw thi nguoi dwoc thi hanh an dan suw, nguoti phai thi hanh an dan sy co
quyén théa thudn thi hanh an, quyén yéu cau thi hanh én, tw nguyén thi hanh an
hodc cudong ché thi hanh én theo quy dinh tai cac Diéu 6, 7. 7ava 9 Luat thi
hanh an dan su, thoi hiéu thi hanh an dwoc thuec hién theo quy dinh tai Diéu 30
Luat thi hanh an dan su.

Ban 4n phtic tham c6 hiéu luc phap luat ké tir ngay tuyén an./

Noi nhén: , TM. HOI PONG XET XU PHUC THAM
- Toa én nhan dén ti cao; THAM PHAN - CHU TOA PHIEN TOA
- VKSND cap cao tait TP.HCM;

- TAND tinh Ba Ria — Viing Tau;

- VKSND tinh Ba Ria — Viing Tau; (Di ky)

- Cuc THADS tinh Ba Ria — Viing Tau;

-DS (5);

- Luu VP(3), HS(2). 25b. TTPT. . .
(), H5(2) Nguyén Vian Minh
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