TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO BEN CAT Poc 1ap - Tw do - Hanh phic
TINH BINH DUONG

Ban 4n s6: 19/2024/LD-ST
Ngay: 05-8-2024
VIV tranh chap vé yéu cau tuyén bd hop
ddng lao dong vo hiéu

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO BEN CAT

- Thanh phin Hpi dong xét xir so thdm gom co:

Tham phén - Chii toa phién toa: Ba Nguyén Kiéu Oanh.

Cdc Hoi tham nhan dan:

~ 1.Ba Nguyf:n Thi Tham — Nguyén Chu tich Cong doan co so ctia Trung tim

Y té thanh pho Bén Cat, tinh Binh Duong;

2. Ba Nguyén Kim Ly - N guyén Chu tich Cong doan co s¢ cla Uy ban nhan
dan phuong My Phudc, thanh phé Bén Cat, tinh Binh Duong.

- Thuw ky phién toa: Ba Nguyén Thu Phuong - Thu ky Toa an nhan dan
thanh ph6 Bén Cat, tinh Binh Duong.

- Dgi dién Vién Kiém sit nhin dan thinh phé Bén Cit tham gia phién
toa: Ba Nguyén Thi Thuy - Kiém sat vién.

Ngay 05 thang 8 nam 2024, tai try s& Toa an nhan dan thanh phd Bén Cat,
tinh Binh Duwong xét xir so tham cong khai vu an lao dong thu ly so
34/2024/TLST-LD ngay 22 thang 5 nim 2024 vé viéc: “Tranh chap vé yéu cau

tuyén b hop dong lao dong vo hiéu” theo Quyét dinh dua vu an ra xét xtr so:
157/2024/QDXXST-LD ngay 22 thang 7 nam 2024, giita cac duong su:

- Nguyén don: Ba Tran Thi N, sinh nim 1982; dia chi: SO B, khu pho HL,
phuong TG, thanh ph6 Thuén An, tinh Binh Duong. Vang mét c6 don d€ nghi xet
XU vang mat.

- Bj don: Cong ty TNHH R; dia chi: Khu phé X, phuong TP, thanh ph6 Bén
Cat, tinh Binh Duong.

Nguwoi dai dién hop phdp: Ba Nguyén Thi Cém T, sinh nam 1985 — Churc
vu: Nhan vién nhén sy. La dai dién theo uy quyén theo Gidy uy quyén ngay
09/01/2024. Vang mit c6 don dé nghi xét xir vang mit.

- Ngwoi ¢é quyén loi, nghia vu lien quan: Bao hiém xd hoi thanh phé B, tinh
Binh Duong; dia chi: Khu pho X, phuong MP, thanh phdé Bén Cat, tinh Binh
Duong.

Nguoi dai dién hop phdp: Ong Nguyen Huynh B, sinh nam 1991 — Chuc

vu: Chuyén vién. La dai dién theo uy quyén theo Gidy uy quyén sd 15/GUQ-
BHXH ngay 15/7/2024. Vang mit c6 don dé nghi xét xir vang mat.
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NOI DUNG VU AN:

Tai Don khoi kién dé ngay 07/5/2024 va qud trinh gidi quyét vu dn nguyén
don ba Tran Thi N trinh bay:

Ba N 1am cong nhan tai nhiéu Cong ty va bat dau tham gia dong bao hiém
x3 hoi tir ndm 2005 cho dén nay. Cuy thé: Tir ndm 2001 dén thang 11/2003, ba N
lam tai Cong ty gdm sit ML thudc thanh phé Thuan An; sau d6 ba N c6 di lam
cong nhéan tai Cong ty dién tir & phuong TD, thi xa (nay 1a thanh phd) Bén Cat
duoc 02 thang thi nghi viéc; dén thang 6/2005, ba N 1am coéng nhan tai Cong ty
TNHH F (dia chi: S6 X9, duong sb X6, khu cong nghiép V-S, phuong BH, thanh
phd Thuan An, tinh Binh Duong); dén thang 10/2009, ba N nghi viéc. Pén thang
02/2010, ba N quay lai Cong ty TNHH F 1am cho dén nay.

Nam 2021, dich Covid bung phat, nha nudc ¢d chinh sach hd tro cho cong
nhan theo mirc dong bao hiém x4 hoi theo Chi thi 116 thi Cong ty TNHH F c6 bao
v6i ba N 14 thong tin dong bao hiém xa hoi cua ba N bi trung. Tuy nhién, do dich
bénh, ba N khong c6 diéu kién di lai dé 1am thu tuc. Nam 2022, sau khi hét dich
Covid, ba N méi dén Cong ty TNHH F nho giai quyét hd so tring bao hiém tai
Cong ty TNHH R va Cong ty TNHH F, thoi gian bi trung tu thang 6/2005 dén
thang 02/2006 thi Cong ty giao cho ba N Phiéu yéu cau bo sung, hoan thi¢n ho so
s6 169897.07407/2022/HDHS ngay 05/9/2022 ctia Bao hiém xi hoi tinh Binh
Duong.

Trudce day, ba N cé cho ai mugn chirng minh nhan dan hay hd so ca nhan
cia minh thi ba N khong nhd. Nhung ba N timg 1am mét glay to tuy than. Ba N
xéac dinh chua timg ky hop dong lao dong, 1am viéc, hay ky bat cr gidy to gi dé tai
Cong ty TNHH R tham gia bao hiém x3 hoi cho ba. Viéc c6 ngudi khac sir dung
chtrng minh ctia ba N dé tham gia bao hiém din dén trung 1ap thoi gian dong bao
hiém, anh hudng dén quyén va loi ich hop phép cta ba. Ba N xac dinh khong biét
nguoi di 1ay thong tin ciia ba dé dong bao hiém 14 ai, nham myc dich gi.

Do d6, nay nguyén don yéu cau Toa an tuyén hop dong lao dong giira ba
Tran Thi N va Cong ty TNHH R (thoi gian 1am viéc tir thang 6/2005 dén thang
02/2006) 1a v6 hiéu. Ba N khong yéu cau Toa an giai quyét hau qua ciia hop dong
vO hiéu.

Péi v6i yéu cau budc Bao hiém x4 hoi tinh Binh Duong thoai thu thoi gian
dong bao hiém xa hoi ctia ba Tran Thi N tai Cong ty TNHH R tir thang 8/2003 dén
thang 02/2006 cho ba N. Ba N xin rat yéu cau nay, khong yéu cau Toa an giai
quyét

Qua trinh tham gia t6 tung, ba N xac dinh viéc nguoi khac gia mao hd so
ctia ba N dé lam viéc tai Cong ty TNHH R 1a ngoai y mudn cua Cong ty. Do do,
ba N tu nguyén chiu toan bd an phi lao dong so tham.

Tai Pon trinh bay y kién ngay 02/7/2024, 1oi khai trong qud trinh t6 tung,
nguoi dai dién hop phdp cua bi don trinh bay:

Cong ty da kiém tra trén phé{l mén excel thi Ehéy ba N c6 lam viéc tai Cong
ty TNHH R va c6 tham gia bao hiém xa hdi véi s6 9103070xxx tir thang 8/2003
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dén thang 02/2006. S6 BHXH s6 9103070xxx cua ba N, s6 CMND: 290783xxX;
dia chi: huyén Duong Minh Chéu, tinh Tay Ninh. Cong ty da chuyen trd cho co
quan Bao hiém x4 hoi tinh Binh Duong vao nam 2011 do nguoi lao d6ng nghi viéc
sau 12 thang nhung khong dén cong ty nhan s6. Ba N nghi viéc qua lau, Cong ty
TNHH R khong tim thdy hd so hop ddng lién quan dén ba N. Do hop df)ng ba N
da cham dut tr nam 2006 nén Cong ty khong con lién quan, dé nghi Toa an giai
quyét theo quy dinh. Cong ty khong co y kién gi khac.

- Tai Cong van s6 426/CV-BHXH ngay 08/7/2024, nguoi dai dién hop phdp
cua Bdo hiém xd hoi thanh pho B trinh bay:

Qua ddi chiéu dir liéu tham gia bao hiém xa hoi (BHXH), bao hiém y té
(BHYT), bao hiém that nghiép (BHTN) ctia Cong ty TNHH R cho nguoi lao dong
thi Cong ty TNHH R tham gia dong BHXH, BHYT, BHTN, BHTNLD-BNN vai
tén Tran Thi N tir thang 8/2003 dén thang 02/2006. Tong so tién dong BNHXH
qua cac thoi ky 13 3.431.600 dong. Ba N chua giai quyét ché 46 BHXH va chua
huong tro cap that nghiép theo s6 BNHX: 9103070xxx. Cin ctr vao Bao cdo tinh
hinh st dung lao dong va danh sach tham gia BHXH, BHYT, BHTN do Céng ty
ky s6 gui co quan BHXH Bén Cat xtr Iy va ghi nhan qué trinh tham gia BHXH cua
nguoi lao dong, co quan BHXH khong luu trit hd so ca nhan cua ngudi lao dong,
ho6 so do cong ty luu trit. Poi voi yéu cau khoi kién cua nguyén don, dé nghi giai
quyét theo quy dinh cta phap luat, BHXH thanh ph6 Bén Cat khong c6 ¥ kién.

Y kién cia dai dién Vién Kiém sdt nhdn dan thanh phé' Bén Cdt tham gia
phién toa:

V& viéc tuan theo phap luat tb tung: Tu khi thu 1y vu an, chuén bi xét xir dén
khi tién hanh phién toa Tham phan, Hoi dong xét xur, cac duong su, da thuc hién quyen
va nghia vu ding quy dinh, khong vi pham phép luat t6 tung dan su.

Vé noi dung vy an: Xeét théiy yéu cau khoi kién cta nguyén don la co can ct, dé
nghi Ho1 dong xét xu xem xét chap nhan. Pinh chi xet xur d6i voi yéu cau bude Bao
hiém xa hdi tinh Binh Duong thoai thu thoi gian dong bao hiém xa hoi cua ba Tran
Thi N tai Céng ty TNHH R tir thang 8/2003 dén thang 02/2006 cho ba N.

Nhing yéu cau, kién nghi dé khic phuc vi pham tb tung: Khong co.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu, chimg ctr ¢6 trong hé so vu an di duge xem
x€t tai phién toa, ¥ kién cua dai di€n Vién Kiém sat tai phién toa, Toa 4n nhan
dinh:

[1] Vé t6 tung:

[1.1] V& quan hé tranh chip va xac dinh tu cach tham gia t6 tung cta duong
su trong vu an: Nguyén don ba N khai kién Cong ty TNHH R; dia chi: Khu pho X,
phuong TD, thanh phd Bén Cat, tinh Binh Duong yéu cau Tda an tuyén bd hop
dong lao dong vo6 hi€u. Can ctr khoan 3 Dle}l 68 BLTTDS Toa an xac dinh bi don
la Cong ty TNHH R. Qua trinh tham gia t0 tung. Toa an xac dinh quan h¢ phép
luat 1a: “Tranh chap hop dong lao dong va bao hiém xa hdi”. Tuy nhién, can cl
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vao yéu cau khai kién cua nguyén don va qua trinh lam viéc voi duong sy, nay
Toa an xé4c dinh lai tranh chdp vu an néu trén la: “Tranh chap vé yéu cau tuyén bd
hop dong lao dong vo hiéu” thudc thim quyén giai quyet cua Toa an nhan dan
thanh phd Bén Cat theo quy dinh tai khoan 5 Diéu 32, diém ¢ khoan 1 Diéu 35,
diém a khoéan 1 Diéu 39 Bo luat TH tung dan sy nam 2015; Piéu 50 Bo luat Lao
dong nam 2019.

[1.2] V& su vang mit cia cac duong su: Nguyén don, ngudi dai dién hop
phap cua bi don va nguoi dai dién hop phap cua ngudi c6 quyén lgi nghia vu lién
quan Bao hiém xd hoi thanh phd B c6 don yéu cau giai quyét ving mat. Toa 4n
tién hanh xét xir Vang mat nhitng ngudi néu trén theo quy dinh cta Diéu 227, Piéu
228,238 Bo luat T6 tung dan sy nam 2015.

[1.3] Bi don trinh bay hop dong lao dong giita Cong ty va ba N di chdm dut
tr ndm 2006. Can ctr khoan 3 Piéu 190 Bo luat lao dong 2019 quy dinh “Thoi
hiéu yéu cau Toa an giai quyét tranh chap lao dong ca nhan la 01 nam ké tir ngay
phat hién ra hanh vi ma bén tranh chap cho rang quyén va loi ich hop phap cua
minh bi vi pham”. Ba N xéc dinh tir thang 9/2022 di 1am tha tuc nhan bao hiém x4
hoi mot 1an méi biét vé viée c6 ngudi khac gia mao hd so din dén dong tring bao
hiém xa hoi va anh huong dén quyén loi vé bao hiém xa hoi caa ba N. Do do, thoi
hiéu giai quyét tranh chap lao dong da hét. Tuy nhién, qua trinh tham gia t6 tung
cac duong su khong y€u cau ap dung thoi hiu va dé dam bao quyén lgi cho nguoi
lao dong, Toa 4n van tién hanh thu 1y, giai quyét yéu cau cia ba N vé viéc tuyén
hop dong lao dong vo hiéu.

[1.4] Céac bén khong cung cap duoc tai liéu, chimg ctr 1a Hop dong lao dong
giita Cong ty TNHH R va ba Tran Thi N. Tuy nhién, Céng ty TNHH R thira nhan
c6 Hop ddng lao dong va c6 tham gia bao hiém xa hoi cho ngudi lao dong 1a ba
Tran Thi N nhung thoi gian dd 1au nén khong con luu trir. Nhu vy, thuc té c6 ton
tai Hop dong lao dong gitra Cong ty TNHH R va nguoi lao dong ¢ thong tin Tran
Thi N. Day la tai li¢u, ching ctt khong phéai chirng minh theo quy dinh tai khoan 2
Diéu 92 B luét tb tung dan su.

[2] Vé ndi dung vu 4n:
[2.1] Qua trinh tham gia bao hiém x& hoi ctia ngudi lao dong Tran Thi N
nhu sau:

Trude 06/2005, ba N 1am viéc tai nhiéu Cong ty nhung khong tham gia
BHXH.

M s6 bao hiém x4 hoi 9103070xxx: tir thang 8/2003 dén thang 02/2006 tai
Cong ty TNHH R.

M3 s6 bao hiém xa hoi 9105074xxx: tir thang 6/2005 dén thang 02/2006 tai
Cong ty TNHH F.

[2.2] Can ct dit liéu bao hiém xa hoi x4c dinh dugc nguyén don va ngudi
lao dong tén Tran Thi N, sinh ndm 1982 tir thang 8/2003 dén thang 02/2006 c6 qué
trinh tham gia bao hiém x3 hoi nhu trén 13 mot ngudi. Qua trinh td tung, nguyén
don xac nhan khong ky hop dong lao dong va khong lam viéc tai Céng ty TNHH
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R (cu thé trong khoang thoi gian tir thang 8/2003 dén thang 02/2006). Trinh bay
ctia nguyén don phu hop voi két qua qua trinh dong bao hiém xa hoi 8/2003 dén
thang 02/2006 thé hién trong thoi gian tir thang 6/2005 dén thang 02/2006, ba N ¢6
lam viéc tai Cong ty TNHH F. Dong thoi, ba N c¢6 tham gia BHXH tai Cong ty
TNHH F bing mi sé6 BHXH 1a 9105074xxx, day ciing 12 mi s6 bao hiém xa hoi
ba N tham gia lién tuc trong sudt qua trinh lam viéc & Cong ty TNHH F va Cong
ty TNHH R tir thang 6/2005 dén thang 02/2006. Hién tai, ba N dang tryc tiép gt
s6 bao hiém x3 hoi mad sé 9105074xxx. Pbi v6i mi sb bao hiém xi hoi
9103070xxx duoc tham gia bao hiém tai Cong ty TNHH R trong khoang thoi gian
tir thang 8/2003 dén thang 02/2006, nguyén don khong biét va khong giir s6 bao
hiém xa hoi ndy, diéu nay ciing phi hop v6i xac nhan cua Cong ty TNHH R vé
viéc nguoi lao dong tén Nga sau khi nghi viéc & Cong ty thi khong nhan lai s6 bao
hiém xa hoi nén da dugc Cong ty chuyén tra s6 BHXH cho BHXH tinh Binh
Duong nim 2011. Ngoai ra, nguyén don ciing thira nhan trudc day ba N bi mat
ching minh nhan dan, nhung khong xac dinh dugc thoi gian mat. Nhu vay, xac
dinh duoc trong thoi gian tir thang 6/2005 dén thang 02/2006, ba N lam viéc tai
Cong ty TNHH F cht khong ky hop dong lao dong va lam viéc tai Cong ty TNHH
R.

Viéc ngudi khac str dung chtirng minh nhan dan, thong tin ctia ba N dé giao
két hop dong lao dong voi Cong ty TNHH R 1a hanh vi lira d6i vé mat chu thé khi
xac lap giao dich dan sy, vi pham nguyén tac ty nguyén, binh dang, hop tac, ton
trong quyen va loi ich hop phap cta nhau khi xac 1ap quan h¢ lao dong theo quy
dinh tai Diéu 9 Bo luat Lao dong nim 1994. Do d6, viéc ba N yéu cau tuyén vo
hiéu hop ddng lao dong gitra ba N (do ngudi khac gia mao tén) véi Céng ty TNHH
R 14 ¢6 cin ¢l theo quy dinh tai Diéu 136, Diéu 142 B luat Dan sy nim 1995,

Qua trinh tham gia t6 tung, ba N x4c dinh khong biét nguoi gia mao ho so
ctia ba dé giao két, thuc hién hop dong lao dong v6i Cong ty TNHH R 1a ai, dong
thoi toan bo hd so ca nhan mang tén nguoi lao dong Tran Thi N tai Cong ty
TNHH R khoéng con nén Toa an khong thé dua nguol ndy vao tham gia tb tung voi
tu cach nguoi co quyén loi, nghia vy lién quan, néu c6 tranh chép s& duoc giai
quyét trong mot vu an khéc.

Nguyén don chi yéu cau tuyén bd hop dong lao dong vo hiéu, ngoai ra
khong yéu cau giai quyét hau qua cua hop dong vo hiéu, bj don va nguoi co quyen
lo1, nghia vu lién quan khong c6 yéu cau gi trong vu an. Bay la quyén quyét dinh
va ty dinh doat cua duong sy theo quy dinh tai Piéu 5 Bo luat TH tung dan sy, do
d6 Toa an khong xem xét giai quyét vé hau qua cta hop dong vO hi€u. Sau khi
Ban an cta Toa an c6 hi¢u lyc phap luét, nguoi lao dong c6 quyén lién hé co quan
Bao hiém x4 hoi dé dugc giai quyét cac ché do bao hiém xa hoi theo quy dinh.

Nhu vay, Cong ty TNHH R tham gia bao hiém xa hoi cho ngudi lao dong c6
tén Tran Thi N tir thang 6/2005 dén thang 02/2006. Tuy nhién, thuc té ba Tran Thi
N chi lam viéc tai Cong ty TNHH F, khong lam viéc tai Cong ty TNHH R. Do d6,
hop ddng lao dong duogc ky két gitta Cong ty TNHH R vé&i ba Tran Thi N 1a vo
hiéu nhu nhiing phan tich & trén.
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[3] Bbi voi yéu cau: “Budc Bao hiém x4 hoi tinh Binh Duong thodi thu thoi
gian dong bao hiém x3 hoi ciia ba Tran Thi N tai Cong ty TNHH R tu thang
8/2003 dén thang 02/2006 cho ba N”. Ba N xin rut lai, khong yéu cau Toa an giai
quyet Xet day la sy nguyén cua nguyén don. Do do, Hoi ddng xét xtr dinh chi xét
xtr d6i v6i yéu cau nay theo quy dinh khoan 2 Diéu 244 B6 luat T6 tung dan su.

[4] Y kién cua vi dai dién Vién Kiém sat tai phién toa 1a phu hop nén chip
nhan.

[5] Tt nhitng phan tich trén, c6 cin ct chip nhan yéu cau khoi kién cua
nguyén don ba N.

, [6] An phi lao dong so tham: Nguyén don tw nguyén chiu toan b an phi nén

chap nhan.

Vi cac 1€ trén,

QUYET PINH:

Can cur cac biéu 5, 32, 35, 39, 147, 228, 229, 238, 244, 271 va Piéu 273 Bo
luat To tung dan su;

Can ¢t Diéu 136 va Diéu 142 B6 luat Dan sy nim 1995;

Cian ctr Piéu 9 Bo luat Lao dong nam 1994; Piéu 50 va Piéu 190 Bo luat
Lao dong ndm 2019;

~ Can clr Bicu 26 Nghi quyét s6 326/2016/UBTVQH 14 ngay 30/12/2016 cta
Uy Ban thuong vu Qudc hoi quy dinh vé an phi, 1€ phi Toa an.

1. Chéap nhan yéu cau khoi kién cia nguyén don ba Tran Thi N doi véi
Cong ty TNHH R vé viéc tranh chap yéu cau tuyén bo hop dong lao dong vo hiéu.

Tuyén bd hop dong lao dong giita ba Tran Thi N va Cong ty TNHH R (thoi
gian lam viéc tir thang 6/2005 dén thang 02/2006) vo hiu.

2. Pinh chi xét xr dbi v6i yéu cau budc Bao hiém xa hoi tinh Binh Duong
thoai thu thoi gian dong bao hiém xa hoi cua ba Tran Thi N tai Cong ty TNHH R
tur thang 8/2003 dén thang 02/2006 cho ba Tran Thi N.

.3 An phi lao dong so tham: Ba Tran Thi N chiu 300.000 (ba trim nghin)
dong.

4. V& quyén khang cdo: Puong sy vang mit c6 quyén khiang céo ban an
trong thoi han 15 (muoi lam) ngay ké tr ngay nhan dugc Ban an hoac Béan an
dugc niém yét.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Piéu 2 Luat
Thi hanh an dan sy thi nguoi dugc thi hanh &4n dan su, nguodi phai thi hanh an dan
su c6 quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, ty nguyén thi hanh
an hodc bi cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6, 7, 7a va 9 Luat thi
hanh an dan sy; thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai biéu 30
Luat Thi hanh an dan su.
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