TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc lap — Tu do — Hanh phc

Ban an s6: 59/2024/KDTM-PT
Ngay 22 - 8 - 2024
V/v Tranh chap hgp dong thué tai san.

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic thdm géom co:

Thiam phdan — Chii toa phién toa: ~ Ba Tran Thi Thu Thuay;

Cdc Tham phan: Ong Duong Tuan Vinh;

Ong Tran Van Pat.

- Thuw ky phién toa: Ba Lé Thi Thuy Tién - Thu ky Toa an nhan dan cap
cao tai Thanh pho H6 Chi Minh.

- Dgi dign Vién kiém sit nhén dén cap cao tai Thanh pho Ho Chi Minh
tham gia phién toa: Ba Pham Thi Thanh Hoa - Ki€ém sat vién.

Trong cac ngay 15 va 22 thang 8 nam 2024, tai tru s6, Toa an nhan dan cap
cao tai Thanh phé H6 Chi Minh xet xu phuc thdm cong khai vy an kinh doanh
thuong mai thu 1y s6: 92/2022/TLPT-KDTM ngay 22 thang 11 nam 2023 vé viéc
“Tranh chap hgp dong thué tai san”.

Do Ban 4n kinh doanh thuong mai so thAm 86’159‘9/2023/KDTM-ST ngay
05 thang 9 nam 2023 ctua Toa an nhan dan Thanh pho H6 Chi Minh b1 khang céo.

Theo Quyét dinh dua vu 4n ra xét xir phuc tham sé 406/2024/QD-PT ngay
05 thang 3 nam 2024, gitta cac duong su:

- Nguyén don: Cong ty TNHH O

Dia chi: V —1, s6 F Puong N, Phuong B, Quan A, Thanh phé H6 Chi Minh.

Nguoi dai dién theo phép luat: Ong GOH WEE FUNG.

Nguoi dai dién theo Gy quyén: Ba Poan Ngoc Van A; (c6 mit)

Dia chi lién lac: V -1, s6 F bPuong N, Phuong B, Quan A, Thanh phé HO
Chi Minh.;

Ngudi bao vé quyén va loi ich hop phép ciia nguyén don: Luat su Lé Thu
H 1a Luat su Cong ty L va Cong su thudc Poan Luat su Thanh pho H; (c6 mat)

Dia chi lién lac: 116 Pudng D, Phuong C, Quan A, Thanh phd HO Chi
Minh.

- Bj don: Cong ty C6 phan D (tén cii Cong ty C6 phan X)

Dia chi tru so: Officete 03.05, Tang D s6 A Puong H, phuong P, Quéin G,
Thanh ph6 H6 Chi Minh.
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Nguoi dai dién theo phap luat: Ong Vii Dinh H1 - Tong giam dc.
Nguoi dai dién theo ty quyén: Ong Nguyén Xuan T; (c6 mit)

Dia chi lién lac: S6 B buong T, phuong P, quan T, Thanh phé HO Chi
Minh.

- Nguwoi khang cao: Céng ty TNHH O.
NOI DUNG VU AN:

Nguwoi dai dién theo ity quyén ciia nguyén don Cong ty TNHH O trinh bay:

Cong ty TNHH O (goi tat 1a nguyén don) co ky hop ddng kinh té vé viéc cho thué
ctr van thép v6i Cong ty Co phan X (goi tat 1a bi don) thé hién qua ba hop dong
nhu sau:

1. Ngay 23/10/2013, nguyén don va bi don ky Hop dong so OSP/AXT-131023 (goi
tat la Hop dong 1):

- Noi dung hop dong: Nguyén don cho Bi don thué 260 ciy clr van thép Type 4
véi khdi luong 1a 337.123 kg, thoi gian thué tur ngay 23/10/2013 dén ngay
30/3/2014. Tong gia tri hop dong 1a 1.205.214.725 d6ng (d4 bao gom thué GTGT
10%),

- V& viéc thuc hién hop déng va thanh toan:

Theo Bang chi tiét tinh tién hang hoa ngay 15/12/2014, dugc hai bén ky
xac nhan va dong dau (phia bj don do éng Tran Si T1 tong giam dbc ky) d4 xac
dinh sb luong ctr thué thue té 1a 250 cay. Bi don da tra di 250 cay cir thé hién qua
09 Phiéu nhap kho: Ngay 31/10/2014; ngay 04/11/2014; ngay 07/11/2014; ngay
14/11/2014; ngay 17/11/2014; ngay 18/11/2014; ngay 24/11/2014; ngay
28/11/2014; ngay 02/12/2014.

a) Don gia thué cu: Theo Diéu 4 Phan 1 cta hop dong, don gia thué la
650.000 dong/tan/thang va cong thire tinh tién thué 13 “mdi tdn nhdan véi sé ngay
sir dung”, cu thé: (650.000 dong x 12 thang) : 360 ngay = 21.667 dong/ngay.

b) Gia tri thuc té thuc hién hop dé)ng va thanh toan:

Thye t€ thoi gian thué cir 13 tir ngdy 30/10/2013 dén ngay 02/12/2014. Tong
gia tri tién thué la 2.894.547.278 dong, bao gom: Gia tri trude thué GTGT la:
2.631.406.616 dong; Thue¢ GTGT la: 263.140.662 dong.

Nguyén don da )guét 15 Hoa don gia tri gia tang (tir ngay 12/12/2013 dén
ngay 22/12/2014) v6i tong so tién 1a 2.894.547.277 dong.

~ Bi don dé thanh toan sO tién 2.609.470.748 dong, twong tmg 10 (mudi)
Gidy bdo nhan tién cua Ngan hang TNHH MTV H3 trong thoi gian tir ngay
25/10/2013 deén ngay 09/4/2015.

S tién bi don con no 1a 285.076.530 dong.

Ngay 19/12/2014, bi don c6 Van ban s6 306/AXT-OSP/2014 gui cho Nguyén
don, x&c dinh “phan cong ng con lai cua Hop dong 1 sau khi da trur heét cac khoan
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dat coc, thanh toan cho Nguyén don tuwong dwong s6 tién la 285.076.530 dong”.
Bi don s€ thanh toan dut diém trong thang 2/2015.

Theo Dicu 10 Phan 2 cta hop dong va Piéu 357 Bo ludt Dan sy 2015 thi
bén thué phai tra 1ai thanh toan tré han tinh theo ty 1¢ 18%/mo6i nam trén s6 tién
tré han can ctr theo ngay deén han phai tra cho dén ngay bén cho thué nhan duoc
sO tién tuong Ung.

Thoi gian chdm thanh toan dugc tinh tir ngay 01/3/2015 (sau thoi han Bi
don cam két thanh toan thang 2/2015) dén ngay 05/9/2023 1a 102 thang.

Tién 13i cham thanh toan duoc tinh nhu sau:
285.076.530 dong x (18% : 12 thang) x 102 thang = 436.167.091 dong.

Tong cong s tién nguyén don yéu cau bi don phai tra cho Hop déng 1 la:
721.243.621 dong, bao gém: No¢ goc 285.076.530 dong va 1di cham thanh toan
1a: 436.167.091 dong.

2. Ngay 26/11/2013, nguyén don va bj don ky Hop dong s6 OSP/AXT-
131126 (goi tat la Hop dong 2):

- Noi dung hop ddng: Nguyén don cho bi don thué 340 cay cir van thép loai
ctr Type 3 v6i nhiéu kich ¢& khac nhau, c6 khéi luong 1a 244.800 kg, thoi gian
thué 07 thang, tir ngay 26/11/2013 de’n ngay 26/6/2014. Tong gia tri hop dong 1a
1.225.224.000 dong (da bao gom thué GTGT 10%).

- V& viéc thuc hién hop déng va thanh toan:

a) SO lugng cir thyc t€ thué 1a: 340 cdy, co khoi luong 246.810 kg. Thoi
gian thué 1a 18 thang, tir thang 01/2014 dén hét thang 6/2015.

Theo Bang chi tiét quyét toan ngay 25/8/2015 xac dinh bi don da tra 167
cay cu, tuong duong 113.912 kg, s6 luong cuir Bi don chua trd 1a 173 cay.

Tu thang 8/2015 dén thang 9/2015 bi don tra thém 135 cay tuong duong
97.842 kg (véi so tién 1a 1.722.019.200 dong).

Tong sé clr bi don di tra cua Hop dong 2 1a 302 cay twong duong véi
211.754 kg; s6 cu chua tra 1a 38 cay, tuong duong 35.056 kg;

b) Bon gia thué cu: Theo Piéu 4 Phan 1 cua hop dong, don gia thu¢ 1a
650.000 dong/tan/thang va cong thirc tinh tién thué 13 “méi tan nhdn véi s6 ngdy
st dung”, cu thé: (650.000 dong x 12 thang) : 360 ngay = 21.667 déng/ngay.

¢) Theo Bang chi tiét quyét toan ngay 25/8/2015 thi téng gia tri thuc hién
Hop dong 2 1a 5.254.976.827 dong (da bao gom thué¢ GTGT 10%).

Nguyén don da xuat 08 Hoa don gia tri gia tang (tir ngay 18/3/2014 dén
30/6/2015) v&i tong so tién 1a 1.180.561.971 dong.

Bi don d3 thanh toan sé tién 3.106.048.000 dong, cu thé nhu sau:
+ Tién dit coc 175.032.000 déng;



+ Giai ngn theo Thu bao lanh thanh toan s6 BL005062 ciia Ngan hang
TMCP P (ngay 15/9/2015) 1a 861.696.000 dong;

+ Gia trj cdy cir d4 tra thém trong thang 8 va thang 9/2015 14 1.722.019.200 dong;

+ Khoan tién tinh nhAm hai 1an (ctr phé thai va chi phi stra chita) véi khdi
luong 19.733 kg 1a 347.300.800 dong;

S6 tién bi don con phai tra cho Hop Q6ng 2 (d4 bao gém thué GTGT 10%) la:
5.254.976.827 dong - 3.106.048.000 dong = 2.148.928.827 dong.

c) V& tién 141 cham thanh toan: Theo Diéu 10 Phan 2 cua hop dong va Diéu 357
Bo luat Dan sy 2015 thi bén thué phai tra 13i thanh toan tré han tinh theo ty 1&
18%/ mdi nam trén s tién tré han can ct theo ngay dén han phai tra cho dén ngay
bén cho thué nhan dugc sb tién tuong tng.

Do nguyén don chi phat hanh 08 Hoa don gia tri gia ting véi tong so tlen
1a 1.180.561.971 dong, nén nguyén don s& tinh 14i cham thanh toan trén s tién
1.180.561.971 dong.

Tho1t gian tinh 121 cham thanh toan tir ngay 16/9/2015 (sau ngay Bi don tra
tién 1an cudi cung 15/9/2015) cho dén ngay 05/9/2023, lam tron 1 95,5 thang, cu
thé nhu sau: 1.180.561.971 dong x (18%/nim : 12 thang) x 95,5 thang =
1.691.155.023 dong.

Nhu vay, tong s tién bi don phai tra cho nguyén don dbi véi Hop doéng 2
la: 3.840.083.850 dong, bao gdom: No gbc 2.148.928.827 ddng; tién 1di cham
thanh toan 1.691.155.023 dong.

3. Ngay 16/01/2014, nguyén don va bi don ky Hop dong s6 OSP/AXT-140116 (goi
tat la Hop dong 3):

- Noi dung hop dong: Nguyén don cho Bi don thué 150 cay clr van thép OT22, co
khéi luong 1a 238.950 kg. Thoi gian thué 1a 05 thang, tir ngdy 16/01/2014 dén
ngay 31/5/2014. Tong gia tri hop dong 1a 854.246.250 dong (da bao gom thué
GTGT 10%).

- V& viéc thuc hién hop dong va thanh toan:

a) SO luong cir thye té thué 1a 150 cdy cir, c6 khoi lugng 236.561 kg. Thoi
gian thué 1a 16 thang, tir thang 02/2014 dén thang 5/2015.

Do cong trinh bi don xay dung gap su cb bi sap hd mong vao ngay 30/5/2014, nén
bi don chua tra s6 luong cur thué cho Nguyén don.

b) Theo Bang chi tié‘g quyét toan ngay 25/8/2015 téng gid tri thyc hién Hop dong
312 6.640.662.670 dong.

Nguyén don dé phat hanh 05 Hoa don gia tri gia tang (tu ngay 18/3/2014 dén ngay
30/6/2015) voi tong so tién 1a 4.530.057.038 dong.

Bi don di thanh toan sd tién 3.041.646.630 dong, bao gom:
+ Tién dit coc 170.849.250 dong;
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+ Giai ngan theo Thu bao lanh thanh toan sé‘BL005069 cua Ngan hang
TMCP P (ngay 15/9/2015) v6i so tien 841.104.000 dong;

+ Tien thué cir tir thang 06/2014 dén thang 05/2015 12 2.029.693.380 dong, da bao
gom thué GTGT (s tién nay da xac nhdn trong Bang chi ti€t quyet toan ngay
25/8/2015, nguyén don tu nguyén can trur lai cho bi don);

Sb tién bi don con phai tra cho Hop doéng 3 (d3 bao g?)l:ﬂ GTGT 10%) la:
6.640.662.670 dong - 3.041.646.630 dong = 3.599.016.040 dong.

¢) V& tién 14i chdm thanh toan:

Thoi gian cham thanh toan dugc tinh tir ngay 01/9/2015 (la sau ngay hai bén
ky tén va dong dau trén Bang chi tiét quyét toan ngay 31/8/2015) dén ngay
05/9/2023 13 96 thang, s6 tién cu thé: 3.599.016.040 dong x (18%/nam : 12 thang)
X 96 thang = 5.182.583.098 dong.

Nhu vdy sd Eién bi‘ don phé@ tra cho nguyén dO‘n dé‘i v6éi Hop dong 3 la:
8.781.599.138 df)ng, gom: No goc 3.599.016.040 dong, tién 1ai cham thanh toan
5.182.583.098 dong.

Tong sb tié,n ng gbe va tién 1ai cham thanh toan ma bi don phai thanh toan cho
nguyén don doi voi 03 (ba) hop dong néu trén la: 13.342.926.609 dong, trong do:

- Hop dong 1 1: 721.243.621 dong, bao gdm ng gdc (da tinh thué GTGT 10%) la
285.076.530 dong, tién 1ai cham thanh toan 1a 410.510.203 dong.

- Hop dong 2 1a: 3.840.083.850 dong, bao gdm ng gbc (da tinh thué GTGT 10%)
12 2.148.928.827 dong, tién 13i cham thanh toan la 1.691.155.023 dong.

- Hop dong 3 1a: 8.781.599.138 dong, bao gom ng gdc (da tinh thué GTGT 10%)
1a 3.559.016.040 dong, tién 1ai cham thanh toan 1a 5.182.583.098 dong.

Yéu cau Bi don thanh toan ngay sau khi ban 4n c6 hiéu luc phap luat.
Ngueoi dai dién theo ity quyén ciia bi don Cong ty C6 phan D trinh bay:

Ngay 23/4/2019, bi don co yéu cau phan t6 voi ndi dung yéu cau nguyén
don thanh toan sb tién khdi luong thép tra thua la 391.760.000 dong. Ngay
08/12/2022, bi don da rat toan bd yéu cau phan td.

Bi don x4c nhan ¢ ky 03 hop dong thué ctr ¢6 ndi dung nhu phia nguyén don
trinh bay. Tuy nhién vé viéc thanh toan tién thué ctr va boi thuong gia tri cir hu
hong, cir phé thai va sé lugng ctr chwa hoan tra thi nguyén don trinh bay chua
chinh xac, bi don khong déng y. Cu thé:

a) Vé don gia thué cir ctia ca 03 hop déng Theo Muc IV Diém 4.1 ]E)1éu 4
cua hgp dong, don gia thué 1a 650.000 dong/tan/thang va cong thuc tinh tién thué
14 “moi tan nhén véi s6 ngay sir dung” = (650.000 dong x 12 thang) : 365 ngay =
21.370 dong/tan/ngay str dung thuc té. Tuy nhién, nguyén don chia mot nam cho
360 ngay, dé tinh don gia thué cir 13 21.667 dong/tan/ngay str dung thuc té, dan
dén mau thuan giita cdc bén do chénh léch vé gia tri tién thué ctr.


https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20TMCP%20Ph%C6%B0%C6%A1ng%20%C4%90%C3%B4ng
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20TMCP%20Ph%C6%B0%C6%A1ng%20%C4%90%C3%B4ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20%C4%90%E1%BA%A7u%20t%C6%B0%20X%C3%A2y%20l%E1%BA%AFp%20Kh%C3%A1nh%20An

b) Theo Muc III Phan I cta hop déng 1, 2, 3, quy dinh diéu kién va thoi han
thanh toan “trong vong 30 ngay ké tir ngay ben thué nhan dwoc hoa don do”. Nhu
véy, nghia vu thanh toan vé tién thué, tién 13i va thoi diém tinh 13i cta bi don chi
phat sinh khi ¢6 du cac diéu kién nhu sau:

+ Sau khi nguyén don va bi don thng nhat va xac dinh duoc gi tri tién
thué cia moi gid tri thanh toan trudce thué, cia moi hda don gia tri gia tang;

+ Nguyén don xuat hoa don gia tri gia tang trén s tién thué trudc thué, tién
thué VAT va gid tri tién thué sau thué;

+ Bi don nhan dugc hoa don gié tri gia ting va sau 30 ngay ké tir ngay bi
don nhan dugc hoa don gia tri gia tang thi méi phat sinh nghia vu thanh toan va
néu sau 30 ngay ké tir ngay di nhan duoc duge hoa don ma bi don chua thanh
toan thi méi xac dinh 1a cham thanh toan.

1. Poi voi Hop dong so6 OSP/AXT — 131023, ky ngay 23/10/2013 (goi tit
1a Hop dong 1): Bi don dé hoan tra 260 cay cu c6 khoi lugng la 337.123 kg va hai
bén khong co6 tranh chap vé so lugng cur that thoat.

Toéng sb tién thué ciur cua Hop doéng 1 tur ngay 30/10/2013 dén ngay
01/12/2014 la: 2.570.995.226 dong +26.960.000 dong (chi phi boi thuong sira
chita ctr hu hong) = 2.597.955.226 dong (chua bao gom thué VAT).

Nguyén don yéu cau bi don thanh toan sb tién 285.076.530 dong va lai
cham thanh toan tinh tirngay 01/3/2015. Theo Ban tu khai ngay 26/7/2023 nguyén
don da thira nhan dén ngay 09/4/2015 bi don da thanh toan 10 1an véi tong sd tién
1a2.609.470.748 dong. Nhu vay, Bi don da thanh toan du tién thué cur trude thué
la 11.515.522 dong = (2.609.470.748 dong - 2.597.955.226 dong = 11.515.522
dong).

7 Tinh dén thang 12/2014, nguyén don da xuat Hoa don gia tri gia tang voi
tong so tién 1a 2.443.224.797 dong; tien thué 10% VAT = 244.322.480 dong.

Tién thué VAT 10% la (244.322.480 dong - 11.515.522 dong) =
232.806.958 dong.

Nhu véy, bi don da thanh todn du 100% gi4 trj tién thué cir trude thue 1a
2.597.955.226 dong va chi con lai tién thué VAT 232.806.958 dong (s€ dugc trur
vao gia tri thanh toan du cua Hgp dong 2).

2. B6i voi Hop dong so OSP/AXT — 131126, ky ngay 26/11/2013 (goi tat
la Hop dong 2):

S6 tiép thué cu tir ngay 01/01/2014 dén 30/6/2015 14 2.378.696.548 dong
(chua bao gom thué VAT 10%).

~ Nguyéndonda >§u€it dugc Hoa don gia tri gia tang voi sO (ién 1.073.238.155
dong (so tién chua xuat hoa don la 1.305.458393 dong) nén tién thu¢ VAT 10%
la 107.323.816 dong.

~ Tong s6 tien thanh toan ciia Hop dong 2 1a 2.486.020.364 dong, bao gom
tién thué cur trude thué 2.378.696.548 dong; tién thu€ 107.323.816 dong.



Nguyén don thira nhan tong sd tlén ma bi don da thanh toan cho Hop dong
02 la 3.106.048.000 ddng (chua bao gom thué VAT). Nhu vay, bi don cling da
thanh toan du s tién thué ctr va tién thué cua Hop ddng 2, cu thé 14 (3.106.048.000
ddng - 2.486.020.364 dong ) = 620.027.636 dong.

S tién 620.027.636 ddng con lai nay duoc thanh toan cho tién thué VAT
con ng cua Hop dong 1, cu thé: (620.027.636 dong - 232.806.958 dong) =
387.220.678 dong.

Nhu vay, sd tién thué cir trude thué va tién thué VAT cua Hop dong 2 phia
bi don d3 thanh toan ddy du cho nguyén don 100%, van con thira sb tién
387.220.678 dong.

Do d6, bi don khong ddng ¥ véi yéu cau khoi kién vé viée thanh toan tién thué
cur cua nguyén don doi véi Hop dong 2.

Tuy nhién trong Hop dong 2 nay cac bén c6 tranh chip mau thudn vé viéc bdi
thuong gia tri cur hu héng, cur phé thai va s6 luong cur that thoat chua hoan tra. Y
kién cua Bi don nhu sau:

a) Vé yéu cau khdoi kién s6 lwong cir bi thdt thoét:

Nguyén don yéu cau sb luong ctr thit thoat 1a 38 cdy tuwong duong 35.056
kg x 16.000 ddng/kg = 560.896.000 dong x 10%VAT = 616.986.600 dong.

Theo Ban ty khai ngay 26/7/2023, nguyén don thtra nhan bi don d tra tong
cong 1a 299 cay cu tuong duong 216.552 kg. Pong thoi, nguyén don cling thura
nhan “thang 06/2014 tra 40 cay = 22.052kg”.

Nhu vay, sb luong cir bi don di tra 1a: 299 ciy tuwong duong 216.552 kg +
40 cay twong duong 37.008 kg = 339 cdy twong duwong 253.560 kg. Tong s6 luong
va trong luong cir thué ciia Hop dong 2 13: 340 cay tuong duong 246.810 kg - 339
ciy tuwong duong 253.560 kg = 6.750 kg. Ly do tra thiéu 01 ciy ctr, nhung thira
6.750 kg 1a do dot trd hang thang 8 va 9/2015 c6 11 cay cu c6 trong luong riéng
1a 76.1 kg/m. Vi vy, bi don khong ddng ¥ véi yéu cau khai kién dbi véi cir that
thoat ciia nguyén don 1a 38 cdy vi bj don khong nhimng di tra hét ma con tra du ra
6.750 kg.

b) Vé yéu cau khoi kién s6 lwong cie phé thdi:

Pon khi kién ngdy 11/01/2016, nguyén don da tinh hai lan tién cir phé
thai, cy thé: (19.733 kg x 16.000 dong/kg) = 315.728.000 ddng x 10% VAT =
347.300.800 dong x 2 1an = 694.601.600 dong.

Sau do, nguyén don thura nhan tai Ban tu khai ngay 04/01/2022 nhu sau
“Trong cdc budi hoa gidi tai Toa an nhan dan qudn 7, Cong ty X cho rdng Cong
ty O1 dd tinh hai (02) lan vé khoi lieong 19.733 kg phé thai trong khodn tién
488.268.000 dong, ... Sau khi xem xét lai Bang chi tiét quyét todn ngay
25/8/2015, Cong ty O1 dong y trir phan khiéu nai cia Cong ty X”. Nguyén don
rit mot phﬁn yéu cau khoi kién xac dinh gi tri khéi kién 1a 238.769.300 dong
(19.733 kg x 11.000 dong = 217.063.000 dong x 10% VAT = 238.769.300 dong).
Bi don khong dong v véi yéu cau khoi kién ctia nguyén don vi:


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20An%20Xu%C3%A2n%20Th%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20OSP
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20OSP
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20OSP
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20An%20Xu%C3%A2n%20Th%E1%BB%8Bnh

- Thtr nhét: Bang tinh chi phi stra chita ngay 25/8/2015 13 bang tinh chi phi
bdi thuong ton that hu hong hang héa trong qua trinh st dung do nguyén don tu
tinh toan va bi don khang dinh r5 1a chi xac nhan khéi lugng, “khdng xdc nhdn
don gid, gid tri tién, cho thong nhdt 2 bén”. Tuy nhién, Bang tinh chi phi stra chita
ngay 25/8/2015 da tinh chi phi boi thuong ton that cta 62 ciy cir vuot qua pham
vi t6n thét thuc t&, mot ton that, bi tinh hai 1an tién, cy thé:

- 40 cy cur bi cong vénh di tinh tién sira chita cong vénh 1a 800.000
dong/cay = 32.000.000 ddng. Sau khi tinh tién stra chira va da duoc sira chira thi
40 cay cir da hoan thanh viéc khéc phuc ton that, khong con bi cong vénh, nhung
sau do tiép tuc bi cit bo 54% chiéu dai twong tmg 6.2 m/11.5m, chuyén sang cir
phé thai 1a 14.956 kg va tinh tién 16.000 dong/kg.

- 22 cay cir bi cong vénh da tinh tién sira chita cong vénh 1a 800.000
ddng/cay = 17.600.000 dong. Sau khi tinh tién stra chita va duoc stra chita thi 22
cay cir da hoan thanh viéc khic phuc ton thit, nhung sau d6 lai tiép tuc cét bo di
21% chiéu dai twong tmg 2.5 m/11.5m, chuyén sang cir phé thai 4.356 kg va tinh
tién 16.000 dong/kg ctr phé thai.

Bi don khéng dong ¥ véi yéu cau khoi kién ctia nguyén don ddi véi 62 cay
clr cong vénh di tinh tién sira chita, sau d6 lai tinh tién cir phé thai 40 ciy tuong
duong 14.956 kg va 22 cdy tuong duong 4.356 kg, tong cong 19.312 kg, chiém
98% khdi luong ctr phé thai (19.312 kg/19.733 kg).

Bi don chi dong ¥ thanh toan mot phan tién cir phé thai (sau khi trir khoi
luong cir phé thai 62 cay di tinh tién sira chita), cu thé:

19.733 kg — 19.312 kg = 421 kg x 11.000 dong/kg = 4.631.000 dong.

¢c) Vé yéu cau khéi kién chi phi sira chita cie:

Tai Bang tinh chi phi stra chita ngay 25/8/2015 ¢6 thé hién: Chi phi boi
thuong tién stra chita cir cong vénh la 107.200.000 dong; Chi phi boi thuong hu
dau ctr: 8.000.000 dong, Chi phi b01 thuong cit dau cir: 13.340.000 dong, Téng

cong 128.540.000 dong (chua bao gom thué VAT do Nguyén don chua xuit Hoa
don gia tri gia tang).

Tal Vin ban giai trinh ngay 08/12/2022 nguyén don tu nguyén khong tinh
phan tién sira chita cua 134 cay cu tai Bang chi phi tién stra chita ngay 25/8/2015.
Do d6, bi don d& nghi Hoi dong xét xir khong tinh phan tién sitra chita cia 134 cay
ctr cia Hop ddng 2 theo su tu nguyén cia Nguyén don. Pdng thoi tai phién toa
ngay 25/8/2023 nguyén don khong ¢ yéu cau chi phi boi thuong tién sira chita
clr cong vénh 107.200.000 dong.

Do d6, bi don dong y thanh toan cho nguyén don chi phi boi thuong hu dau
cu: 8.000.000 dong va chi phi boi thuong cat dau cu: 13.340.000 dong, tong cong
so tién 1a 21.340.000 dong.

3. Doi v6i Hop dong s6 OSP/AXT — 140116/0T22, ky ngay 16/01/2014
(got tat la Hop dong 3):

a) Vé gid tri thuc hién hop dong va thanh todn tién thué cir:



~ Tong s tién thué cir tir thang 02/2014 dén hét thang 5/2014 14 395.741.125
dong (chua bao gom thué¢ VAT).

Nguyén don da xuat Hoa don gia tri gia tang V(’)’i,Sé) tién 447.405.689 dong
(bao gdm tién thué chua thué la 406.732.445 dong, thué VAT 10% la 40.673.244
dong = 447.405.689 dong).

Tai Ban tu khai ngay 26/7/2023 nguyén don thira nhan Hop déng 3 bi don
d3 thanh toan sb tién 3.041.646.630 dong. Nhu vay, s tién bi don thanh toan
3.041.646.630 dong, trir tién thué cir dd c6 thué 1a 447.405.689 ddng, bi don con
thira s6 tién 2.594.240.941 dong.

Nhu vy tién thué cir phat sinh tir ngay 14/02/2014 dén 30/5/2014 bj don
da thanh todn du cho nguyén don 100% gia tri, khong con ng khoan tién nao.

Vé tien thug ctr tir thang 06/2014 dén thang 5/2015 1a 1.845.175.800 dong
x 10% VAT = 2.029.692.500 dong; nguyén don da rat yéu cau khoi kién, dé nghi
Hoi dong xét xir khong xem xét yéu cau khai kién nay ctia nguyén don.

b) V& yéu cau viéc boi thudong 236.561 kg cur that thoat, sau su:rco sap hd
mong tram bom PS2, tri gid 1a 3.784.976.000 dong (chua bao goém thué VAT):

Toan bd sb luong 236.561 kg cir thép OT22 duoc sir dung dé thi cong tram
bom PS2 thudc goi thau XL16 cai tao Kénh T do U lam chu dau tu. Trong qua
trinh thi cong vao ltc 23h30 ngay 30/5/2014 khi dang thi cong t6i cbt (am) -10
cta hd dao, thi da xay ra su ¢d 1am sap toan bo hd mong tram bom PS2. Nguyén
don yéu cau thanh toan s tién 3.784.976.000 dong, bi don khong dong ¥ vi nhiing
1y do sau day:

Theo noi dung tai trang 5 va 6 Két luan giam dinh s6 14151/DV31/SSQC
“Nha thau (bi don) dang thi cong dao tram bom nhan thdy hién twong tréi dat tir
day mong lén, nha thau dd cé bién phdp ngan chin la tang cuong thém 3 16p
giang, la gidm tai xung quang hé dao va thay déi cach dao ....., nhung cdc bién

phap trén khong du dieng bién dang cua nén dat va nén dat cir tié’p tuc phat trién
bién dang..... Chi tam dung thi cong vao luc 17h30 ngay 30/5/2014.

Vao liic 23h30 ngay 30/5/2014 thi xdy ra sw cé theo mé td & trén.

Nhu vay trudc khi xay ra si co da co su chuyen dich ngang cua ddt nén,
day don dat dao tréi lén ... roi dan tién nhanh dén xay ra sw cé dot blen Piéu
quan trong 1 trude khi xdy ra sw ¢é, ching ta d luong triede dwoc sw ¢é, nhung
hoan toan bi dong, cdc bien phdp ma chung ta da thuc hién khong du ngan chan
sy chuyén dich, bién dang cua nén dat........ sw pha hoai cuc bo di dén pha hoai
tong thé la diéu tat yéu xay ra”. Bi don di ap dung céc bién phap can thiét, hop ly
va trong kha niang cho phép dé ngin chin va han ché ton that.

Tai Diéu 13 Phén 2 Hop dong 3 quy dinh cu thé vé quyen s6 hitu tai san
cua nguyén don doi voi 236.561 kg cur thép OT22 nhu sau:

“HANG HOA VAN THUQC TAI SAN CUA BEN CHO THUE


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20K%C3%AAnh%20T%C3%A2n%20H%C3%B3a%20L%C3%B2%20G%E1%BB%91m
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20TPHCM
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Khong c6 diéu gi dwoc néu ¢ dady sé trao cho Bén thué bat ky quyen SO hitu
hay quyén loi ddi véi cdc hang héa, tai bdt cir thoi dzem nao hang hoa van thudc
tai san ciia bén cho thué va bén thué sé khéng cé quyén hodc loi ich trong dé trir
truong hop voi tw cdach la bén nhdn hang va bén thué”.

Nhu vay, theo ndi dung thoa thuan néu trén, thi dén thoi diém xét xur so
tham, quyén so hitu tai san van ludn thudc vé nguyén don. Cin ctr Diéu 166 Bo
luat Dan sy 2005 va Két luan giam dinh s6 14151/DV31/SSQC thi “Chui s6 hitu
phai chiu rui ro khi tai san bi tiéu huy hodac bi hw hong do su kién bat kha khang,
trie truong hop co thoa thudn khac hodc phap ludt co quy dinh khac”; Khoan 1
Diéu 162 B6 luat Dan su 2015 “Chii s6 hitu phdi chiu rii ro vé tdi san thudc sé
hitu cua minh, true truong hop co thoa thuan khac hodac Bo ludt nay, ludt khac co
lién quan quy dinh khac”.

Cin clr vao Piéu 269 Luat Thuong mai 2005 quy dinh cho thué hang hoa
“la hoat dong thwong mai, theo dé mot bén chuyén quyén chiém hitu va sit dung
hang hod (goi la bén cho thué) cho bén khac (goi la bén thué) trong mot thoi han
nhdt dinh dé nhdn tién cho thué”. V& trach nhiém dbi véi ton that hang hoa trong
thoi han thué dugc quy dinh tai Khoan 1 va Khoan 2 Diéu 273 Luét Thuong mai
2005: “1. Bén cho thué phdi chiu ton thdt doi véi hang hod cho thué trong thoi
han thué néu bén thué khéng cé 16i gdy ra ton thdt dé;

2. Trong truong hop quy dinh tai khoan 1 Diéu nay, bén cho thué c6 trach
nhiém swa chita hang hoa cho thué trong thoi han hop ly dé bao dam muc dich su
dung cua bén thue”.

Can cr cac quy dinh d3 néu trén thi nguyén don 13 chil s¢ hitu doi véi
236.561 kg cur thép OT22, nén nguyén don phai chiu rai ro khi tai san bi ti€u huay
hodc bi hu hong do sy kién bat kha khang, khach quan. Nguyén don phai chiu ton
that d6i v6i hang hoa cho thué trong thoi han thué néu bén thué 1a bi don khong
c6 161 gay ra ton that.

Can ctr vao Khoan 1 Diéu 302 va Diéu 303 Luat Thuong mai 2005 quy
dinh “Boi thuong thiét hai la viéc bén vi pham boi thirong nhitng ton that do hanh
vi vi pham hop dong gdy ra cho bén bi vi pham” va can ctr phat sinh trach nhiém
bdi thuong thiét hai “Trir cdc truong hop mién trach nhiém quy dinh tai Piéu 294
ciia Ludt nay, trach nhiém béi thwong thiet hai phat sinh khi c6 du cdc yéu té sau
day: 1. Co hanh vi vi pham hop dong, 2. C6 thiét hai thye té; 3. Hanh vi vi pham
hop dong la nguyén nhén truc tiép gdy ra thiét hai.”

Khodn 1 Diéu 294 Luat Thuwong mai 2005 quy dinh “Bén Vi pham hop dong
dwoc mién trach nhiém trong cdc truong hop sau day:

a) Xay ra truong hop mién trach nhiém ma cdc bén da thod thudn;
b) Xay ra sw kién bat kha khdng;

c) Hanh vi vi pham cua mot bén hoan toan do 16i cua bén kia;
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d) Hanh vi vi pham cua mot bén do thuc hién quyet dinh cua co quan quan
Iy nha nudc co tham quyén ma cdc bén khong thé biét dwoc vdo thoi diém giao
két hop dong”.

Hop déng 3 khong ¢ ndi dung thda thuan vé su kién bt kha khang, nhung
theo quy dinh tai Khoan 1 Piéu 156 Bo luat Dan sy 2015 thi “Sw kién bdt khd
khéng la sw kién xdy ra mét cdch khdch quan khéng thé luong trude dwoc va
khéng thé khdic phuc dwoc mdc dit dd dp dung moi bién phdp can thiét va kha
nang cho phep”.

Két luan giam dinh s6 14151/DV31/SSQC di khang dinh, su ¢ sap hd
mong tram bom PS2 lac 23h30 ngay 30/5/2014 1a sy kién bat kha khang, khach
quan, khong thé ludng trude duge va bi don khéng c6 hanh vi vi pham hop ddng,
khéng c6 16i din dén thiét hai, ton that.

Bi don dé nghi Toa an xac dinh yéu cau khoi kién cia nguyén don 13 quan
hé phap lut vé boi thudng thiét hai trong truong hop bat kha khang theo quy dinh
cua B0 luat Dan sy nam 2005; nam 2015 cling nhu 1a cac quy dinh cta Luat
Thuong mai nam 2005. Bi don dugc mién toan b trach nhiém ddi voi thiét hai,
ton that ddi véi 236.561 kg ctr thép OT22.

Déng thot tai Ban tu khai ngay 26/7/2023 nguyén don c0 y kién “Ngoai ra,
theo quy tic bio hiém moi riii ro xdy dung cua cong ty bao hzem thi cac khoan
tién ma nguyen don dang yéu cau bi don thanh todn déu khéng nam trong pham
Vi bdo hiém ciia cong ty bdo hiém”. Nguyén don tir chéi triéu tap Cong ty B (BSH)
va tir chdi quyén loi ctia minh lién quan dén ton that 236.561 kg cir thép OT22
trong pham vi cia Hop dong bao hiém sé 008-09/13/03.LA/HD/00010 ngay
12/9/2013. Do d6, dé nghi Hoi déng xét xtr khong chap nhan yéu cau boi thuong
236.561 kg cir thép véi s6 tién 1a 3.784.976.000 dong ciia nguyén don do nguyén
don da tir chbi quyén loi ctia minh.

Tai Ban dn kinh doanh thirong mai so tham ;5 1 599/2023/KDTM—§T ngay
05 thang 9 nam 2023, Toa an nhan dan Thanh pho Ho Chi Minh da quyét dinh:

1/. Pinh chi xét xtr mot phﬁn yéu ce:iu khoi kién do Nguyén don rat yéu cau
va dinh chi xét xu doi voi yéu cau phan t6 cua Bi don do Bi don rat yéu cau phan
to.

2/. Chip nhan mot phan yéu cau khoi kién ctia nguyén don Cong ty TNHH
O;

Bugc bi don Cong ty C6 phan P (tén cii Cong ty C6 phan X) phai thanh
toan cho nguyén don s6 tién 25.971.000 (Hai mwoi lam triéu chin tram bay muoi
mot nghin) dong. Nguyén don phai xuat héa don gia tri gia tang cho bi don. Thi
hanh ngay sau khi ban an ¢6 hi¢u luc phép luat.

Ké tu ngay ban an c6 hi¢u luc phap luat va nguoi duoc thi hanh an c6 don

yéu cau thi hanh an, néu Bi don chua thanh toan so tién néu trén, thi hang thang
Bi don con phai chiu thém tién 13i trén sb tién cham tra theo muc 13i suat ng qua


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20B%E1%BA%A3o%20hi%E1%BB%83m%20BSH%20S%C3%A0i%20G%C3%B2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Oriental%20Sheet%20Piling%20Vi%E1%BB%87t%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Oriental%20Sheet%20Piling%20Vi%E1%BB%87t%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20%C4%90%E1%BA%A7u%20t%C6%B0%20X%C3%A2y%20l%E1%BA%AFp%20Kh%C3%A1nh%20An
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20X%C3%A2y%20d%E1%BB%B1ng%20Th%C6%B0%C6%A1ng%20m%E1%BA%A1i%20An%20Xu%C3%A2n%20Th%E1%BB%8Bnh
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han trung binh trén thi trudng tai thoi diém thanh toan twong tmg véi thoi gian
cham tra.

3/. Khong chap nhan yéu cau khéi kién ciia Nguyén don doi Bi don thanh
toan ti€n ng gdc va 1ai cham thanh toan, voi tong so6 tién 1a 13.316.955.609 (Muwoi
ba ty ba tram muwoi sdau triéu chin tram nam muoi lam nghin sau tram lé chin)
ddng.

Ngoai ra, ban an so tham con quyét dinh vé an phi, chi phi t6 tung, quyén
khang céo va quyén yéu cau thi hanh an theo quy dinh cta phap luét.

Ngay 15/9/2023, nguyén don Cong ty TNHH O ¢6 don khang cao ban an
so tham.

Tai phién toa phiic tham, ngudi dai dién theo Gy quyén ciia nguyén don dé
nghi Ho1 dong xét xtr stra ban &an so tham theo hudng chap nhan toan bg yéu cau
khai kién cia nguyén don.

Ngudi dai dién theo iy quyén ctia bi don dé nghi Hoi ddng xét xtr bac khang
cdo cua nguyén don, gitr nguyén ban an so tham.

Pai dién Vién kiém sdt nhdn dan cdp cao tai Thanh phé Hé Chi Minh tham
gia phién toa phdt biéu y kién vé viéc gidi quyét vu dn:

- Vq viéc chap hanh phap luat: Hoi ddng xét xtr phiic thim va nhimg ngudi
tham gia t6 tung da chap hanh dung cac quy dinh phap luat.

- Vé ndi dung: Tda an cip so tham giai quyét 1a c6 can cw, dang quy dinh
phap luat. B¢ nghi Hoi dong xét xir bac khang cao cua nguyén don; gitr nguyén
ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li¢u c6 trong ho so vu an da dugc tham tra tai
phién toa va can cu vao két qud tranh tung tai phién toa, y kién ctia Ki€ém st vién
Ho1 dong xét xir nhan dinh:

[1] Vé hinh thirc: Bon khang cao cua Cong ty TNHH O Iam trong han luat
dir}h, hop 1¢ v€ hinh thic nén dugc Hoi dong xét xir xem xét theo thu tuc phuc
tham.

[2] V& noi dung:

[2.1] Nguyén don khdi kién yéu cau bi don thanh toan ng cta: Hop dong
cho thué ctr van thép s OSP/AXT-131023 (Hop ddng s6 01) sb tién 721.243.621
ddng, bao gdm ng gbc (da tinh thué GTGT 10%) 1a 285.076.530 dong, tién 1ai
cham thanh toan 14 410.510.203 dong; Hop dong s6 OSP/AXT-131126 (Hop dong
50 02) s0 tién 4.373.346.250 dong, bao gom ng gbc (da tinh thué GTGT 10%) la
2.682.191.227 ddng, tién 14i ch@m thanh toan la 1.691.155.023 dong, Hop dong
so OSP/AXT-1401 (Hop dong sd 03) s6 tién 8.781. 599.138 ddng, bao gém no
gbc (d3 tinh thué GTGT 10%) 13 3.559.016.040 dong, tién 13i cham thanh toan 13
5.182.583.098 dong.


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Oriental%20Sheet%20Piling%20Vi%E1%BB%87t%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Oriental%20Sheet%20Piling%20Vi%E1%BB%87t%20Nam
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Bi don chi déng ¥ thanh toan chi phi boi thudng hu dau ctr 8.000.000 dong,
chi phi bdi thuong cat dau cur 13.340.000 df)ng va boi thuong mot phan tién cur
phe thai la 4.631.000 ddng; tong cong b tién 13 25.971.000 dong cho nguyén don.
S tién thué cir va tién 13i cham thanh toan ctia ca ba Hop dong s6 01, 02, 03 phia
bi don di thanh todn xong nén khong chip nhan yéu cau khai kién ciia nguyén
don.

[2.2] V& viéc hai bén ky két 03 hop dong cho thué cir van thép nhu dd néu
trén, vé s6 lugng thué, thoi gian thué, don gia thué (theo thang) cia timg hop dong
dugc nguyén don, bi don xac nhan. Tuy nhién, nguyén don, bi don khong théng
nhat vé don gia thué tinh theo ngay, khdi lugng ctr bén cho thué giao, s6 lugng cu
bén thué hoan tra khi hét thoi han thué, khdi lugng ctr that thoat va s tién da
thanh toan cta ting hop dong thué.

Péi v6i don gia cho thué, thay rang 03 hop dong thué déu thé hién don gia
650.000 dong/tin/thang; don gia thué va thdi gian thué cia hop dong déu dugc
tinh theo thang. Can ctr theo quy dinh tai diém ¢ khoan 1 Diéu 151 B6 luét dan su
2005 va diém ¢ khoan 1 Diéu 146 Bo luat dan sy 2015 thi “truong hop cdc bén
6 théa thudn vé thoi han la thang, thi mét thang la 30 ngay”. Thuc té, viéc Xac
dinh 01 thang 30 ngay va don gia theo ngay 13 21.667 ddng/tdn di duoc nguyén
don, bi don théng nhat thuc hién, thé hién tai cac Bang chiét tinh hang hoa va
Bang cho tiét quyet toan ctia ca 03 hop dong thué, co xac nhan cta bi don. Toa an
cap so tham chap nhan y kién cta bi don, xac dinh don gia thué theo ngay 21.370
dong/tan theo cach tinh (650.000 dong/tan x 12 thang) : 365 ngay la khong phu
hop voi thoa thuin cta hai bén tai cac hop dong thué.

Pdi v6i ¥ kién khong thong nhét gitta nguyén don va bi don vé khi lugng
clr bén cho thué giao, s6 lugng cir bén thué hoan tra khi hét thoi han thué, khéi
lugng cir that thoat va s tién da thanh toan cia ting hop dong thué, dugc Hoi
ddng xét xir phuc thAm phan tich cu thé theo timg hop dong & cac muc sau.

[2.3] P6i v6i Hop dong sé OSP/AXT-131023 (Hop dong s6 01):

Theo noi dung ctia Hop dong s6 01 thi nguyén don cho bi don thué 260 cay
ctr van thép Type 4 voi khdi lugng 337.123 tan (thuc té khdi lugng giao 250 cay,
khéi lwong 322,587 tan); don gia thué 650.000 dong/tdn/thang; thoi han thué thuc
té tir ngay 30/10/2013 dén ngay 02/12/2014. Ngay 15/12/2014, Cong ty X do éng
Tran Si T1 (Tong Giam dbc) ky xac nhan Bang chi tiét tinh tién thué hang hoa cir
T4 véi s6 tién 2.894.547.278 dong (43 bao gom thué VAT 10%). Thuc hién hop
dong, Cong ty X d4 thanh toan 2.609.670.748 dong. Ngay 19/12/2014, Cong ty X
gui Cong van s6 306/AXT-OSP/2014 xac nhan cong no 285.076.530 df)ng va cam
két thanh toan dut diém trong thang 02/2015. Nhu vy, dbi véi Hop dong s6 01,
hai bén dd hoan thanh viéc d6i chiéu va x4c nhin cong no. Dén nay, bi don chua
thuc hién thanh toan cho nguyén don phan con thiéu cua Hop dong 01 nén nguyén
don khoi kién yéu cau bi don thanh toan ng géc 285.076.530 dé)ng va lai cham tra
phat sinh 14 ¢6 can ctr chap nhan.

v Toa an cap so thém‘cho r%'mg don gia thué theo ngay la 21.370 d6ng/tn nén
tong tién thué cia Hop dong s6 01 chi 2.842.277.706 dong; so tién con lai chua


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20An%20Xu%C3%A2n%20Th%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Tr%E1%BA%A7n%20S%C4%A9%20T%C3%B9ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20An%20Xu%C3%A2n%20Th%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20An%20Xu%C3%A2n%20Th%E1%BB%8Bnh
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thanh toan cua hop dong 01 1a 244.322.480 dong 1a khong phu hop voi nhan dinh
cua Hoi dong xét xtr tai muc [2.2]. Ngoai ra, Toa an cép so tham cho rang qua
trinh giai quyét vu an, nguyén don va Luat su ctia nguyén don thira nhén tong sd
tién bi don d3 thanh toan ctia ba hop dong la 8.757.165.378 ddng, s6 tién thanh
toan cho Hop dong 113 2.842.277.706 ddng, sb tién con lai 5.914.887.672 dong,
dugc trir vao nghia vu thanh toan cua Hop dong 2 va Hop dong 3; nhu vay, toan
bd nghia vy thanh toan ctia Hop dong 1 bi don da thanh toan du 100% cho nguyén
don. Xét thdy, hop dong 01, 02, 03 ddc 14p voi nhau; cac khoan tién bi don chuyen
cho nguyén don sau thoi d1em xac nhan cong no ngay 19/12/2014 khong thé hién
ndi dung thanh toan cho cong ng cua Hop dong s6 01 ma 1a dé thanh toan cho
Hop ddng s6 02, 03. Toa an cap so thAm tir can trir vao khoan cong no cua Hop
dong 01, xac dinh bi don da thanh toan du 100%, tir d6 bac yéu cau khaoi kién cua
nguyén don 1a khong phu hop.

[2.4] Pbi v6i Hop ddng s6 OSP/AXT-131126 (Hop dong s6 02):

- Nguyén don, bi don théng nhit sd luong cho thué 340 cay ctr Type 3, thoi
gian thué tir ngay 02/01/2014 dén ngay 30/6/2014. Tuy nhién, bi don cho rang do
chiéu dai cu chi 11,5m nén khéi luong thué thuc té 13 234,60 tan; khong phai
246,810 tan nhu nguyén don trinh bay; don gia thu¢ 1a 21.370 ddng/tan/ngay nén
tong gi tri thyuc hién ctia hop dong 50 0212 2.378.696.548 ddng (theo nguyén don
122.686.768.661 dong). Xét thay, ddi vai Hop dong so 02, Cong ty X do 6ng Tran
SiT1 dai dién ky xac nhan trong Bang chi tiét tinh tién hang ngay 31/12/2014 va
Bang chi tiét quyét toan ngay 25/8/2015 thé hién khdi luong thuc té ciia 340 cay
clr van thép 1 246.810 kg (tirc 246,810 tan), chénh 1éch 2.010kg so voi khoi lugng
udc tinh ghi trén Hop dong 2 1a 244.800kg. V&i khéi luong va don gia da duoc
hai bén théng nhat, c6 cin ctr xac dinh tién thué cua Hop dong sé 02 1a
2.686.768.661 dong nhu nguyén don trinh bay.

- Thuc hién Hop ddng s6 02, phat sinh khéi lwong cir that thoat, cir phé thai
va chi phi stra chira ctr hu hong.

+ Ve so tién cir phé thai 4.631.000 dong, hai bén thdng nhat, khong phat
sinh tranh chap.

+ Dbi vi khdi luong cir that thoat, nguyén don xac dinh bi don da tra 302
cay, tuong duong 211.754kg, chua tra 38 cay twong duong 35.056kg; bi don xac
dinh da tra du nén khong phat sinh that thoat. Xét thay, s luong cir thué thuc té
theo Hop dong s6 02 1a 340 cay, khdi lugng 246.810kg. Theo bi don trinh bay thi
tai ban ty khai ngay 26/7/2013, nguyén don thira nhan thang 01/2014 dén thang
5/2015, bi don trd 127 cay, tuong duong 91.860 kg va trong thang 8 va thang
9/2015 bi don di tra 172 cay twong duong 124.692 kg; tong cong 13 299 ciy tuong
duong 216.552 kg; dong thoi, nguyén don ciing thira nhan “thdng 06/2014 trd 40
cay = 22.052 kg” nén thyc té bi don da tra 339 cay twong duong 253.560 kg, du
6.750 kg. Xeét thdy, theo Bang chi tiét tinh tién hang ngay 31/12/2014 va Bang chi
tiét quyét toan ngay 25/8/2015, co xac nhan ctia bi don thi tir thang 01/2015, bi
don tra 127 cay; thang 6/2015 bi don tra 40 cay; con lai 173 cay. Trong thang 8 va
9/2015, bi don tra theo cac phiéu nhap kho ngay 18/8/2015,21/8/2015, 22/8/2015,


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20An%20Xu%C3%A2n%20Th%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Tr%E1%BA%A7n%20S%C4%A9%20T%C3%B9ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Tr%E1%BA%A7n%20S%C4%A9%20T%C3%B9ng
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04/9/2015, 09/9/2015, 14/9/2015 téng cong 135 cay; $6 cay con lai chua tra 1a 38
cdy, trong tng 35.056kg. Toa an cip so tham cin ¢t vao 1o trinh bay cua cac bén,
khéng xem xét dén cac chung tir giao nhan dé xac dinh bi don da tra du khéi lugng
ctr cia Hop dong s6 02 1a khong phu hop.

Tai Piéu 1 Muc 5 cua Hop dong sq 02 xac dinh chi phi cho viéc that thoat
cur la 16.000.000 dong/tan. Nhu vay, so tién boi thuong do that thoat cur 1a 35,056
tan x 16.000.000 dong/tan = 560.896.000 dong.

+ V& chi phi stra chira cir: Theo ban an so thAm, nguyén don va bi don thong
nhat chi phi stra chira 1a 21.340.000 dong; tuy nhién theo ndi dung bién ban phién
tda so thAm ngay 26/7/2023, ngay 25/8/2023 thi nguyén don van dé nghi bi don
thanh toan chi phi stra chita 1a 128.540.000 dong. Xét thiy, bang ké chi phi stra
chita ciia nguyén don dugc bi don ky tén, dong ddu xac nhan nén yéu cau cua
nguyén don vé ndi dung nay c6 co so chip nhan.

- Nhu vay, téng hop lai, gia tr1 thanh toan cua Hop déng s6 02 1a
3.380.835.661 dong (2.686.768.661 ddng tién thué + 560.896.000 dong chi phi
bdi thudng that thoat cir + 4.631.000 ddng cir phé thai + 128.540.000 dong chi phi
stra chita) + VAT 10 % 1a 338.083.566 dong = 3.718.919.227 ddng.

- S4 tién bi don d3 thanh toan d6i véi Hop dong s6 02 gom 66.924.000 dong
(ngay 25/12/2023), 77.220.000 déng (ngay 08/01/2014), 30.888.000 dong (ngay
24/01/2014), 861.696.000 dong giai ngan Thu bao lanh sé BL 005062; tong cong
1.036.728.000 dong.

Qua trinh giai quyét vu an tai cdp so thim, nguyén don xac dinh s6 tién bi
don di thanh toan cho Hop déng s6 02 1a 3.106.048.000 ddng, trong d6 cb
1.722.019.200 dong gia tri cir tra trong thang 8, 9/2015 va 347.3000.800 dong
khau trir do tinh nham hai lan cir phé thai. Pong thoi véi do, nguyén don xac dinh
gia trj thuc hién ctia hop dong 14 5.254.976.827 dong Tda an cap so tham cin clr
vao 101 thtra nhan ctia nguyén don dé xac dinh sb tién bi don d3 thanh toan cta
Hop dong 02 13 3.106.048.000 dong, tir d6 két luan bi don thanh toan thira 1a
khong phu hop véi tai lidu, chimg ctr c6 trong hd so vu an.

Xét théy, ddi voi Hop déng s6 02, bi don chi thanh toan tam ung thong qua
Ngan hang H3 va khoan giai ngan Thu bao ldnh s BL 005062, tong cong
1.036.728.000 déng néu trén. Vi vay, s6 tién bi don chua thanh toan cta Hop déng
s6 02 1a: 3.718.919.227 ddng - 1.036.728.000 dong = 2.682.191.227 déng.
Nguyén don khéi kién yéu cau bi don thanh toan gia tri thuc hién con thiéu cua
Hop ddng s6 02 1a ¢6 can cir chap nhén.

Vé tién 14i cham thanh toan, do nguyén don chi xuat hoa don VAT dbi véi
s6 tién 1.180.561.971 déng nén chi co cin ct bude bi don phai thanh toan 13i chdm
tra d6i voi so tién nay. Can ctr mirc 13i suat hai bén quy dinh tai Diéu 10 cua hop
dong thi 13i suat dugc ap dung 14 18%/nam; twong Gmg véi thoi gian cham tra tir
ngay thanh toan cudi cing 16/9/2015 dén ngay xét xir so tham 05/9/2023 1a
1.691.155.023 dong [(1.180.561.971 ddng x 95,5 thang x (1,5%/thang)].


https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20HSBC
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Thuc té, thoi gian cham tra 14 95,6 thang nhung nguyén don xac dinh thoi
gian cham tra 1a 95,5 thang va budc bi don thanh toan 1ai cho nguyén don voi thoi
gian trén la c6 loi hon cho bi don nén H)1 dong xét x1ir ghi nhan.

[2.5] Pbi v6i Hop ddng s6 OSP/AXT-1401 (Hop dong sb 03):

[2.5.1] Ngay 16/01/2014, nguyén don va bi don ky Hop dong sb 03 vé viéc
bi don thué 150 cay cir van thép OT22 véi khédi lwong 238.950 kg dé thi cong tram
bom PS2 thudc du an cai tao Kénh T. Thoi gian thuc té thué 1a 16 thang ké tir
thang 02/2014 dén thang 05/2014, khdi lwong thuc té 14 236.561 kg. Do cong trinh
cua bi don xay dung gap su ¢d nén bi don chua hoan tra sb luong cur thué cho
nguyén don.

Déi v6i hop dong ndy, nguyén don yéu cau bi don thanh toan tién thué tir
ngay 14/02/2014 dén ngay 31/5/2015 1a 406.814.264 dong; dbi voi tién thué tir
thang 6/2014 dén thang 5/2015 s6 tién 1.845.175.800 dong, nguyén don rut lai
yéu cau khoi kién. Dong thoi, nguyén don yéu ciu bi don thanh toan tién cir that
thoat 4.163.473.600 dong.

Bi don xac dinh tién thué tir ngay 14/02/2014 dén ngay 31/5/2015 1a
395.741.125 ddng; tién thué tir thang 6/2014 dén thang 5/2015, nguyén don da rit
yéu cau nén dé nghi ghi nhan; dbi véi tién cir that thoat khong dong y thanh toén
do day 1a sy kién bat kha khang.

[2.5.2] Ddi véi tién thué tir ngay 14/02/2014 dén ngay 31/5/2015, tuong tir
nhu hop déng s6 01 va 02, bi don x4c dinh don gia thué ngay khong dung thoa
thuan nén dan dén khong thong nhat gia thué cua hop dong. Y kién cua bi don vé
ndi dung nay khong cé co sé; can chap nhan y kién ciia nguyén don vé xac dinh
gia thué.

[2.5.3] Vé s6 tién thanh toan, qua trinh xét x{r so tham, nguyén don xé4c dinh
gia tri hop dong 13 6.640.662.670 dong, bao gdm tién thué tir thang 02/2014 dén
thang 5/2015 sb tién 2.251.990.064 ddng va gia tri toan bo cir that thoat
3.784.976.000 dong va VAT 603.696.606 dong; bi don di thanh toan sd tién
3.041.646.630 dong, trong d6 bao gém 2.029.693.380 ddng tién thué tir thang
6/2014 dén thang 5/2015 nguyén don ty nguyén khau trir cho bi don (tirc khong
co vi€e bi don thanh toan so tién nay ma do nguyén don cong ca s6 tién khau trir
vao s tién d thanh toan). Toa 4n cip so tham cho rang nguyén don thira nhan bi
don da thanh toan 3.041.646.630 dong cho Hop ddng sb 03, tir d6 xac dinh bi don
d3 thanh toan du tién thué ctia Hop dong 03 dé khéu trir cho khoan no ctia cac hop
ddng trude 13 khong co cin ct.

Déi v6i Hop dong s6 03, bi don chi thyc hién thanh toan thong qua cén trir
tién tam tng 170.849.250 dong (ndp tién ngay 12/02/2014, 18/3/2014) va giai
ngan 841.104.000 dong theo chimg thu Bao lanh sé BL005069 ngay 15/9/2015;
tong cong 1.011.953.250 dong.

Tién thué theo Hop dong sb 03 tur ngay 14/02/2014 dén ngay 31/5/2015 la
406.814.264 ddng, cong v6i 10% VAT, tong 1a 447.495.690 dong. Bi don da
thanh toan 1.011.953.250 dong; con du lai 564.457.560 dong.


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20K%C3%AAnh%20T%C3%A2n%20H%C3%B3a%20L%C3%B2%20G%E1%BB%91m
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D61 voi khoan tién thué, do bi don da thuc hién xong nén HJ1 dong xét xir
khong chap nhan yéu cau khoi kién cua nguyén don ve viéc tinh 1ai cham tra.

[2.5.4] DPdi véi sb luong cur bi thét thoat do su ¢ sap hd mong tram bom
PS2, nguyén don va bi don déu xac dinh s cir bi thiét hai 1a 236.561kg. Theo
thoa thuan cia hai bén tai hop doéng thué thi gia tri ctr thiét hai phat sinh dugc tinh
trong Gmg 16.000 ddng/kg nén gia tri ctr bi thiét hai do su cd dugc xac dinh 1a
236.561kg x 16.000 dong/kg = 3.784.976.000 dong.

Bi don cho réng su ¢d sap hé mong 1a su kién bat kha khang, theo quy dinh
ctia hop dong thué thi tai san thué van thudc so hitu ciia bén cho thué; theo quy
dinh cua Diéu 166 B luat dan sy 2005, Diéu 162 B luat Dan sy 2015 quy dinh
chu so hiru tai san phai chiu rui ro vé tai san cua minh nén khong ddng ¥ boi
thuong sé cir dd bi that thoat. Xét thiy, toan bo s6 cir trén 1a tai san hop phap cua
nguyén don, cho bi don thué de thuc hién thi cong. Theo quy dinh tai Diéu 487
B luat dan sy 2005 quy dinh vé nghia vu bao quan tai san thué nhu sau: “/. Bén
thué phai bao quan tai san thué nhu tai san cua chinh minh, phai bao dwdng va
swta chita nho; néu lam mat mat, hw hong thi phai béi thuong”. Diéu 271 Luat
Thuong mai ndm 2005 quy dinh vé& quyén va nghia vu ctia bén thué: “Trir truong
hop ¢ thod thudn khéc, bén thué c6 cde quyén va nghia vu sau day:

2. Gitr gin va bao quan hang hod cho thué trong thoi han thué va tra lai
hang hod do cho bén cho thué khi hét thoi han;..." .

Qua trinh thi cong, bi don c6 mua bao hiém cho goéi thau tram bom PS2 cua
Cong ty B (BSH). Theo bi don trinh bay thi pham vi bao hiém bao gdm toan bo
g6i thau, bao gom ca thiét hai vé tai san va chi phi nhan cong. Ngay 03/6/2014, bi
don gui van ban thong bao cho nguyén don vé su ¢d sap ham. Ngay 29/6/2014, bi
don giri cho nguyén don Cong vin sd 172/CV-AXT dé nghi quyét toan hop dong;
co noi dung xac dinh viée rat cur Ién la khong kha thi, hodc néu rat 1én thi cling la
ctr phé thai nén dé nghi nguyén don tinh tién dén bu va lam ho so quyét toan hop
ddng. Bi don cho rang nguyén don 1a chu so hitu tai san, phai chiu rai ro khi sy
kién bat kha khang xay ra; tuy nhién hop dong gitra hai bén khong thoa thuan vé
nghia vu, trach nhiém cta cac bén khi co sy kién bat kha khang; thuc te khi co sur
co xay ra, nguyén don khong dugc tham gia vao qua trinh giai quyét su b, dé
nghi giam dinh, bao hiém dé bao vé quyen lo1 cia minh; ban than bi don da thira
nhan nghia vu voi nguyén don khi co sy ¢6 xdy ra. Toa an cap so tham chap nhan
trinh bay cua bi don, budc nguyén don phai chiu rui ro ddi vai tai san bi thiét hai
trén 1a khong phu hop voi dién bién su viée, quyén va nghia vu da thoa thuan cia
cac bén, gy thiét hai dén quyén loi hop phap cua nguyén don. Dbi véi viée
nguyén don khong dé nghi dwa Cong ty B (BSH) vao tham gia t6 tung trong vu
an, thay rang gitta nguyén don va B (BSH) khong c6 giao dich, thoa thuan lién
quan. Viéc cho rang nguyén don khong dé nghi dwa BSH S (BSH) vao tham gia
t6 tung dong nghia voi viéc nguyén don tir bo quyen loi ciia minh trong viéc doi
bdi thuong thi¢t hai la khong co can cu. Hoi dong xét xtr xét thay nguyén don
khéi kién yéu cau bi don bdi thudng sé cir thiét hai 14 c6 cin ctr chap nhan.


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20B%E1%BA%A3o%20hi%E1%BB%83m%20BSH%20S%C3%A0i%20G%C3%B2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20b%E1%BA%A3o%20hi%E1%BB%83m%20BSH%20S%C3%A0i%20G%C3%B2n
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18

Qua trinh xét xtr phiic tham, nguyén don xac dinh gia tri cir that thoat
4.163.473.600 dong (dd bao gom thué VAT 10%) va tién 14i cham thanh toan tir
ngay 01/9/2015. X¢ét thiy, tai san bi thiét hai do su ¢ xay ra, nguyén don yéu cau
bdi thudng vé tai san bi thiét hai nén khong co cin cr chap nhan khoan tién twong
tmg 10% VAT ma nguyén don yéu cau; chi co cin ct chip nhan d6i véi sb tién
3.784.976.000 ddng. Ddi véi khoan tién 13i cham thanh toan, Hoi dong xét xir xét
théy su ¢ xay ra dugc két luan 1a do nguyén nhan khach quan; sau khi xay ra sy
cb hai bén khong thdng nhéat dugc véi nhau phuong thire giai quyét dan dén bi
don chua thyc hién dugc viée b01 thudng. Vi vay, Hoi dong xét xir khong chap

nhén yéu cau ciia nguyén don vé viéc tinh 1ai cham thanh toan ddi voi gia tri cir
bi thiét hai.

[2.5.5] Nhu vdy, d6i véi Hop ddng sb 03, khau trir khoan tién bi don da
thanh toan du 564.457.560 dong vao khoan tién bi don budc boi thudng cho
nguyén don 3.784.976.000 ddng thi bi don con phai bdi thuong sb tién
3.220.518.440 ddng.

[2.6] Tur nhitng phan tich trén, Hoi dong xét xtr xét thdy khang céo cua
nguyén don 13 ¢6 can ctr chap nhén, can stra ban 4n so thim theo hudng budc bi

don phai thanh toan cho nguyén don gia tri chua thanh toan cua 03 hop ddng 1a
8.315.108.311 dong, trong do:

Hop dong 01: Goc 285.076.530 dong; 1ai 436.167.091 dong; tong cong
721.243.621 dong.

Hop dong 02: Goc 2.682.191.227 dong; 14i 1.691.155.023 dong; tong cong
4.373.346.250 dong.

Hop dong 03: 3.220.518.440 dong.

[3] V& an phi:

- An phi kinh doanh thuong mai so tham:

+ Nguyén don phai chiu an phi dbi voi sb :[ién yéu cau khong duoc ‘chép
nhén 5.561.080.698 dong (13.876.189.009 dong - 8.315.108.311 dong):
(112.000.000 dong + [(5.561.080.698 - 4.000.000.000 dong) x 0,1%] =

113.561.081 dong (mot tram muoi ba triéu ndm tram sau muoi mét nghin khong
tram tam muoi mot dong)

+ Bi don phai chiu an phi d6i voi s6 tién budc thanh toan cho nguyén don
8.315.108.311 dong: (112.000.000 dong + [(8.315.108.311 - 4.000.000.000 dong)
x 0,1%] = 116.315.108 dong. (mot tram muo1 sau triéu ba tram muoi lam nghin
mot tram 1€ tdm dong)

- An phi kinh doanh thwong mai phuc thim: Do khang cao dugc chap nhan
nén Cong ty TNHH O khong phai chiu an phi phuc tham.

Vi cac lé trén, _

QUYET DINH:
Can ctr khoan 2 Diéu 308, Diéu 309 Bo luat t6 tung dan sy;
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Ch:éip nhan khang cao cua Cong ty TNHH O. Stra Ban an kinh doanh thuwong
mai so tham s6 1599/2023/KDTM-ST ngay 05/9/2023 ctia Toa an nhén dan Thanh
pho H6 Chi Minh.

1/. Pinh chi giai quyét dbi véi yéu cau cua nguyén don Cong ty TNHH O
vé viéc budc bi don Cong ty C6 phan P (tén cii Cong ty C6 phan X) thanh toan
s6 tién thué 1.845.175.800 ddng tir thang 6/2014 dén thang 5/2015 ctia Hop dong
s6 OSP/AXT-1401.

Dinh chi giai quyét d6i voi yéu cau phan t6 ctia bi don Cong ty C6 phan D
(tén ct Cong ty CO6 phan X) v€ viée budc nguyén don Cong ty TNHH O thanh
toan so tién 387.220.678 dong.

2/. Chép nhan mot phan yéu cau khoi kién ctia nguyén don Cong ty TNHH
0.

Bugc bi don Cong ty Co phan D (tén cii Cong ty C6 phan X) phai thanh
toan cho nguyén don sd tién 8.315.108.311 dong (tam ty ba tram muoi lam tri¢u
mot tram 1é tdm nghin ba tram muwoi mot dong). Nguyén don phai xuit héa don
gia tri gia ting cho bi don (trir khoan tién 3.784.976.000 dong boi thudng thiét hai
do su ¢b). Thi hanh ngay sau khi ban 4n c6 hiéu luc phap lut.

Ké tur ngay ban an co6 hi€u luc phap luat va nguoi dugc thi hanh an c6 don
yéu cau thi hanh an, néu Bi don chua thanh toan sé tién néu trén, thi hang thang
Bi don con phai chiu thém tién 14i trén sb tién cham tra theo muc 13i suat no qua
han trung binh trén thi trudng tai thoi diém thanh toan tuong tng véi thoi gian
cham tra.

3/. Khéng chap nhan yéu cau khoi kién cia nguyén don Cong ty TNHH O
Ve viée budc bi don Cong ty Co phan D (tén cii Cong ty Co phan X) thanh toan
s6 tién 5.561.080.698 ddng (ndm ty ndm trdm sdu mwoi mot triéu khéng tram tam
muoi nghin sau tram chin mwoi tam dong).

4/. An phi kinh doanh thuong mai so tham:

Nguyén don Cong ty TNHH O phai chiu 113.561.081 dong; duoc khau true
vao sb tién tam ung an phi dd nop 59.280.061 ddong theo Bién lai thu sb
AD/2014/0009162 ngay 05/4/2016 ctia Chi cuc Thi hanh an dan sy Quan 7, Thanh
phd HO Chi Minh; nguyén don con phai ndp tiép 54.281.020 dong.

Bi don Cong ty Co phan b (tén cu Cong ty C6 phan X) phai chiu
116.315.108 dong; dugc khau trir vao sd tién tam Gng an phi di ndp 9.794.000
dong theo Bién lai thu s6 AA/2018/0025702 ngay 16/5/2019 cta Cuc Thi hanh an
dan sy Thanh phé H6 Chi Minh; bi don con phai ndp tiép 106.521.108 dong.

5/. An phi kinh doanh thuong mai phic tham: H2 lai cho Q@ng ty TNHH O
2.000.000 dong tam Ung an phi da ndp theo bién lai thu s6 0002397 ngay
29/9/2023 ctia Cuc Thi hanh 4n dan sy Thanh ph6é H6 Chi Minh.

6/. Trudng hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2
Luat Thi hanh an dan su (da duoc stra doi, 136 sung) thi nguoi dugce thi hé}nh an
dan sy, nguoi phai thi hanh an dan sy c6 quyén thoa thuén thi hanh an, quyén yéu
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cau thi hanh an, ty nguyén thi hanh 4n hodc bi cudng ché thi hanh &n theo quy
dinh tai cac Piéu 6, 7, 7a va 9 Luat Thi hanh 4n dan su (da duoc sura doi, bd sung);
Thoi hi€u thi hanh an duoc thuc hién theo quy dinh tai Piéu 30 Luat Thi hanh an
dan sy (d dugce sira doi, bo sung).

7/. Ban 4n phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an.

Noi nhén: TM. HOI PONG XET XU PHUC THAM
- Tda &n nhan déan Téi cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSND cip cao tai TP.HCM;

- TAND TP.HCM;

- VKSND TP.HCM;
- Cuc THADS TP.HCM;
- buong sy (2);

- Luu: HSVA (2), VP (3) 12B LTTT. TrAn Thi Thu Thity



