TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO DA NANG Doc 1ap - Tu do - Hanh phuc

Bén 4n s6: 22/2024/KDTM-PT
Ngay: 23-8- 2024

VIV: “Tranh chdp hop dong
xdy dung”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO DA NANG

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Tham phén - Chii toa phién toa: Ba D Thi Thiy Ning.

Cdc Tham phan: Ba Mai Vuong Thao

Ong Tran Hoai Son

- Thu ky phién toa: Ong Bli Minh An - Thu ky Toa an nhan dan thanh ph
DPa Nang.

- Dai di¢n Vién Kiém sdt nhan déan thanh phé Pa Néing: Ba Nguyén Thi Tt
Anh - Kiém sat vién tham gia phién toa.

Trong ngay 23 thang 8 nam 2024 tai try s Toa an nhan dan thanh phd Pa
Ning xét xir phuc thém cong khai vu an thy 1y s6 14/2024/TLPT- KDTM ngay 08
thang 7 nam 2024 vé tranh chap hop dong xdy dung.

Do Ban an kinh doanh thwong mai so tham sb: 07/2024/KDTM ngay 15 thang
5 nam 2024 cua Tda an nhan dan quan N, thanh phd Pa Nang bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xa phuc tham sé: 125/2024/QD-PT ngay
30 thang 7 nim 2024 va Thong bao hoan phién toa s: 350/TB-TA ngay 12 thang 8
nam 2024 gitra cac duong su:

1. Nguyén don: Cong ty cd phan T2. Dia chi: S6 A, duong L, phuong V,
quan T, thanh ph6 Pa Nang.
~ Nguoi dai dién theo phdp ludt: Ong Nguyén Lam G, chic vu: Tong Gidam
doc.
Nguoi dai dién theo 1y quyén: Ong Pinh Ngoc M (theo Gidy ty quyén lap
ngay 29/3/2023). C6 mat.
2. Bi don: Cong ty cd ph?m T3. Dia chi: Tﬁng H, Toanha S, sb A, duong P,
phuong M, quin N, thanh phé Ha Ngi.
Dia chi hoat dong: Phan khu quy hoach s6 02 thudc du 4n khu nghi dudng
va nha & cao cip T, phia dong duong T, phuong H, quan N, thanh phé ba Nang
Nguoi dai dién theo phdp lugt: Ong Bui Van T, chtic vu: Tong Giam dbc.
Nguoi dai dién theo uy quyén: Ba Hién Thi D (theo Gidy uy quyén lap ngay
12/7/2023) (c6 don x€t x1r vang mat).
3. Ngueoi khdng cdo: Cong ty C6 phan T3 1a bi don trong vu 4n.
NOI DUNG VU AN:
Theo an so thim, ndi dung vu an nhu sau:
Pai dién nguyén don Cong ty C6 phan T2 trinh bay:


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%91%20132-136,%20%C4%91%C6%B0%E1%BB%9Dng%20L%C3%AA%20%C4%90%C3%ACnh%20L%C3%BD,%20ph%C6%B0%E1%BB%9Dng%20V%C4%A9nh%20Trung,%20qu%E1%BA%ADn%20Thanh%20Kh%C3%AA,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%91%20132-136,%20%C4%91%C6%B0%E1%BB%9Dng%20L%C3%AA%20%C4%90%C3%ACnh%20L%C3%BD,%20ph%C6%B0%E1%BB%9Dng%20V%C4%A9nh%20Trung,%20qu%E1%BA%ADn%20Thanh%20Kh%C3%AA,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20ph%C3%A1p%20lu%E1%BA%ADt%20c%E1%BB%A7a%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20Th%C3%A0nh%20Qu%C3%A2n.%C4%90%E1%BB%8Ba:%3C/b%3E%20Nguy%E1%BB%85n%20Lam%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20%E1%BB%A7y%20quy%E1%BB%81n%20c%E1%BB%A7a%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20Th%C3%A0nh%20Qu%C3%A2n.%C4%90%E1%BB%8Ba:%3C/b%3E%20%C4%90inh%20Ng%E1%BB%8Dc%20M%E1%BA%A1nh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20x%C3%A2y%20d%E1%BB%B1ng%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20T%E1%BA%A7ng%208,%20T%C3%B2a%20nh%C3%A0%20Sunshine%20Center,%20s%E1%BB%91%2016,%20%C4%91%C6%B0%E1%BB%9Dng%20Ph%E1%BA%A1m%20H%C3%B9ng,%20ph%C6%B0%E1%BB%9Dng%20M%E1%BB%B9%20%C4%90%C3%ACnh%202,%20qu%E1%BA%ADn%20Nam%20T%E1%BB%AB%20Li%C3%AAm,%20th%C3%A0nh%20ph%E1%BB%91%20H%C3%A0%20N%E1%BB%99i
https://trolyao.toaan.gov.vn/l%20link/o%20T%E1%BA%A7ng%208,%20T%C3%B2a%20nh%C3%A0%20Sunshine%20Center,%20s%E1%BB%91%2016,%20%C4%91%C6%B0%E1%BB%9Dng%20Ph%E1%BA%A1m%20H%C3%B9ng,%20ph%C6%B0%E1%BB%9Dng%20M%E1%BB%B9%20%C4%90%C3%ACnh%202,%20qu%E1%BA%ADn%20Nam%20T%E1%BB%AB%20Li%C3%AAm,%20th%C3%A0nh%20ph%E1%BB%91%20H%C3%A0%20N%E1%BB%99i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20cao%20c%E1%BA%A5p%20The%20Empire
https://trolyao.toaan.gov.vn/l%20link/o%20%C4%91%C6%B0%E1%BB%9Dng%20Tr%C6%B0%E1%BB%9Dng%20Sa,%20ph%C6%B0%E1%BB%9Dng%20H%C3%B2a%20H%E1%BA%A3i,%20qu%E1%BA%ADn%20Ng%C5%A9%20H%C3%A0nh%20S%C6%A1n,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20ph%C3%A1p%20lu%E1%BA%ADt%20c%E1%BB%A7a%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20x%C3%A2y%20d%E1%BB%B1ng%20SCG:%3C/b%3E%20B%C3%B9i%20V%C4%83n%20T%C6%B0
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20%E1%BB%A7y%20quy%E1%BB%81n%20c%E1%BB%A7a%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20x%C3%A2y%20d%E1%BB%B1ng%20SCG:%3C/b%3E%20Hi%E1%BB%81n%20Th%E1%BB%8B%20Dung
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20X%C3%A2y%20d%E1%BB%B1ng%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Th%C3%A0nh%20Qu%C3%A2n
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Cong ty C6 Phan T2 va Cong ty Cé phan T3 da ky cac hop dong vé viéc:
“Thi cong Dy an Phdn khu quy hoach s6 02 thuéc dw dn Khu nghi dwong va nha o
cao cap T phia Dong duong T tai Phuong H, Quén N, TP Pa Nang gom:

1. Hop dong s6 289/2021/HERITAGE/HDTP/SCG-TQ vao ngay 28/09/2021
(“Hop ddng 289”) véi tong gia tri Hop dong sau khi di ky cac phu luc 1a
56.183.492.0004.

Tinh dén hién nay, COng ty T3 da thanh toan dugc 22.318.881.648d, con ng
6.169.240.7654d (dd xuat hoa don).

2. Hop dong s6 2911/2021/HERITAGE/SCG-TQ vao ngay 29/11/2021 véi
téng gia tri Hop déng sau khi da ky cac phu luc hop déng 01, 02, 04, 05, 06 1a
79.306.316.5864.

Tinh dén hién nay, COng ty T3 da thanh toan dugc 34.444.311.699d, con ng
22.323.578.663d (da duoc xuat hoa don).

3. Hop df)ng sO 136/2022/HERITAGE/SCG-TQ vio ngay 13/06/2022 voi
tong gia tri Hop dong 1a 6.597.848.000d, Cong ty T2 da gui ho so dé nghi tam Ung
cho Cong ty T3 vai s6 tién 1a 989.677.200d va hd so dé nghi thanh toan voi so tién
2.276.557.5764 nhung khong nhan dugc bat ky khoan nao tir Cong ty T3. Tinh dén
hién nay, Cong ty T3 chua thanh toan cho Cong ty T2 tong s tién la
3.266.234.776d& mic du ho so dd dugce phé duyét va hoa don di dugc phat hanh.

4. Hop dong sé 307/2022/METALAND /SCG-TQ vao ngay 30/07/2022 véi
tong gid tri Hop dong Ia 3.358.909.000d. Ngay 26/10/2022, Cong ty T2 da c6
Cong van sd 371/TQ-TU dé nghi Cong ty T3 tam tng 15% gia tri Hop dong la
503.836.350d. Pong thoi ciling da gui Thu bao lanh hoan tra tién ing trude cua
Ngan hang S ngay 26/10/2022 s BL099531 cho Cong ty T3. Tinh dén hién nay,
Cong ty T3 chua thanh toan khoan dé nghi tam tmg néi trén cho Céng ty T2.

Nhu vay, tinh dén 15/5/2024, téng s6 tién ma Cong ty T3 chua thanh toan cho
Cong ty T2 1a 32.262.890.5544.

Can ctr vao diém d, K 9.3 Piéu 9 cia cac Hop dong ma hai bén da ky két,
Piéu 306 Luat Thuong mai 2005, Diéu 357 Bo luat Dan su 2015 thi Cong ty T3
con phai thanh toan cho Cong ty T4 tién 13i cham thanh toan. S6 tién 13i nay dugc
tinh ké tir ngdy dén han thanh toan ctia mdi dot thanh toan tinh dén thoi diém thanh
toan. Dén hét ngay 15/5/2024, v&i mac 1ai ng qua han thoi diém hién nay dugc
tinh tir 5,60% dén 7,40%/ nam (tiy theo timg Hop dong cu thé), sb tién 1di cham
thanh toan ctia Cong ty T3 tinh dén ngay 15/5/2024 14 2.928.494.1304.

Nay, Cong ty T2 yéu cau Toa tuyén budc Cong ty T3 phai tra cho Cong ty T2
tong cong 35.191.684.000d (lam tron s0) va tién 1ai suat ké tur ngay tiép theo cua
ngay xét xir theo muc 14i sut cac bén da thoa thuén tai cac hop dong

- Tai phién toa, nguoi dai dién cua Cong ty T2 xin rat lai yéu cau boi thuong
thiét hai.

* Trong qud trinh gidi quyét vu dn, nguoi dai dién bi don, ba Hién Thi D
trinh bay:

Cong ty C6 phan T3 va Cong ty C6 phan T2 c6 ky két 05 Hop dong thi cong
xay dung nhu sau:


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20Ph%E1%BA%A7n%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20x%C3%A2y%20d%E1%BB%B1ng%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20cao%20c%E1%BA%A5p%20The%20Empire
https://trolyao.toaan.gov.vn/l%20link/o%20%C4%91%C6%B0%E1%BB%9Dng%20Tr%C6%B0%E1%BB%9Dng%20Sa%20t%E1%BA%A1i%20Ph%C6%B0%E1%BB%9Dng%20H%C3%B2a%20H%E1%BA%A3i,%20Qu%E1%BA%ADn%20Ng%C5%A9%20H%C3%A0nh%20S%C6%A1n,%20TP%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20SHB
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Kho%E1%BA%A3n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n%20s%E1%BB%91
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20%E1%BB%A7y%20quy%E1%BB%81n%20c%E1%BB%A7a%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20x%C3%A2y%20d%E1%BB%B1ng%20SCG:%3C/b%3E%20Hi%E1%BB%81n%20Th%E1%BB%8B%20Dung
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20T%E1%BA%ADp%20%C4%91o%C3%A0n%20X%C3%A2y%20d%E1%BB%B1ng%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Th%C3%A0nh%20Qu%C3%A2n
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- Hop dong sb: 289/2021/HERITAGE/HPTP/SCG-TQ ky ngay 28/09/2021-
Thi cong ha tang k¥ thuat.

- Hop dong sb: 2911/2021/HERITAGE/SCG-TQ ky ngay 29/11/2021 - Thi
cong két cAu phan ngdm 59 can biét thy dai tra.

- Hop dong s6: 136/2022/HERITAGE/SCG-TQ ky ngay 13/06/2022 - Thi
cong két cau clia phan ngdm Beach Club.

- Hop dong s6: 307/2022/HERITAGE/SCG-TQ ky ngay 30/07/2022 - Thi
cong két cAu bé boi cho 9 cin biét thy A, Al.

- Hop dong s6: 2510/2021/HERITAGE/SCG-TQ ky ngay 25/10/2021 - Thi
cong két cau phan mong 09 can biét thy mau.

Hién tai tat ca cac Hop dong deu chua c6 Bién ban nghiém thu ban giao hang
muc cong trinh va chua dugce quyét toan gia tri gid cudi cung, chua c6 Bién ban
xac nhén cong no gitra hai bén. Tai Bién ban hop ngay 06.03.2023, T2 c6 dua ra
bao cao v€ cong ng cua cac Ho so thanh toan giai doan (IPC) tam tinh. Hai Bén
doéng y “sé chot bién ban thong nhdt cong no kém cam két méc thanh todn cia
SCG va cam két ciia ngan hang S .

Ngay 09/08/2023, SCG mot lan nita da gui Cong van 5O 64/CV- SCG dén T2
dé xuat hai bén tiép tuc dam phan chét s6 lidu va quyet toan cong no cudi cing.

Ngay 05/8/2023, SCG nhan dugc Cong van s6 290/CV/TQ cua T2 trong do
c6 dua ra céc s6 liéu yéu cau SCG ky xac nhan gié tri va khoi luong quyét toan va
yéu cau thanh toan so tién 1a 32.262.089.555 dong va 1ai cham thanh toan tinh dén
ngay 15/8/2023 (14i suat 9%/mam) 1a 3.003.025.262 dong.

Ngay 24/8/2023, SCG giri Cong van sb 72/2023/CV-SCG phiic dap lai Cong
van s6 290. Trong Cong van SCG c6 dua ra mot s6 ndi dung vé van dé vi pham
tién do, phat cham tién do ap dung dbi voi Nha thau T2 theo quy dinh ctia Hop
d6ng va s liéu tam tmg SCG chua thu hoi.

Ngay 05/9/2023, SCG tiép tuc nhan dugc Cong vin sd 315/CV/TQ phuc dap
Cong van sb 72 giai trinh mot sé ndi dung lién quan dén tién d6 va phan tam ung
chua dugc thu hoi hét tai cac Hop dong.

Ngay 13/09/2023, SCG da c6 Cong van s6 73/2023/CV-SCG phiic dap Cong
van s6 315 lién quan dén phan phat tién d6 va phan tam Gng chua dugc thu hoi
nay.

Tuy nhién, dén thoi diém hién tai hai bén van chua théng nhét dugc cong ng
cudi cung dé SCG thuc hién cam két thanh toan.

Chi tiét cong no duge SCG dua ra cu thé timg Hop dong nhu sau:

- Pdi véi Hop dong sb: 289/2021/HERITAGE/HPTP/SCG-TQ ky ngay
28/09/2021- Thi cong ha tang k§ thuat. Tinh tai thoi diém Nha thau ding thi cong
vao ngdy 10 thang 10 nim 2022 (tai thoi diém ding thi cong nha thau T2 van
khong dat duoc tién do vé khdi luong va thoi gian theo quy dinh cuia Hop dong)
chi tiét cong no cu thé nhu sau:

Gia tri dé nghi thanh toan: 28.488.122.414 d

Gia tri SCG da thanh toan: 22.318.881.648 d

Gi4 tri tam ng chua thu hoéi: 3.211.232.414 d


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20ng%C3%A2n%20h%C3%A0ng%20SHB
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Gia tri khau trir phat cham tién do theo quy dinh muc 6.5 cua Hop dong la:
104 ngay 5.857.909.1964d

- P6i v6i Hop dong sb: 2911/2021/HERITAGE/SCG-TQ Ky ngay 29/11/2021
- Thi cong két cau phﬁn ngﬁm 59 cin biét thy dai tra. Tinh tai thoi diém Nha thau
dimg thi cong vao ngay 10 thang 10 nim 2022 (tai thoi diém dimg thi cong nha
thau T2 van khong dat duogc tién do vé khdi luong va thoi gian theo quy dinh cua
Hop ddng) chi tiét cong ng nhu sau:

Gi4 tri dé nghi thanh toan: 56,767,890,363 VND

Gia tri SCG da thanh toan: 34,444,311,699 VND

Gi4 tri tam tng chua thu hoi: 34,444,311,699 VND

Gia tri khiu trir phat cham tién do theo quy dinh muc 6.5 ciia Hop dong la:
271 ngay. Trong d6 cham tién d6 cua Hop dong la: 177 ngay: 6,601,798,692 VND
(gi4 tri phat chdm tién d6 cua hop dong).

2,295,046,350 VND (gia tri phat cham tién do cua Phu luc sé 02 hop dong)

Tong cong: 8,896,845,642 VND.

- Béi v6i yéu cau khoi kién budc SCG phai thanh toan cho T1 Quan s6 tién
gbc 1a: 32.262.890.555 dong; tién 13i cham thanh toan véi murc 13i suat 9%/nam
tinh dén hét ngay 15/4/2024 1a: 2.895.849.727.

SCG xin trinh bay ¥ kién nhu sau:

- D6i véi s6 tien 32,262,890,554d T2 cin clr vao céc hoa don da xuét dé tinh
thoi han thanh todn va yéu cau thanh toan 1a chua ding vi cac 18 nhu sau:

Th nhat: Nha thau da vi pham tién do thi cong ma chua dugc tinh vao cac hd
so thanh toan dé khau trr,

Vi ddy 1a Hop ddng thi cong xay dung, Ho so thanh toan dira vao quy dinh tai
diém c, muc 9.3 ctia Hop ddng: “Bén A sé& thanh toan cho Bén B 90% gia tri dugc
nghiém thu, xac nhan sau khi khau trir cac khoan bdi thudng, phat va chi phi khac
(néu c6)”. Nhu vay, cac khoan thanh toan giai doan nay, SCG c6 quyén khéu trir
cac khoan phat vao HO so thanh toan. Tai thoi diém ky xac nhan HO so thanh toan
giai doan (cac IPC tam tinh) thi T2 van dang thi cong. Tuy nhién, dén ngay
10/10/2022, nha thau T2 di ding thi cong. Chinh vi vay, cin clr theo quy dinh tai
diém d khoan 9.6 cia Hop dong: “tai bat ky dot thanh toan ndo, Bén A ciing gitr
quyén dé khau trir hodc hiéu chinh lai gia tri da thanh toan trudc dé cho Bén B néu
c6 sai sot hodc chua phu hop”. Can cir vao quy dinh ciia Hop dong thi cac khoan
thanh toan nay SCG s& khau trir (1) phan tam ung chua khau trir hét va (2) céac
khoan phat vi pham ddi v6i Nha thau T2.

Gia tri cong ng gbc s& 1a: Gia tri dé nghi thanh toan trir di (1) phan tam tng
chua khau trir hét va (2) cac khoan phat vi pham (3) gia tri da thanh toan.

Téng gia tri cong no theo tinh toan ddi v&i Hop dong s6
289/2021/HERITAGE/HDTP/SCG-TQ la: (-2,900,900,8444).

Téng gid tri cong no theo tinh todn cua SCG db6i véi Hop dong sb
2911/2021/HERITAGE/SCG-TQ la: 12,627,428,9904.

Nhu vay, neu bu trir céng no tai thoi diém hién tai thi SCG chi con ng nha
thau T1 Quan sb tién 1a: 9,726,528,1464.


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%C3%A0nh
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Thir hai: T2 vi pham nghia vu vé duy tri Bao lanh tam ung va Béo lanh thuc
hién Hop dong. Ngay Bao lanh hét han 1a 30/4/2022.

Theo quy dinh ctia hop ddng thi T2 ¢6 nghia vu phai duy tri Bao lanh tam tng
dén khi thu hoi hét tam Gng hodc dén khi hoan thanh céng viéc theo hop dong cong
thém mot khoang thoi gian 1a 28 ngay.

Theo quy dinh ctia hop dong thi T2 c¢6 nghia vu phai duy tri Bao lanh thuc
hién hop ddng, gia tri bao lanh bang mot khoan tién duong dwong 3% gia tri hop
ddng (bao gdm VAT) dén khi hoan thanh cong viéc theo hop doéng cong thém mot
khoang thoi gian 1a 28 ngay.

Nhu vay 14 tai thoi diém T2 giri HO so yéu cau thanh toan thi cac Bao lanh
nay da hét han va khong duoc gia han theo quy dinh.

Can ctr theo quy dinh tai diém a khoan 12.1 Piéu 12 cua Hop ddng c6 quy
dinh: “Diéu kién can va di dé Bén A thyc hién cac nghia vy ddi voi Bén B 1a khi
va chi khi Bén B hoan thanh cac nghia vu tuong tng ctia Bén B dugc néu trong
Hop ddng nay”.

Do d6, SCG ¢6 can ctr dé tam durng thuc hién nghia vu thanh toan ddi voi T2.

Pbi véi yéu céu thanh toan tién 13i cham thanh to4n ké tir ngdy dén han thanh
toan véi muc 13i suat 9,0%/nam (tinh dén ngay 15/4/2024) la 2.895.849.727 VND.
Nha thau T2 dang cin ¢t vao mbc ngay xuat hoa don dé tinh 1a ngay cham thanh
toan 1a khong ding quy dinh tai Piéu 9 cua Hop dong bai 18:

Theo quy dinh vé thoi han thanh toan 1a 30 ngay lam viéc ké tir ngay hét thoi
han thanh toan.

Thoi han thanh toan dugc tinh ké tir ngdy SCG nhan du hd so thanh toan hop
1é (trong d6 c6 hoa don VAT). Nhu vdy ngdy nha thau xuit hoa don + 30 ngay lam
viéc = ngay dén han thanh toan.

Tai diém d khoan 9.3 cua Hop dong ciing quy dinh: “Bén A phai thanh todn
cd mire 1di sudt qud han dp dung bang mirc 1di sudt tién giri ngdn han dp dung cho
ngay ddu tién chdm thanh todn do ngdn hang noi Bén B mé tai khodn cong bo ",

Theo Hop dong c6 ghi nhan cac Ngan hang ctia Nha thau T2 1a Ngan hang V
chi nhanh N, Ngan hang TMCP S1 - Chi nhanh B, Ngan hang TMCP S1 - chi
nhanh T5 kinh doanh.

SCG dé nghi nha thau T2 chimg minh mic 13i suat néu trén dya trén cin cir
nao va cach tinh 14i suat nay. Hon nira, theo phan tich tai noi dung (1) thi Nha thau
d3 khong c6 day du ho so thanh toan (thiéu bao lanh tam mg, bao lanh thyc hién
hop ddng do hét han ma khong duoc gia han) nén chua dugc giai quyét.

Tir cac phan tich trén ddy cho thay rd rang viéc khai kién ctia Cong ty CH
phan T2 1a chua c6 cin ctr. Chung t6i kinh dé nghi HDXX xem xét:

Khong chap nhan yéu cau thanh toan va yéu cau vé 1ai suat cua T2, do sb
lidu ctia Cong ty T2 dua ra yéu cau trong Pon Khoi Kién chua ding (trong do
phan coéng ng chua tinh toan gia tri tam ung chua khau trir, chua hoan tra hét, s6
tién phat vi pham tién d6 theo Hop dong, vi pham nghia vu vé gia han Bao lanh
tam Ung, bao lanh thuc hién hgp dong khi hét han);

Véi n6i dung trén, ban an so tham cia Toa 4n nhan dan quan Ngii Hanh
Son, thanh phd Pa Ning da Quyét dinh:


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20Vietinbank
https://trolyao.toaan.gov.vn/l%20link/o%20chi%20nh%C3%A1nh%20Ng%C5%A9%20H%C3%A0nh%20S%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20TMCP%20S%C3%A0i%20G%C3%B2n-H%C3%A0%20N%E1%BB%99i
https://trolyao.toaan.gov.vn/l%20link/o%20Chi%20nh%C3%A1nh%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20TMCP%20S%C3%A0i%20G%C3%B2n-H%C3%A0%20N%E1%BB%99i
https://trolyao.toaan.gov.vn/l%20link/o%20chi%20nh%C3%A1nh%20trung%20t%C3%A2m
https://trolyao.toaan.gov.vn/l%20link/o%20chi%20nh%C3%A1nh%20trung%20t%C3%A2m
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n
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- Cin ctr Diéu 4 luat thuong mai; Piéu 144 Luat xay dung; Piéu 357, 280 Bo
luat dan su; Piéu 40; Diéu 147; Piéu 227 Bo luat t6 tung dan su; Nghi quyét sb
326/2016/UBTVQH14 ngay 30 thang 12 nim 2016 ctua Uy ban thudng vu Qudc
hoi vé an phi va 1& phi Toa an.

Chap nhan ciu khai kién vé viéc “Tranh chdp hop dong thi cong” giita: Cong
ty ¢ phan T2 d6i v6i Cong ty c6 phan T3.

Tuyén xur:

1. Budc Cong ty C6 phan T3 phai tra cho Cong ty ¢ phan T6 Quan sd tién
35.191.684.000d (ba muoi lam ty, mot tram chin mdt triéu, sau trim tdm muoi bon
nghin déng).Trong do, tién no goc 32.262.890.554d va tién 14i phat sinh dén hét
ngay 15/5/2024 14 2.928.494.130d.

Ké tir ngdy 16/5/2024 cho dén khi thi hanh 4n xong, bén phai thi hanh &n con
phai chiu khoan tién 13i ciia s6 tién con phai thi hanh an theo mic 14i suat cac bén
d3 thoa thuan tai cac hop dong:

- Hop ddng s6 289/2021/HERITAGE/HPTP/SCG-TQ, ngay 28/9/2021;

- Hop ddng s6 2911/2021/HERITAGE/SCG-TQ ngay 29/11/2021;

- Hop dong s6 136/2022/HERITAGE/SCG-TQ ngay 13/6/2022;

- Hop dong s6 307/2022/METALAND /SCG-TQ ngay 30/7/2022.

[2] Dinh chi yéu cau ctiia Cong ty C6 phan T2 dbi véi Cong ty Co phan T3 vé
tién boi thuong thiét hai do vi pham nghia vu thanh toan.

[3] V& an phi: An phi kinh doanh thuong mai so tham: 143.191.000d (mot
tram bén muoi ba triéu, mot trim chin muoi mot nghin dong) Cong ty C6 phan T3
phai chiu.

Hoan tra lai Cong ty T4 tién tam tng an phi 72.140.000d theo bién lai thu sb
OQ09629 ngay 25/4/2023, tai Chi cuc Thi hanh an quan Ngii Hanh Son, TP Da
Nang.

[4] V& 1é phi xem xét tham dinh tai chd: Budc Cong ty C6 phan T3 phai hoan
tra cho Cong ty C6 phan T2 5.000.000 dong.

Ngoai ra ban an so tham con thong bao vé quyén khang céo, nghia vu thi
hanh an theo qui dinh cta phap luét.

Sau khi xét xir so tham trong han luat dinh, ngay 17 thang 6 nim 2024, bi
don Coéng ty C6 phan T3 khang cdo Ban an so tham s6 07/2024/KDTM-ST ngay
17 thang 6 nim 2024 cua Toa an nhan dan quan Ngii Hanh Son, thanh phb Pa
Néng. Dé nghi Toa an cép phiic tham stra 4n so tham vé nghia vu cta bi don d6i
v6i s6 tién phai tra cho nguyén don va tién 13i suit.

Tai phién toa phiic thim:

Nguyén don Cong ty C6 phan T2 giit nguyén yéu cau khoi kién, dé nghi
HPXX khong chap nhan khang cdo cua bi don, giit nguyén ban an so tham.

Bi don Cong ty C6 phan T3 c¢6 don dé nghi xét xir vang mat. Con Cong ty T3
trong van ban trinh bay y kién ngay 23/8/2024 nhu sau:

Thir nhat: Nha thau da vi pham tién do thi cong ma chua duoc tinh vao cac ho
so thanh toan dé khau trir. Tién d6 vi pham nay 1a trude khi dimg thi cong va sau
khi nha thau gi h6 so thanh toan.


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20x%C3%A2y%20d%E1%BB%B1ng%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20x%C3%A2y%20d%E1%BB%B1ng%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20x%C3%A2y%20d%E1%BB%B1ng%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20x%C3%A2y%20d%E1%BB%A5ng%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n%20s%E1%BB%91
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20x%C3%A2y%20d%E1%BB%B1ng%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20X%C3%A2y%20d%E1%BB%B1ng%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20X%C3%A2y%20d%E1%BB%B1ng%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
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Vi day 1a Hop dong thi cong xdy dung, HO so thanh toan dwa vao quy dinh tai
diém c, muc 9.3 ctia Hop dong: “Bén A sé& thanh toan cho Bén B 90% gia tri dugc
nghiém thu, xac nhan sau khi khAu trir cac khoan boi thuong, phat va chi phi khac
(néu c6)”. Nhu vay, cac khoan thanh toan giai doan nay, SCG c6 quyén khau trir
cac khoan phat vao HO so thanh toan. Tai thoi diém ky xac nhan HO so thanh toan
giai doan (cac IPC tam tinh) thi T2 vAn dang thi céng. Tuy nhién, dén ngay
10/10/2022, nha thau T2 da ding thi cong. Chinh vi vay, can ctr theo quy dinh tai
diém d khoan 9.6 cua Hop ddng: “tai bat ky dot thanh toan nao, Bén A ciing gitr
quyen dé khéu trir hodc hiéu chinh lai gia tri d4 thanh toan trudc d6 cho Bén B néu
c6 sai sot hodc chua phu hop”. Can ¢t vao quy dinh cua Hop dong thi cac khoan
thanh toan nay SCG sé& khau trir (1) phan tam tung chua khau trir hét theo ty 18 va
(2) cac khoan phat vi pham d6i voi Nha thau T2.

Gia tri cong no goc s& 1a: Gia tri dé nghi thanh toan trir di (1) phan tam Ung
chua khau trir hét va (2) cac khoan phat vi pham (3) gia tri d4 thanh toan.

Téng gia tri cong no theo tinh toan ddi v&i Hop dong s6
289/2021/HERITAGE/HPTP/SCG-TQ la: (-2,900,900,844 VND).

Tong gia tri cong no theo tinh todn cia SCG d6i véi Hop dong sb
2911/2021/HERITAGE/SCG-TQ la: 12,627,428,990 VND.

Nhu vay, néu bu trir cong no tai thoi diém hién tai thi SCG chi con ng nha
thau T1 Quan sb tién 13: 9,726,528,146 VND.

Thir hai: T2 vi pham nghia vu vé duy tri Bao lanh tam (mg va Bao lanh thyc
hién Hop ddng. Ngay Bao lanh hét han 1a 30/4/2022. Thoi diém nha thau trinh ho
so thanh toan thi cac bao lanh nay da khong con hi¢u luc phéap luat. Chinh vi vay
SCG c6 quyén dirng thanh toan theo quy dinh.

Theo quy dinh ctia hgp dong thi T2 c6 nghia vu phai duy tri Bao lanh tam tng
dén khi thu hoi hét tam ing hodc dén khi hoan thanh cong viéc theo hop dong cong
thém mot khoang thoi gian 1a 28 ngay.

Theo quy dinh ciia hop dong thi T2 c¢6 nghia vu phai duy tri Bao lanh thuc
hién hop déng, gia tri bao lanh bang mot khoan tién tuong duong 3% gia tri hop
dong (bao gdm VAT) dén khi hoan thanh coéng viéc theo hop dong cong thém mot
khoang thoi gian 1a 28 ngay. Nhu vay 14 tai thoi diém T2 gti Ho so yéu cau thanh
toan thi cic Bao lanh nay da hét han va khong dugc gia han theo quy dinh.

Can ctr theo quy dinh tai diém a khoan 12.1 Diéu 12 ctia Hop dong co quy
dinh: “Diéu kién can va di dé Bén A thyc hién cac nghia vu ddi véi Bén B 1a khi
va chi khi Bén B hoan thanh cdc nghia vu tuong tmg ctia Bén B dugc néu trong
Hop dong nay”. Do d6, SCG c6 can cir dé ding thuc hién nghia vu thanh toan d6i
v6i T2 va khong phai chiu trach nhiém thanh toan tién 13i suat theo quy dinh.

Pai dién Vién kiém sat nhan dan thanh phd Pa Néng dé nghi HbXX:

- Vé viéc tuan theo phap luat td tung trong qua trinh giai quyét vu an: Qua
trinh giai quyét vu an tai cdp phuc tham, Tham phan, Hoi dong xét xtr va Thu ky
da tuan theo quy dinh ctia B9 luat T tung dan sy. Cac duong su thuc hién day du
quyén va nghia vu ctia minh.

- V& ndi dung: Cian ctr khoan 1 Piéu 308 BLTTDS, dé nghi HDXX khong
chap nhan don khang céo cua Cong ty Co phan T3, giit nguyén ban an so tham s


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20X%C3%A2y%20d%E1%BB%B1ng%20SCG
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07/2024/KDTM-ST ngay 15/5/2024 cua Toa 4n nhén dén quan Ngii Hanh Son,
thanh phd Da Nang.

NHAN PINH CUA TOA AN:

[1] V& tha tuc t6 tung: Bi don Cong ty C6 phan T3 c6 don dé nghi xét xir
Véng mit, can ct khoan 3 Diéu 296 Bo luat td tung dan sy, HbXX tién hanh xét xtr
vu an.

[2] Xét ndi dung khang cdo cua bi don Cong ty C6 phan T3 Ve nghia vu cua
bi don dbi véi sd tlen goc va lai phai tra cho nguyén don Cong ty cb phan T2, thay:

[2.1] P6i véi tién no goc:

Cong ty C6 phan T2 (goi tit Cong ty T2) va Cong ty C6 phan T3 (goi tat
Cong ty T3) c6 ky két cac Hop dong thi cong vé viée: “Thi cong Dy dn Phdn khu
quy hoach sé 02 thuéc dw dn Khu nghi dudng va nha ¢ cao cip T phia Déng
duong T tai Phuong H, Quan N, TP Pa Ning”, bao gém cac hop dong sau va
Cong ty T2 cho rang:

- Hop dong sb: 289/2021/HERITAGE/HDTP/SCG-TQ ky ngay 28/09/2021-
Thi cong ha tang k¥ thuat. Gia tri Hop dong 1a: 56.183.492.000 dong, gia tri dé
nghi thanh toan 1a: 28.488.122.414 dong, da thanh toan la: 22.318.881.648 dong.

- Hop ddng s6: 2911/2021/HERITAGE/SCG-TQ ky ngay 29/11/2021 - Thi
cong két cdu phan ngam 59 cin biét thu dai tra. Gia tri Hop dong la:
79.306.316.586 dong, gia tri dé nghi thanh toan 1a: 56.767.890.363, di thanh toan
1a: 34.444.311.199 dong.

- Hop ddng sé: 136/2022/HERITAGE/SCG-TQ ky ngay 13/06/2022 - Thi
cong két cau cua phan ngdm Beach Club. Cong ty T2 da gtri hd so dé nghi tam tmg
v6i sb tién 12 989.677.200d va hd so dé nghi thanh toan véi sb tién 2.276.557.576d
nhung khong nhan duoc bt ky khoan nao tir Cong ty T3.Tinh dén hién nay, Cong
ty T3 chua thanh toan cho Cong ty T2 tong s tién 13 3.266.234.776d mic du ho so
da duoc phé duyét va hoa don da duoc phat hanh.

- Hop dong s6 307/2022/METALAND /SCG-TQ vao ngay 30/07/2022 véi
tong gia tri Hop dong 1a 3.358.909.000d. Ngay 26/10/2022, Cong ty T2 di ¢o
Cong van sd 371/TQ-TU dé nghi Cong ty T3 tam tng 15% gia tri Hop dong la
503.836.350d

Cong ty T2 da thyc hién xong khdi lugng cong trinh véi tong gia tri 1a
39.353.079.223d va Cong ty T2 da xuat hoa don gia tri gia ting 32.262.890.5544,
con lai 7.090.188.668d da trinh nhung chua dugc phia Céng ty T3 xac nhan.

Xét thay:

Pbi véi cac phan trinh bay cua Cong ty T3 cho rang: Nha thau di vi pham
tién do thi cong ma chua dugc tinh vao cac ho so thanh toan dé khau trir. Tién do
vi pham nay 1a trudc khi dimng thi cong va sau khi nha thau gtri hd so thanh toan.

HPXX nhan dinh nhu sau: Tir ngay 22/02/2022 dén ngay 23/11/2023 Cong ty
T7 d3 c6 08 Cong vin gui Cong ty T3 vé viée: Pé nghi thanh todn va phé duyét
cdc phat sinh, phu luc hop déng, trong d6 néu rd: Cong ty T3 thuong xuyén cham
tré trong viéc thanh toan cac khoan dén han cho Cong ty T2, tinh trang ng tdn dong
va tré han kéo dai di anh huong nghiém trong dén tai chinh ctua Cong ty va lii vay


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20X%C3%A2y%20d%E1%BB%B1ng%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20X%C3%A2y%20d%E1%BB%B1ng%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20T%E1%BA%ADp%20%C4%91o%C3%A0n%20X%C3%A2y%20d%E1%BB%B1ng%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20cao%20c%E1%BA%A5p%20The%20Empire
https://trolyao.toaan.gov.vn/l%20link/o%20%C4%91%C6%B0%E1%BB%9Dng%20Tr%C6%B0%E1%BB%9Dng%20Sa%20t%E1%BA%A1i%20Ph%C6%B0%E1%BB%9Dng%20H%C3%B2a%20H%E1%BA%A3i,%20Qu%E1%BA%ADn%20Ng%C5%A9%20H%C3%A0nh%20S%C6%A1n,%20TP%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
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https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thanh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thanh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
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Ngan hang, bugc Cong ty T2 phai tam ngumg thi cong cong trinh, tinh den ngay
22/02/2023, tong sO tién géc ma cong ty T3 chua thanh toan (d duoc Xuat hoa
don, da day du ho so chimg tir) cho Cong ty T2 1a 32.262.890.555 ddng, sd tién 14i
chdm thanh toan dén hét ngay 22/02/2023 1a 1.693.552.035 dong, tong cong:
33.956.442.590 dong.

Tai phién hop ngay 06/3/2023, dai dién ctia Cong ty T3 - do 6ng Bui Van T -
Téng Giam ddc di ky xac nhan no hién tai 1a 39.353.079.223 dong (trong d6 da
xuét hoa don 32.262.890.554d; 7.090.188.668 dong hd so di trinh chua dugc xac
nhan) va dua ra ké hoach trong 03 thang tiép theo 3, 4, 5 chwa thé thanh toan dugc
ngay cho nha thau va trudc ngay 15/3 s& xtr ly xong cac ton dong vé ho so. Hai bén
théng nhat trudc ngay 15/3 s& thong nhat ho so quyet toan cac goi thau dang thi
cong va xtr 1y dat diém ho so ton dong ma khong hé dé cap gi dén viéc cham tién
d6 thi cong, nén phan trinh bay ciia SCG vé viéc Cong ty T2 chiam thi cong la
khong c6 can cu.

Ngoal ra, Cong ty T3 con yéu cau phai khau trir phan tam Ung, cong ng chua
tinh khau trir s6 tién phat vi pham tién do theo Hop dong, vi pham nghia vy vé gia
han bao lanh tam tng, bao 1anh thuc hién hop dong khi hét han.

HDPXX xét thdy, tai khoan 9.2 Piéu 9 ciia Hop dong quy dinh Céng ty T3 chi
dugc thu hoi 100% gia tri tam tng khi khoi lwong thanh toan cho Cong ty T2 dat
80% gia tri Hop dong. Nhung d6i vé6i gia tri cac Hop dong ma Cong ty T3 da
thanh toan cho Cong ty T2 déu chua dat 80% gia tri dé nghi thanh toan (chua néi
dén gia tri Hop dong).

Céc cong trinh trén da ngung thi cong vao ngay 10 thang 10 nam 2022 va ly
do ngung thi cong la do Cong ty T3 khong thuc hién viéc thanh toan cho cac han
muc cong trinh ma Cong ty T2 da thuc hién, nén méi dan dén viéc ngung thi cong.
Nhu vy, viéc dimg thi cong phan 15i thudc vé phia cong ty T3.

Mit khac, ngay 24/8/2023 Cong ty T3 c¢6 cong vin sd 72/2023, ndi dung cho
rang cac Hop dong 289, 2510, 2911, PLHD s6 02 ciia Hop dong s6 2911, nha thau
bi phat do chiam tién d¢ 13 15.685.097.225 d6ng va s& khau trir vao cac IPC thanh
toan, s tién tam tng chua khau trir/thu hoi 4.010.536.446 dong sé& tién hanh thu
/khiu trir vao gia tri thanh toan.

Vi vay, Cap so tham ciling da nhén dinh dbi voi s tién tam ung ma Cong ty
T2 da tam Gmg s& dugc khau trir khi bén Cong ty T3 thanh toan sb tién cong ng cho
Cong ty T2 1a phu hop va tuyén budc Cong ty T3 c6 nghia vu phai tra cho Cong ty
T2 tién gdc 14 32.262.890.554 ddng 1a co cin cr, nén HDXX cap phiic tham khong
chap nhan khang cdo noi dung nay cua Cong ty T3.

Pbi voi trinh bay cua Cong ty T3 cho rang: T2 vi pham nghia vu vé duy tri
Bio lanh tam tng va Bao lanh thuc hién Hop dong. Ngay Bao lanh hét han 1a
30/4/2022. Thoi diém nha thau trinh hd so thanh toan thi cac bao lanh nay da
khéng con hiéu luc phap lut. Chinh vi vy SCG c¢6 quyén dimg thanh toan theo
quy dinh.

Xét thay: Trén thyc té, Cong trinh di ngimg thi cong vao ngay 10/10 /2022 va
Iy do ngimg thi cong 14 do Cong ty T3 khong thuc hién viéc thanh toan doi véi cac
han muc cong trinh ma T2 d4 thyc hién. Cong ty T3 cho rang c6 quyén dung thanh


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20ph%C3%A1p%20lu%E1%BA%ADt%20c%E1%BB%A7a%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20x%C3%A2y%20d%E1%BB%B1ng%20SCG:%3C/b%3E%20B%C3%B9i%20V%C4%83n%20T%C6%B0
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
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https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
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toan v6i Iy do T2 vi pham nghia vu vé duy tri Bao lanh tam mg va Bao lanh thuc
hién Hop ddng 1a khong c6 cin cir. Mat khac, tai phién hop ngay 06/3/2023 Cong
ty T3 ciing khong dé cap dén ndi dung nay. Cip so tham ciing di nhan dinh cac
chtng thu bao lanh cia ngan hang dd hét thoi hiéu bao lanh va viée tranh chap
gitra Cong ty T2 ddi vOi Cong ty T3 khong con lién quan dén cac ngan hang nira,
nén khoéng xem xét quyén loi, nghia vu cua nhimg nguoi o quyen loi nghia vu lién
quan trong vu an nay, vi viy HDXX cép phuc thim khong dé cap dén.

[2.2] Vé tién lai:

Cin ctr diém d, khoan 9.3 Piéu 9 cta cac hop dong cac bén da thoa thuan:
“Oud thoi han 30 ngay lam viéc ké tir ngay thoi han thanh todn quy dinh tai muc b
khoan 9.3 ma cdac bén chua thuc hien viéc thanh toan. Bén A sé phai thanh toan ca
mikc 1di sudt qud han (dp dung bang mirc 1di sudt tién giri ngdn han) dp dung cho
ngay dau tién cham thanh todn do ngdn hang noi bén B mo tai khoan cong bé ké
tir ngay dau tién chdm thanh todn dén ngay bén A thanh toan ddy dii cho bén B”.

Nhu véy, sau 30 ngdy lam viéc ké tir ngay xuat hoa don ma Céng ty T3 van
chua thanh todn cho Cong ty T2 thi Cong ty T2 sé& tinh 13i cham thanh toan ké tir
ngay cham thanh toan 1a ngay sau ngay xuat hoa don cho dén ngay Coéng ty T3
thanh toan thyc té cho Cong ty T2.

Tai bién ban hop ngay 06/03/2023, Cong ty T2 da ghi rd s6 ngdy cham thanh
toan tinh tir ngdy xuat héa don va Cong ty T3 da ky xac nhan ma khong c6 bat ky
phan ddi nao.

Thue té, Cong ty T2 chi tinh 14i ké tur ngay thir 25 tinh tir ngay xuét hoa don
1a phu hop vo1 thoa thuan ma cac bén da ky két va muc 13i suat theo muc 13i suat
tién giri ma bén Cong ty T2 ap dung co giao dong tu 5,60% dén 7,40%/ nim (tay
theo timg Hop dong cu thé), s tién 1ai chim thanh toan cua Cong ty T3 tinh dén
ngay 15/5/2024 1a 2.928.494.130d va duoc cp so tham chap nhan 13 c6 cin cir va
phtt hop véi Didu 468 Bo luat dan su, nén HDXX cép phuc tham khong chap nhan
ndi dung khang cao nay cua Cong ty T3.

Tir nhimg phén tich & trén, Cap so tham da chap nhan yéu cau cua Cong ty
T2, budc COng ty T3 phai tra cho Cong ty T2 tién ng gdc: 32.262.890.554d va
2.928.494.1304 tién 1ai, tong cong: 35.191.684.000d 1a dung phéap luat, nén HDXX
cap phic tham khong chdp nhan toan bo khang céo cua Cong ty T3.

[3] Xeét dé nghi cua dai di¢n Vién kiém sat nhan dan thanh phé Pa Ning vé
viéc khong chap nhan toan bd khang cdo cta bi don Cong ty T3 1a phu hop véi
nhan dinh cia HDXX, nén chép nhan.

[4] V& an phi phuc thim: Khang co ciia Cong ty T3 khong duoc chip nhén,
nén phai chiu an phi kinh doanh thuwong mai phtc tham 1a 2.000.000 dong.

Céc phan quyét dinh khac ciia Ban an so thim khong bi khang céo, khéng
nghi Hoi dong xét xir khong giai quyét, co hiéu luc phap luat ké tir ngay hét thoi
han khang cao, khang nghi.

Vi cdc lé trén;

QUYET PINH:
Can cr vao khoan 3 Piéu 296 va khoan 1 Diéu 308 B luat to tung dan su;
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https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Th%C3%A0nh%20Qu%C3%A2n%20s%E1%BB%91
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20SCG
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Khoéng chdp nhan toan bd khang céo ctia Cong ty Co6 phan T3. Giit nguyén
ban an kinh doanh thuwong mai so thim sb: 07/2024/KDTM - ST ngay 15 thang 5
nam 2024 cta Toa 4n nhan dan quan N, thanh phd Pa Néng.

Cin ctr Diéu 4 luat thuong mai; Piéu 144 Luat xay dung; cac Diéu 280, 357
Bo luat dan syu; khoan 1 Diéu 29 Nghi quyét 326/2016/UBTVQHI14 ngay
30/12/2016 cta Uy ban thuong vu Qubc hodi quy dinh vé mirc thu, mién giam thu,
ndp, quan 1y va str dung an phi, 1€ phi cua Toa an.

Xu:

1. Budc Coéng ty c6 phan T3 phai tra cho Cong ty cd phan T2 sb tién
35.191.684.000d (ba mwoi lam ty, mot tram chin mot triéu, sdu tram tam muoi bon
nghin dong). Trong d0, tién no gdc 14 32.262.890.554 ddng va tién 1ai phat sinh
dén hét ngay 15/5/2024 14 2.928.494.130 dong.

Ké tir ngdy 16/5/2024 cho dén khi thi hanh 4n xong, bén phai thi hanh an con
phai chiu khoan tién 13i ciia s6 tién con phai thi hanh an theo mc 14i suat cac bén
d3 thoa thuan tai cac hop dong:

- Hop dong s6 289/2021/HERITAGE/HDTP/SCG-TQ, ngay 28/9/2021.

- Hop dong s6 2911/2021/HERITAGE/SCG-TQ ngay 29/11/2021.

- Hop dong s6 136/2022/HERITAGE/SCG-TQ ngay 13/6/2022.

- Hop dong s6 307/2022/METALAND /SCG-TQ ngay 30/7/2022.

2. An phi kinh doanh thuong mai so tham: 143. 191.000d (mgt tram bén muoi
ba triéu, mot tram chin miwroi mot nghin dong) Cong ty c¢o phan T3 phai chiu.

Hoan tra lai Cong ty cd phan T2 sb tién tam Ung 4n phi da ndp 72.140.0004d
(bdy muwoi hai triéu, mot tram bon muoi nghin dong) theo bién lai thu s6 0009629
ngay 25/4/2023, tai Chi cuc Thi hanh an quan N, thanh ph ba Nang

3. An phi kinh doanh thuwong mai phuc tham: Cong ty co phan T3 phai chiu la
2.000.000 dong (hai triéu dong), nhung duoc khau trir vao s tién 2.000.000 dong
(hai triéu dong) tam Gmg an phi phuc tham d3 nop tai bién lai thu s6 0003334 ngay
28/6/2024 cua Chi cyc Thi hanh an dan sy quan Ngii Hanh Son, thanh phé ba
Ning. Cong ty ¢ phan T3 d3 ndp du an phi kinh doanh thwong mai phuc tham.

Cac phan quyét dinh khac cia Ban an so tham khong bi khang cdo, khang
nghi Hoi dong xét xir khong giai quyét, c6 hiéu luc phap luat ké tir ngay hét thoi
han khang cdo, khang nghi.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luét thi hanh an
dan sy thi nguoi dugce thi hanh an dan sy, ngudi phai thi hanh an dan su co quyén
théa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh 4n hodc bi
cudng ché thi hanh 4n theo quy dinh tai cac diéu 6,7 va 9 Luét Thi hanh 4n dan su;
thot hiéu thi hanh 4n dugc thuc hién theo quy dinh tai diéu 30 Luat Thi hanh an
dan sy.

Noi nhin: ) TM. HQI PONG XET XU PHUC THAM
- VKSND TP. ba Nang; THAM PHAN - CHU TQA PHIEN TOA
- Chi cuc THADS quan N;

- TAND quéan N;


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20x%C3%A2y%20d%E1%BB%B1ng%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20x%C3%A2y%20d%E1%BB%B1ng%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20x%C3%A2y%20d%E1%BB%B1ng%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20x%C3%A2y%20d%E1%BB%B1ng%20SCG
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20x%C3%A2y%20d%E1%BB%B1ng%20SCG
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- Cac duong su;
- Luu ho so vu an.

P6 Thi Thiay Niing



