TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH PINH Doc 1ap — Tw do — Hanh phic

Ban an s6: 157 /2024/DS-PT

Ngay: 28 — 8 — 2024

V/V Tranh chip Hop ddng mua ban can ho
va Hop dong thué cin ho

, "NHAN DANH
NUOC CONG XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH PINH

- Thanh phéin Hpi dong xét xir phiic thdm géom co:

Tham phan - Chit toa phién toa: Ong Phan Minh Diing.

Cdc Tham phdan: Ong Thai Vian Ha.

Ba D4 Thi Tham.

- Thu ky phién toa: Ba Huynh Thi Phuong Thuy l1a Thu ky Toa 4n nhan dan
tinh Binh Dinh.

- Dai dién Vién kiéigc sdat nhdn din tinh Binh Dinh tham gia phién toa: Ba
Dang Thi Thanh Tric - Kiém sat vién.

Ngay 28 thang 8 nam 2024 tai tru so Toa an nhan déan tinh Binh DPinh xét xu

phuc tham cong khai vu an thy 1y s6 169/2024/TLPT-DS ngay 21 thang 12 nam 2023
vé viéc “Tranh chip Hop ddng mua ban cin hd va Hop ddng thué cin ho”.

Do Ban an dan sy so tham s6 208/2023/DS-ST ngay 14 thang 9 ndm 2024 cua
Toa an nhan dan thanh pho Q, bi khang céo.

Theo Quyét dinh dua vu an ra xét xt phuc tham sé 135/2024/QDXXPT-DS
ngay 01 thang 8 nam 2024, gifra cac duong su:

_- Nguyén don: Qng Huynh Kim Khanh L; noi cu tra: GO2 Park Riverside, 5O

A B Ong T, t6 dan pho H, khu ph6 A, phuong P, quan I, TP ..

Nguoi dai dién hop phdp cia nguyén don 6ng Huynh Kim Khanh L: Ong
Hoang Minh T1; noi cu tra: D Buong T (hém D L), phuong T, Quan A, Tp . (dia
chi cii: A dudng s6 H, phuong A, quan G, TP .) - Vén ban uy quyen ngay 08 thang

9 ndm 2020 tai Van phong C, s6 E B, phuong A, quan D, TP . (ving mat — c¢6 don
deé nghi xét xtr vang mat).

- Bi domn:
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1. Cong ty c6 phan T2

Tru sé tai: Tﬁng B, Toa nha B, s6 B duong C, phu’(‘)‘nqg D, quan C, Thanh phé
Ha Noi; Nguoi dai dién theo phap luat: Ong Lé Tién D — Tong giam doc.
Nguoi dai dién theo oty quyén: Ong Tran Van H; Pia chi: Tang C, Toa nha F,

ngd E, duong L, phuong M, quan N, Ha Noi — Chuc vu 1a nhan vién (theo Gidy ay
quyén sé 56/GUQ-TGD ngay 07/5/2024) (ving mit — c6 don xét xir vang mat).

- Nguroi ¢6 quyén loi, nghia vu lién quan:

1.Ba Ho Song N; noi cur tru: G02 Park Riverside, s6 AB Ong T, t6 dan phd
H, khu pho A, phuong P, quan I, TP. (vang mat)

2. Cong ty c¢o phan F

Tru s6 tai: Khu phd D, khu D - C, xd N, thanh phd Q; Nguoi dai dién theo
phap luat: Ba Tran Thi Kim Q — Giam ddc; Nguoi dai dién theo iy quyén: Ong
Nguyén Minh D; Dia chi: Tang C, Toa nha F, ngd E, duong L, phuong M, quan N,
Ha No6i — Chic vu 1a nhéan vién (theo Gidy uy quyén s6 15/GUQ-TGP ngay
07/5/2024) (vang mit — c¢6 don dé nghi xét x{r ving mit)

3. Ngan hang TMCP P; dia chi tru s¢ chinh: Tang B, Toa nha T (T,16 1-13,
khu chirc nang s6 1-KDT mé6i T), 15T, KP3,P. T, TP .

Nguweoi dai di¢n hop phdp cua Ngan hang TMCP P: Ong Ngu}fén Van L1 - Van
ban ty quyén ngay 15/8/2023 (vang mat — c6 don d€ nghi xét xir vang mat).

- Ngwoi khang cdo: Ong Hoang Minh T1 la nguoi dai dién hop phap cia
nguyén don 6ng Huynh Kim Khanh L, bi don Cong ty c6 phan T2.

NOI DUNG VU AN:

Nguyén don 6ng Huynh Kim Khanh L trinh bay:

Ngay 08/01/2018, 6ng Huynh Kim K L ¢6 ky Hop dong mua ban can hd so
48A22/2018/HDMBCH-THECOASTALHILL v6i Cong ty c6 phan T2 (sau day viét
tat 1a Tap doan T2) mua can ho s6 22, tai tang H, Z, dién tich 40m?, thuoc Du 4n khu
do thi S toa lac tai khu K, xa N, thanh phé Q, tinh Binh Pinh, véi gid can ho chua
bao gdm kinh phi bao tri phan s& hitu chung 1a 1.453.000.0004 (gia nay di bao gdm
VAT). Ong L da thanh toan 95% gia ban can h¢ véi s6 tién 1a 1.373.960.920d theo
hoa don s6 00507 cua Téap doan T2 ngay 21/04/2020, chua thanh toan 2% kinh phi
bao tri phan sé hitu chung. Sé tién tuong img 5% con lai 6ng L s& dong cho Tap doan
T2 khi nhan ban giao gidy ching nhan. Ngay 21/05/2018, éng L duoc ky hop dong
thué va quan ly tai san s6 48A22/2018/HDTCH- THECOASTALHILL véi Cong ty
co phan F (sau day viét tit 1a Cong tyF) dé dugc huodng tién thué mdi nam. Theo
thoa thuan hop dong thué, gia tinh tién thué cia 6ng L 1a 1.320.909.091d. Hop dong
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thué c6 hi¢u lyc ngay khi 6ng L thanh toan cho Cong ty CP T2 95% gié ban cén ho.
Thuec té, 6ng L di nhan tién thué tir Cong ty Co phan F tinh tir lac ky hop dong thué
cho dén ngay 01/07/2019. Ké tir ngay nay cho dén nay, ong L chua nhan dugc tién
thué ctia Cong ty Co phan F. Theo Piéu 4.2 ctia hop ddng mua ban cin h, hai bén
théng nhét bén ¢6 trach nhiém thue hién viéc xay dung khu can hd theo duing tién do
thoa thuan dudi day: Giai doan 1: Khéi céng Quy I11/2017; Giai doan 2: Cdt néc
thang 4/2018; Giai doan 3: Hodan thanh viéc xdy dwng Quy I11/2018. Theo Diéu 8.2
ctia hop dong nay, thoi diém ban giao cin ho du kién cua bén ban cho bén mua vao
Quy 4/2018. Hai bén thong nhat, thoi gian ban giao cin ho c¢6 thé duoc gia han tdi
da hai 1an, mdi 1an khong dugc cham qua 45 ngay. Viéc cham ban giao phai duoc
lap bang van ban giri dén bén mua trong d6 néu rd 1y do cham ban giao. Hién tai
cong trinh du an nay ciing chua hoan thanh viéc xay dung. Chu dau tu 1a Tap doan
T2 ciing khong ban giao can hd cho 6ng L, mac du 6ng da thanh todn 95% gia ban
can ho. Tap doan T2 da vi pham hop d6ng cham ban giao can h cho 6ng L gan 02
nam nay. Ong L da co don thong bao viéc don phuong cham dut hop dong voi Cong
ty CP T2 va yéu cau giai quyét viéc cham dit hop dong va tra lai tién, cing nhu phat
vi pham, boi thuong theo quy dinh tai Picu 4.2; Diéu 8.2; Piéu 12.2.2; Piéu 15.3 cta
Hop dong mua ban cin ho. Nhung Cong ty CP T2 nai nhiéu 1y do, trong d6 1y do
khach quan la dai dich Covid, dé co tinh tri hodn, né tranh giai quyét. Nay nguyén
don yéu cau cham dat hop dong mua ban cin ho giita 6ng v4i Tap doan T2; budc
Tap doan T2 thanh toan cho 6ng Huynh Kim K Luan cac khoan tién sau: Tién mua
can hg la 1.373.960.920d¢ ma ong da thanh todn theo hoa don dién tor VAT $6
0000225 ciia Cty CP tap doan T2 ngay 25/08/2020; Tién phat vi pham 8% tinh trén
gia ban can ho 1a 116.240.000d; Tién boi thuong thiét hai 132.000.000d tuong tmg
tién cho thué cin ho tam tinh tir ngay 01/07/2019 tinh t6i 01/07/2020 cin ct trén gia
tinh tién thué ma éng chwra duoc nhan tir Cong ty Co phan F va Resort; Tién 13i chim
ban giao tinh dén ngay hop dong hai bén cham dat tam tinh 1a 360.000.000d. Tong
s6 tién ma ong Huynh Kim K L yéu cau Tap doan T2 tra va thanh toan cho ong la:
1.982.200.9204.

Bi don Céng ty cé phan T2 trinh bay:

Ngay 08/01/2018, Tap doan T2 va 6ng Huynh Kim K Luan c6 ky két Hop
dong mua ban cin ho s6 48A22/2018/HDMBCH-THECOASTALHILL cling cac
Phu luc dé thuc hién viéc mua ban cin ho sb 22 tai téng 8A, Z thudc T6 H can ho
khach san T3 thudéc Du 4n Khu d6 thi D c¢6 dia chi tai Khu K, xa N, thanh phé Q,
tinh Binh Dinh. Theo d6, cac bén da thoa thuan gia ban can ho 1a 1.453.000.0004.
Thoi diém ban giao can ho: Dy kién vao Quy IV/2018. Hai bén thdng nhit thoi gian
ban giao can ho co thé duoc gia han t6i da 02 lan voi téng thot gian gia han khong
vuot qua 90 ngay ké tir ngay cudi cung cua thoi diém du kién ban giao cin ho. Trong
qua trinh thyc hién Hop dong, do phai thyc hién quyet dinh cia Co quan Nha Nudc

c¢6 tham quyén lién quan dén viéc kinh doanh san pham Cian ho khach san - Condotel
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d6ng thoi do anh hudng ning né cua dich bénh Covid 19 d3 dan dén viéc ban giao
cin ho khong thé dién ra theo du kién nhu trong Hop ddng dd ghi nhan. Ngay sau
khi ky hop dong, 6ng Huynh Kim Khanh L d3 ky két Hop dong thué va quan 1y tai
san can ho sb 48A22/2018/HDTCH-THECOASTALHILL ngay 21/05/2018 véi
Cong ty c¢b phan F. Theo d6, 6ng Huynh Kim Khanh L d3 déng ¥ cho Cong ty F thué
lai cin ho 48A22 néu trén va hudng tién thué tir thoi diém ong L thanh toan du 95%
gia ban can ho cho Tap doan T2 theo Hop ddng mua ban. Thoi han thué duge kéo
dai cho dén ngay cudi cing cua thoi han hoat dong ctia Du an. Ong L cam két s&
khong cham dit Hop df)ng thué vi bat ¢t 1y do gi va cam két dam bao nghia vu cho
thué lién tuc khong gian doan véi Cong ty F. Truong hop Hop dong thué bi chAm
dut vi bat ky 1y do gi thi ong L chap nhan viéc Tap doan T2 c6 quyén cham dit Hop
d6ng mua ban va ap dung cac ché tai phat, boi thudng thiét hai nhu dbi véi trudng
hop 6ng L vi pham nghia vu thanh toan.

Tap doan T2 khong dong ¥ voi yéu cau khai kién ciia nguyén don, bai 1&: Viéc
cham ban giao can ho cho nguyén don 1a do sy kién bat kha khang nhu da phan tich
o trén. Do do, truong hop nay, can ctr theo Piéu 15.1 Hop déng thi bi don khong bi

coi la vi pham Hop dong. Tap doan T2 khong déng ¥ véi yéu cau cua nguyén don vé
viéc yéu cau cham dut hop dong va hoan tra lai toan bo tién mua cin ho ma nguyen
don di thanh toan. V& yéu cau s tién phat 8% s6 tién 116.240.000d: Cin cit Diéu
12.4.3 Hop dong, diéu 1.2 Phu lyc 3 Hop dong thi khi mot bén vi pham hop dong
dan dén viéc bén kia don phuong chim dit Hop dong thi bén vi pham phai thanh
toan cho Bén bi vi pham khoan tién phat 8% gia ban cin ho (chua bao gdm cac khoan
thué phai ndp). Do d6, viéc nguyén don yéu cu thanh toan sé tién 116.240.0004 1a
khong trén co sé gid ban cian ho sau khi trir 10% thué VAT 1a khong dang véi thoa
thuan cua cac bén theo Hop dong. Viéc 6ng L yéu cau thanh toan tién boi thudng
thiét hai s tién 132.000.000d twong Gng v&i 10% tién cho thué cin ho tam tinh tir
ngay 01/07/2019 tinh t&i 01/07/2020 cin ct trén gia tinh tién thué ma 6ng L chua
duogc nhan tir Cong ty F 1a khong c6 can ctr boi 1€: day khong phai la thiét hai thuc
té, truc tiép phat sinh tir viéc cham ban giao cin ho ctia Tap doan T2. Theo thong tin
Tap doan T2 dugc biét thi ngay sau khi ky két Hop dong thué cian ho, Cong ty F da
thanh toan tién thué can ho cho ong L ma khong phu thude vao viéc 6ng L da nhan
ban giao cin ho hay chua. Viéc 6ng L chua nhan duoc tién thué tir Cong ty F (néu
c6) 1a tranh chép gitta 6ng L va Cong ty F, Tap doan T2 khong c6 nghia vu phai boi
thuong thiét hai cho 6ng L trong truong hgp Cong ty F vi pham nghia vu véi ong
LVé yéu cau thanh toan lai cham ban giao 360.000.000d: Sau khi ky hop dong,
nguyén don di chuyén khoan cho Tap doan T2 s tién 1a 1.373.960.920d. Tuy nhién,
theo quy dinh ctia Diéu 2 Phu luc 03 ctia Hop ddng vé thoi han thanh toan thi nguyén
don da cham tré trong qua trinh thanh toan cu thé: Bén mua cham thyc hién nghia vu
thanh toan cua Dot 1 tir 08/01/2018 dén ngay 29/03/2018, tinh trén s6 tién cham ndp
la 435.900.000d. Bén mua cham thyc hién nghia vu thanh toan cta D1 2 tu ngay

13/01/2018 dén ngay 29/03/2018, tinh trén sé tién cham nop la 72.650.000d.
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Cin ctr theo Piéu 12.2.1 hop dong thi nguyén don mudn ap dung quyén tinh
141 phat do bén ban Tap doan T2 cham ban giao cin ho thi phai thoa méin dong thoi
hai diéu kién: Bén mua di thanh toan diy du va dung han gia ban can ho theo tién do
thoa thuan trong hop ddng va bén ban cham ban giao can ho qua 90 ngay ké tir ngay
cudi cung cta thoi han du kién ban giao. Tuy nhién, nhu dé phén tich ¢ trén nguyén
don da khong thanh toan ding han gia ban can ho theo tién do ghi nhan tai Diéu 2
Phu luc 03 Hop dong. Do d6, nguyén don khong du diéu kién dé yéu cau tinh 1ai
cham ban giao cin ho dbi véi Tap doan T2. Thém vao d6, Tap doan T2 di c6 thong
bao ban giao cin ho cho nguyén don nhung nguyén don khong dén nhan ban giao
nén viéc nguyén don yéu cau tinh lai cham ban giao Ia khong cé can ct.

Ngueoi c6 quyén loi, nghia vu lién quan:
1. Céng ty Cé phan F trinh bay:

Ngay 21/05/2018, nguyén don va Cong ty F da ky két Hop dong thué va quan
ly tai san can ho s6 48A22/2018/HDTCH-THECOASTALHILL. Theo d6, nguyén
don da dong y cho Cong ty F thué lai can hd 48A22 néu trén va huong tién thué tir
thoi diém nguyén don thanh toan du 95% gia ban cin ho cho Tap doan T2 theo Hop
d6ng mua ban. Thoi han thué theo théa thuan tinh tir ngay nguyén don thanh toan du
95% gia ban can ho hoic tinh tir ngay cac bén ky Hop dong thué dén ngay cudi cliing
cua thot han hoat dong Du an theo Gidy ching nhan dau tu s6 4370030 do UBND
tinh B cap ngay 24/04/2015. Thyc hién theo thoa thuan cua Hop dong thug, Cong ty
F da tra tién thué cho nguyén don tinh tir nim 2018 dén nay voi tong sd tién la
128.188.637d.

Thuc té, nguyén don da thanh toan di1 95% gia ban can ho cho Chi dau tu vao
ngay 21/05/2018, ddng thoi di tién hanh ky Hop dong thué vao ngay 21/05/2018.
Nhu vay, can ctr theo quy dinh trén thi thoi han cho thué ctuia can ho 1a tir ngay
21/05/2018 cho dén khi hét thoi han hoat dong cta dur an. Trong thoi han thué néu
trén, nguyén don khong dugc don phuong cham dut Hop dong thué véi Cong ty F
trong bat cr truong hop nao. Tuy nhién, khi chua hét thoi han cia Hop dong thué thi
nguyen don da khoi kién yéu cau Toa an nhan dan thanh phé Q, tinh Binh Pinh tuyén
cham dut hgp dong mua ban cin ho voi Tap doan T2.

Viéc Hop déng mua ban cian ho bi chim dat khién cho Cong ty F khong thé
tiép tuc thuc hién Hop d6ng thué lai can ho theo thoa thuan giita cac bén. Thoi diém
nguyén don yéu cau don phuong cham dut Hop dong mua ban cin ho ciing chinh 1a
thoi diém nguyén don da don phuong cham dut Hop ddng thué voi Cong ty F. Vige
nguyén don chim dit Hop dong thué 13 vi pham nghia vu ctia bén cho thué vé viéc
dam bao thoi han cho thué duoc quy dinh tai Pidu 5 cua Hop ddng thué. Cin cr
khoan 10.2, 10.3 Piéu 10 ctia Hop dong thué quy dinh truong hop nay F dugc ap
dung cac ché tai lién quan do hanh vi chim dat Hop ddng thué trai phap luat cua
nguyén don giy ra bao gdm: Y&u cau nguyén don hoan tra lai cho Cong ty F toan bd
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s6 tién thué da nhan cung tién 13i phét sinh tinh bang 150% lai suat tién giri tiét kiém
tra lai sau ky han 06 thang d6i voi Khach hang c4 nhan cuia Ngan hang D2 (B) cong
bo tai thoi diém nguyén don thong bao don phuong cham dut Hop dong trén tong 50
tién cho thué thuc nhan tinh tir ngay bat dau cho dén ngay nguyén don hoan tra tién
trén thuc té. Dong thdi yéu cau nguyén don phai thanh toan cho ching toi khoan tién
phat tuong duong 8% gié tri phén nghia vu bi vi pham cung vé6i viéc bdi thuong thiét
hai cho Cong ty F do hanh vi chdm dut hop dong thué trai phap luat gay ra. Tir nhiing
phan tich néu trén, truong hop Toa an chap nhén yéu cau khoi kién cta nguyén don
vé viéc cham dat Hop dong mua ban giita nguyén don va Tap doan T2, kinh dé nghi
Toa 4n chdp nhan yéu cau doc 1ap cua F tuyén cham dut Hop dong thué va budc
nguyén don thanh toan toan bd cac khoan t1en v4i tong cong tam tinh dén ngay
07/06/2023 1a 362.697.253d. Trong d6 bao gém cac khoan tién: Tién thué di nhan
128.188.637d; Thanh toan tién 1di phat sinh bang 150% 13i sut tién gui tiét kiém tra
1ai sau ky han 06 thang d6i v6i khach hang ca nhan cua ngan hang B cong b tai thoi
diém nguyén don cham dat Hop dong thué tinh trén tong sb tién cho thué thuc nhan
tinh tr ngy bat dau phat sinh hiéu luc ciia Hop dong thué dén khi nguyén don hoan
thanh nghia vu thanh toan 1a 38.835.889d. Thanh toan s tién twrong duong véi 8%
gia tri phan nghia vu bi vi pham 1a 105.672.727d. Hoan tra lai cho F bang tién gi4 tri
cac dém nghi ma nguyén don da sir dung (néu co) theo quy dinh tai Piéu 7 cua Hop
ddng 13 90.000.0004.

2. Ba Ho Song N trinh bay:

Cian ho c¢6 ma cin 48A22 do ong Huynh Kim Khanh L dtng tén hop dong mua
ban 14 tai san chung cta vo chong 6ng ba. Viéc 6ng L dung tén ca nhan trén hop
déng mua ban dé tao diéu kién thuan loi trong giao dich. Tién mua cin ho 1a tién cua
vo chong. Ba yéu cau Toa 4n xem xét giai quyét bao vé quyén loi hop phéap cho 6ng
ba theo quy dinh phép luat.

3. Ngan hang TMCP P trinh bay:

Ngay 18/3/2020, Tép doan T2 ky két voi Ngan hang TMCP P (sau day viét tat
1a ngan hang) hop dong thé chap quyén sir dung dat va tai san gan lién véi dat da
duoc Phong C1, S tu phap tinh Binh Dinh céng chimg. Theo do6, Tap doan T2 da
thé chap cho ngan hang quyén su dung dat va cong trinh xdy dung trén dat di¢n tich
57.718,1m? tai khu kinh té N, TP, tinh Binh Dinh theo Glay ching nhan quyen su
dung dat, quyén so hiru nha & va tai san gan lién voi dat s6 CN 5342, s6 vao so cap
gidy chimg nhan CT0740 do S¢ tai nguyén va moi truong tinh Binh Dinh cap ngay
18/6/2019 dé bao dam nghia vu tra no cua Cong ty co phan dau tu va phat trién tinh
B. Viéc thé chap da duoc dang ky thé chip va Vin phong dang ky dat dai tinh B
chtng nhan thé chip ngay 18/3/2020 theo dung quy dinh phap luat. Cung ngay Tap
doan T2 va ngan hang K1 Van ban thoa thuan xac nhan vé tai san thé chip cho trai
phiéu Cong ty c6 phan dau tu va phat trién tinh B. Theo d6 hai bén thoa thuan tai san
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trén dat gom 395 can ho C thudc Z, 2,3, 4. D6i v6i can ho tranh chap gitra 6ng Huynh
Kim Khanh L va Tép doan T2 trong vu 4n nay khong c6 trong danh sach 395 can ho
Condotel thoa thuan thé chap Ngén hang khong c6 y kién gi d6i v6i yéu cau khai
kién cuia nguyén don, yéu cau Toa an giai quyét theo quy dinh phap luat.

Ban an dan su so thgm s6 208/2023/DS-ST ngay 14 thang 9 nam 2023 cua
Toa an nhan dan thanh pho Q quyét dinh:

1. Chap nhan mot phan yéu cau khoi kién ctia ong Huynh Kim Khénh L.

1.1. Tuyén b6 chdm dut Hop dong mua ban cin hd s6 48A22/2018/HDMBCH
- THECOASTALHILL ngay 08/01/2018 gitra Cong ty c6 phan T2 (bén ban) véi 6ng
Huynh Kim Khanh L (bé&n mua).

1.2. Bugc Cong ty ¢ phan T2 co nghia vy thanh toan cho 6ng Huynh Kim
Khanh L va ba Ho Song N cac khoan tién sau: tién mua cin h¢ da thanh toan la
1.380.350.000d; tién phat vi pham hop dong 13 105.672.000d; tién 14i chdm ban giao
cin ho 832.178.000d. Tong cong: 2.318.200.000d.

2. Khong chap nhan mot phan yéu cau khoi kién cua 6ng Huynh Kim K L vé
tién boi thuong thiét hai 132.000.000 dong twong ung tién cho thué can ho tam tinh
tor ngay 01/07/2019 tinh t&1 01/07/2020 can ¢ trén gia tinh tién thué.

3. Khong chap nhan yéu cau doc lap Cong ty c6 phan F vé hoan tra tién thué
da nhan 128.188.6374d.

Ngoai ra, ban an dan su so tham con quyét dinh vé 4n phi dan su so tham, Ve
chi phi t6 tung, vé quyén va nghia vu thi hanh an cua cac bén duong sy va quyén
khang céo.

- Ngay 28/9/2023 d6ng Hoang Minh T1 la nguoi dai dién hop phap cua nguyén
don 6ng Huynh Kim Khanh L khang cdo yéu cau Cong ty cd phan T2 phai bdi thuong
tién thué dang 1& nguyén don dugc nhan tiép néu hop dong thué khong bi cham dut;
Can h¢ khong con la cua nguyén don khi bi tuyén cham dit hop dong mua ban nhung
ban an so tham khi tuyén cham dut hop dong mua ban lai khong giai quyét hau qua
1a tuyén cham dut hop dong thué. Hon thé nita Cong ty c6 phan F di c6 yéu cau doc
1ap trong vu an, dé vu viéc tranh chap quan h¢ thué kéo dai, phai thong qua vu kién
khac dé giai quyét 1a cach giai quyét khong triét dé vu an.

- Ngay 06/10/2023 bi don Cong ty ¢ phan T2 khang cdo toan bd ban an so
tham s6 208/2023/DS-ST ngay 14 thang 9 nam 2023 ctia Toa 4n nhan dan thanh pho
Q. Tai giai doan xét xtr phtic tham, ong Tran Van H 1a nguoi dai dién theo uy quyén
cua bi don c6 van ban trinh bay ¥ kién ngay 07/5/2024 dé nghi Hoi dong x€t xur phic
tham xem xét stra ban so tham theo hudng khong xac dinh Cong ty Co phan T2 vi
pham nghia vu hop dong vé ban giao can ho, khong chap nhén yéu cau tap doan T2
thanh toan cac khoan tién phat va tién 13i chim ban giao can ho.
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Tai phién toa, dai dién Vién kiém sat nhan dan tinh Binh Pinh phat biéu y
kién: Trong qua trinh t4 tung, nguoi tién hanh t6 tung va nguoi tham gia t6 tung thuc
hién dung quy dinh cua phap luat t6 tung; Dong thdi dé nghi Hoi dong xét xir khong
chap nhan khang céo cta nguyén don 6ng Huynh Kim Khanh L, bi don Cong ty ¢6
phan T2. Ap dung khoan 1 Diéu 308 B¢ luat T4 tung Dén su, giit nguyén ban an dan
su so thdm ctia TAND thanh phd Q.

NHAN PINH CUA TOA AN:

[1] Sy vang mit ctia duong sy: Tai phién toa dai dién nguyén don ong Hoang
Mlnh T1, bi don Cong ty c6 phan T2, nguoi co quyén loi, nghia vu lién quan Cong
ty. o phan F, Ngan hang thuong mai co phan P c6 don dé nghi xét xir ving mit; ba
Hb Song N vang mat. Do céc duong su d duoc triéu tap hop 1¢ lan hai nén theo quy
dinh tai khoan 3 Diéu 296 B luat T tung Dan su, Toa van tién hanh xét xur vang
mat cac duong su

[2] Xét khang cdo cua nguyén don 6ng Huynh Kim Khanh L, Ho1 dong xét xir
thay rang:

[2.1] Nguyén don khang cdo yéu cau Cong ty co phan T2 phai boi thuong tién
thué déng 18 nguyén don duoc nhan tiép trong thoi gian ddm bao thu nhap néu hop
d6ng thué khong bi cham dat 13 khong ¢6 co sd, bai 18: Can ctr theo Hop dong thué
va quan 1y tai san can ho s6 48A22/2018/HPTCH-THECOASTALHILL ngay
21/5/2018 thi tién thué can ho 1a di twong cua Hop df)ng thué gitra 6ng L (bén cho
thué) va Cong ty Co phan F (bén thué) khong lién quan dén Cong ty co phan T2; néu
c6 tranh chép vé tién thué thi nghia vy ctia bén thué 1a Cong ty Co phan F (neu c0)
chtr khong lién quan dén Tap doan T2. Do do, nguyén don yéu cau Cong ty cb phan
T2 bdi thudng tién thué 1a khong c6 can cir, néu sau nay nguyén don cé tranh chap
v6i Cong ty Co phan F lién quan dén Hop dong thué va quan 1y tai san cin ho thi
Toa 4n sé thu Iy giai quyét bang vu an khac cling dam bao quyén loi cho cac bén
duong su.

Ban an so tham khong tuyén chdm dit Hop dong thué va quan 1y tai san cin
ho s6 48A22/2018/HDTCH-THECOASTALHILL ngay 21/05/2018 giita ong Huynh
Kim Khanh L (bén cho thu€) va Cong ty Co phan F (bén thué) vi nguyén don khong
yéu cau va theo don yéu cau doc 1ap cua Cong ty Co phan F va thong bao thu ly yéu
cau doc lap sO 91a/TB-TLVA ngay 07/11/2022 cua cap so tham chi giai quyét yéu
cau hoan tra toan bo s tién ong L da nhan sb tién thué 128.188.637d va khong tam
g an phi yéu cau cham dirt hop dong thué nén cap so tham khong tuyén cham dut
Hop dong thué va quan 1y tai san can ho 1a co co so. Pong thoi sau khi xét xir so
tham Cong ty C6 phan F khéng cd khang céo.

[3] Xét khang cdo cua bi don Cong ty c6 phan T2, xét thay:
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[3.1] V& yéu cau cham dirt hop dong mua ban can ho: Hop ddng mua ban cin
ho s6 48A22/2018/HPMBCH - THECOASTALHILL ngay 08/01/2018 gitta Cong
ty c6 phan T2 véi 6ng Huynh Kim Khanh L ¢am bao vé hinh thtrc, ndi dung va cac
diéu kién c6 hiéu lyc cta giao dich dan su theo cac Piéu 116, 117 BLDS niam 2015;
cac Piéu 118, 119, 121 Luat Nha & ndm 2014 nén ¢6 hiéu luc phap luat.

Hop dong mua ban cac bén di ky két khong an dinh chinh x4c ngay ban giao
can ho ma quy dinh cac mdc thoi gian lién quan dén ngay ban giao cin ho theo du
kién va ngay ban giao cin ho theo thong bao. Tai Piéu 8 cia HDMB cin hd cac bén
thoa thuan: Thoi gian du kién ban giao can hg vao Q, thoi gian ban giao c6 thé dugc
gia han toi da 02 lan nhung modi 1an khong dugce cham qua 45 ngay ké tir ngay cubi
cung cua thoi diém du klen ban giao cin ho cho bén mua. Vi vay, Hoi dong xét xtr
ap dung tuong duong vé cach tinh thoi gian theo Diéu 146 BLDS xac dinh thoi han
bén ban dy kién ban giao cho bén mua cham nhat 1a ngay 30/12/2018, o thé duoc
gia han t6i da 02 1an, mdi lan khong qua 45 ngay nghia 14 thoi han cudi cung thuc
hién ban giao la ngay 30/3/2019. Tai biéu 12.2.2 cua Hop déng quy dinh vé viéc ong
L dugc quyén don phuong cham dut hop dong néu Tap doan T2 cham ban giao can
ho qua 180 ngay ké tir ngay cubi cung cta thoi diém du klen ban giao va Piéu 15.1.3
cua Hop dong thé hién Hop dong dugc cham dit theo quyét dinh don phuong cham
dut hop dong ciia bén mua trong truong hop “... Bén bdn chdm ban giao cin hé theo
thod thudn tai Diéu 12.2.2 ciia Hop déng...”. Nhu’ vay, theo hop dong da qua thoi
han 180 ngay ké tir ngay cudi ciing cua thoi diém du kién ban giao can hé ma van
chua thyc hién viée ban giao thi bén mua c6 quyén don phuong chdm dut hop dong.
Ngay 08/9/2020, 6ng L di c¢6 Thong bao don phuong chim dut HDMB cin ho va
khong duoc phan hoi ciia Tap doan T2. Tap doan T2 trinh bay viéc cham ban giao
cin ho 1a do su thay ddi cta chinh sach phap luat lién quan dén viéc kinh doanh san
pham Can ho khach san. Tuy nhién, Tap doan T2 khong chimg minh dugc viéc nay
c6 lién quan dén tién d6 xay dung, cham ban giao cin ho. Pong thoi, Tap doan T2
cho rang nguyén don thira nhan da nhan thong bao ban giao ctia bi don nhung khong
dén nhan ban giao 13 vi pham Diéu 8.4 cia HPMB la khong c6 cin cir, boi 18 thoi
han cubi cing thuc hién ban giao 1a ngay 30/3/2019, trong khi d6 Thong bao nhan
ban giao ctia Tap doan T2 vao thang 11/2020, tai thoi diém nay nguyén don da c6
Don khéi kién va duge Toa an thu ly vao ngay 20/10/2020, nghia 1a da xdy ra vi
pham va nguyén don di khdi kién theo ding diéu kién thoa thuan tai Hop dong. Pong
thoi tai Diéu 8 ctia Hop dong cac bén da thoa thuan: “Viéc chdm ban giao phdi dwoc
bén ban Idp thanh van bdn va giri dén bén mua trong dé néu ré thoi gian ciing nhie
Iy do chdm ban giao can h¢”. Tuy nhién, Tap doan T2 dd khong co6 Thong bao gi dén
khach hang vé 1y do cham ban giao va cu thé ngay sé& ban giao.

- Mat khéc‘, bén mua da thanh toéq 95% gia ban can ho c~ho Tap doan T2’ tai th,(‘yi
diém ky hop dong mua ban, nhung dén nay nguyén don van chua dugc cap Gidy
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ching nhan quyén st dung dat theo quy dinh tai Diéu 5.2.6 Hop dong mua ban cin
ho.

Do do, cép so tham xac dinh Tap doan T2 d vi pham nghia vu ban giao cin
ho theo hop dong va thoi dlem vi pham nghia vu duoc tinh tir ngay 30/3/2019 la c6
co s& nén nguyén don yéu cau khoan tién phat 105.672.000d va tién 1di cham ban
gl‘ao 832.178.0004 tinh tir ngay vi pham nghia vu ban giao dén ngay cham dut hop
dong 1a co6 can ctr.

Nhu Vay, Cong ty c¢d phan T2 co nghia vu thanh toan cho 6ng Huynh Kim
Khanh L va ba H0 Song N cac khoan tién sau: Tién mua cin ho da thanh toén la

1.380.350.000d; tién phat vi pham hop dong 1a 105.672.000d; tién 14i cham ban giao
can ho 832.178.000d4. Tong cong: 2.318.200.0004.

[4] T nhitng phan tich néu trén, Hoi dong xét xtr phuic tham khong ochép nhéan
khang cao cua nguyén don 6ng Huynh Kim Khanh L, bi don Cong ty c6 phan T2,
gilt nguyén ban an so tham.

[5] Nhitng quyét dinh khac cua ban an dan sy so tham khong bi khang cdo,
khang nghi, c6 hi¢u lyc phép luat ké tir ngay hét thoi han khang cao, khang nghi.

- [6] Vé an phi dan su phtic tham: Theo quy dinh khoan 1 Diéu 29 Nghi quyét
80 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu Qudc hoi thi Cong
ty ¢0 phan T2 phai chiu 300.000d va 6ng Huynh Kim Khénh L phai chiu 300.000d.

[7] Tai phién toa dai dién Vién kiém sat nhan dan tinh Binh Dinh phat biéu y
kién: D& nghi khong chdp nhan khang cdo ctua Cong ty cd phan T2 va 6ng Huynh
Kim Khanh L, giit nguyén ban an so tham ctia TAND thanh phé Q 1a phu hop voi
nhan dinh caa Ho1 déng x&t X1r.

Vi cac 1€ trén,
QUYET PINH:

Can ctr vao khoan 1 Piéu 308 ciia Bé ludt To tung Dan sy nam 2015;

Can cir cac Pieu 108, 117, 398, 430, 431, 483, 484, 488 cia Bé ludt Dén sur
nam 2015;

Cén cir cae Dieu 118, 119, 121 Ludt nha o nam 2014;

Can cir khoan 1 Diéu 29 Nghi quyét so 326/2016/UBTVQHI4 ngay
30/12/2016 cua Uy ban thwong vu Quoc hoi.

Tuyén xii:

1. Khong chap nhan khang cao cua Cong ty ¢ phan T2 va 6ng Huynh Kim
Khanh L. Gir nguyén bdn an so tham so 208/2023/DS-ST ngay 14 thang 9 ndm 2023
cua Toa an nhan dan thanh pho Q, tinh Binh Dinh.
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2. Chap nhan mét phan yéu cau khoi kién ctia 6ng Huynh Kim Khanh L.

2.1. Tuyén b chdm dut Hop dong mua ban cin h¢ s6 48A22/2018/HDMBCH-
THECOASTALHILL ngay 08/01/2018 gitra Cong ty c6 phan T2 (bén ban) v41 6ng
Huynh Kim Khanh L (bén mua).

2.2. Bugc Cong ty co phan T2 c6 nghia vy thanh toan cho 6ng Huynh Kim
Khanh L va ba Ho Song N céc khoan tién sau: tién mua cin ho da thanh toan la
1.380.350.000d; tién phat vi pham hop dong 13 105.672.000d; tién 14i chdm ban giao
cin ho 832.178.000d. Tong cong: 2.318.200.000d.

3. Khong chap nhin mdt phan yéu cau khai kién cua 6ng Huynh Kim K L vé
tién boi thuong thiét hai 132.000.000d tuwong Gng tién chq thué can hd tam tinh tir
ngay 01/07/2019 tinh t&61 01/07/2020 can cu trén gia tinh tién thué.

4. Khong chap nhan yéu cau doc 1ap Cong ty cb phan F vé hoan tra tién thué
da nhan 128.188.6374d.

5. Nhitng quyét dinh khac cua ban an dan sy so tham khong bi khang cao,
khang nghi c6 hi¢u lyc phap luat ké tir ngay hét thoi han khang cdo, khang nghi.

6. An phi dan sy phiic tham:

6.1 Cong ty c0 phan T2 phai chiu 300.000d, dugc trir 300.000d tam (g an phi
da nop theo Bién lai thu tién s0 00051 ngay 06/11/2023 cua Chi cuc Thi hanh an dan
su thanh pho Q.

6.2 Ong Huynh Kim Khanh L phai chiu 300.000d, duoc trir 300.000d tam g
an phi do 6ng Hoang Minh T1 ndp thay theo Bién lai thu tién s6 00055 ngay
27/10/2023 cua Chi cuc Thi hanh an dan su thanh pho Q.

7. V& quyén, nghia vu thi hanh an:

7.1. Ké tir ngdy ban an c6 hiéu lyc phép luat (d6i voi cac trudng hop co quan
thi hanh 4n c6 quyén chu dong ra quyét dinh thi hanh an), hoic ké tir ngay c6 don
yéu cau thi hanh 4n cta nguoi duoc thi hanh an (d6i voi cac khoan tién phai tra cho
nguoi duoc thi hanh an) cho dén khi thi hanh an xong, tat ca khac khoan tién hang
thang bén phai thi hanh an con phai chiu khoan tién 13i ctia s6 tién con phai thi hanh
an theo murc 13i suét quy dinh tai khoan 2 Diéu 468 Bo luat Dan su 2015.

7.2. Trudong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat thi hanh
an dan sy thi nguoi duogc thi hanh an dan su, nguoi phai thi hanh an dan su ¢6 quyén
thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an hodc bi
cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va Diéu 9 Luat thi hanh an dan
su; Thot hi¢u thi hanh 4n dugc thuc hién theo quy dinh tai Diéu 30 Luat thi hanh an
dan sy.

8. Ban an phiic tham c6 hiéu luc phap luat ké tir ngay tuyén an.
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20h%E1%BB%A3p%20ph%C3%A1p:%3C/b%3E%20Hu%E1%BB%B3nh%20Kim%20Kh%C3%A1nh%20Lu%C3%A2n%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%208,%20khu%20ph%E1%BB%91%201,%20ph%C6%B0%E1%BB%9Dng%20Ph%C3%BA%20H%E1%BB%AFu,%20qu%E1%BA%ADn%209,%20TP.%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20FLC
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20h%E1%BB%A3p%20ph%C3%A1p:%3C/b%3E%20Hu%E1%BB%B3nh%20Kim%20Kh%C3%A1nh%20Lu%C3%A2n%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%208,%20khu%20ph%E1%BB%91%201,%20ph%C6%B0%E1%BB%9Dng%20Ph%C3%BA%20H%E1%BB%AFu,%20qu%E1%BA%ADn%209,%20TP.%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20FLC
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20h%E1%BB%A3p%20ph%C3%A1p:%3C/b%3E%20Hu%E1%BB%B3nh%20Kim%20Kh%C3%A1nh%20Lu%C3%A2n%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%208,%20khu%20ph%E1%BB%91%201,%20ph%C6%B0%E1%BB%9Dng%20Ph%C3%BA%20H%E1%BB%AFu,%20qu%E1%BA%ADn%209,%20TP.%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20h%E1%BB%A3p%20ph%C3%A1p:%3C/b%3E%20Hu%E1%BB%B3nh%20Kim%20Kh%C3%A1nh%20Lu%C3%A2n%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%208,%20khu%20ph%E1%BB%91%201,%20ph%C6%B0%E1%BB%9Dng%20Ph%C3%BA%20H%E1%BB%AFu,%20qu%E1%BA%ADn%209,%20TP.%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20H%E1%BB%93%20Song%20Nh%E1%BA%A5t%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%208,%20khu%20ph%E1%BB%91%201,%20%20ph%C6%B0%E1%BB%9Dng%20Ph%C3%BA%20H%E1%BB%AFu,%20qu%E1%BA%ADn%209,%20TP.%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Hu%E1%BB%B3nh%20Kim%20Kh%C3%A1nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Lu%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20FLC%20Quy%20Nh%C6%A1n%20Golf
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20t%E1%BA%ADp%20%C4%91o%C3%A0n%20FLC
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20h%E1%BB%A3p%20ph%C3%A1p:%3C/b%3E%20Hu%E1%BB%B3nh%20Kim%20Kh%C3%A1nh%20Lu%C3%A2n%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%208,%20khu%20ph%E1%BB%91%201,%20ph%C6%B0%E1%BB%9Dng%20Ph%C3%BA%20H%E1%BB%AFu,%20qu%E1%BA%ADn%209,%20TP.%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20h%E1%BB%A3p%20ph%C3%A1p:%3C/b%3E%20Ho%C3%A0ng%20Minh%20Th%C3%A0nh%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20118/1A%20%C4%91%C6%B0%E1%BB%9Dng%20s%E1%BB%91%208,%20ph%C6%B0%E1%BB%9Dng%2011,%20qu%E1%BA%ADn%20G%C3%B2%20V%E1%BA%A5p,%20TP.%20H%E1%BB%93%20Ch%C3%AD%20Minh

Noi nhan:

- VKSND tinh Binh Pinh;
- TAND thanh phd Q;

- CCTHADS thanh phé Q;
- Cac duong sy;

- Luu hd so; Toa Dan su.

TM. HQI PONG XET XU PHUC THAM
THAM PHAN - CHU TQA PHIEN TOA
(i ky va dong dau)

Phan Minh Diing
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