TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET
HUYEN NINH PHUOC NAM
TINH NINH THUAN Poc lap - Tw do - Hanh phuc

Ban 4n s6: 38/2024/DS-ST
Neay: 28-8-2024

V/v: “Chia tai san chung I quyén sir
dung dat cuia ho gia dinh, chia di san
thita ké theo phap luat”

’ ~ NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN NINH PHUOC, TINH NINH THUAN

- Thanh phin Hpi dong xét xir so thim gom cé:

Tham phdn - Chii toa phién toa: ong Tran Van Tung

Cdc Hoi tham nhéan déan: ba Lé Thi Huong va 6ng Pham Ngoc Minh

- Thur ky phién toa: ba Vit Tran Bao Tran — Thu ky Toa an nhan dan huyén
Ninh Phudc, tinh Ninh Thuan.

- Dai dién Vién kiém sat nhan dan huyén Ninh Phwoc tham gia phién
toa: ba Luu Thi Kim Thuyeén - Kiém sat vién.

Ngay 28 thang 8 nam 2024, tai tru s6 Toa an nhan dan huyén Ninh Phudéec,
tinh Ninh Thuén, xét x& so tham cong khaivu an dan su thu ly sO:
77/2023/TLST-DS, ngay 08 thang 5 nam 2023 vé viéc “Chia tai san chung la
quyeén sir dung dat ciia hé gia dinh, chia di san thira ké theo phap Iudt”, theo Quyét
dinh dua vu an ra xét xir s6: 54/2024/QDXX-ST ngay 13 thang 8 nam 2024, giira
cac duong su:

- Nguyén don: 6ng Pham O — Sinh nim: 1963 — C6 mat.

Pia chi: Khu pho A, thi tran P, N, Ninh Thuan

- B1 don: ba Pham Thi D — Sinh nam: 1971 — C6 mat.

Dia chi: Tu T, xa P, N, Ninh Thuan

- Ngweoi ¢6 quyen loi, nghia vu lién quan:

+ Ba Pham Thi Thuy P — Sinh ndm 1979 — C6 don dé nghi Véng mat.

Dia chi: Ta T, P, N, Ninh Thuan

- Ba Phan Thi My C — Sinh nam: 1981— C6 mat;

Pia chi: T T, P, N, Ninh Thuan

NOI DUNG VU AN

1. Theo don khéi kién va tai phién toa nguyén don 6ng Pham O trinh bay:

Ong Pham O chung séng véi 6ng N, ba S tir khi méi sinh ra (ndm 1963), khi
biét nhan thirc, 6ng goi dng N 1a cha, goi ba S 1a me va nguoc lai ong N, ba S goi
ong la con. Ong chung séng cung v6i 6ng N, ba S duoc ong N, ba S hét long cham
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soc, nudi dudng va gido duc. Khi truong thanh, ong N, ba S ¢6 ndi cho dng biét 1a
ong khong phai la con rudt cua 6ng N, ba S ma 1a con rudt cua ong Pham Van L,
ba Pham Thi M 13 em rudt 6ng Pham Nhu . Ly do nhan éng O vé nudi do cha & ong
Om chét trong chién tranh, me 6ng O vira sinh oOng ra da qua doi. Tu khi biét
minh khong phat la con rudt cua ong N, ba S ong O van xem 6ng N, ba S 1 cha me
minh, cting chung séng hoa thuan, cung lao dong san suat cham séc cha me va
cac em Pham Thi D, Pham Thi Thuy P (con rudt ong N, ba S). Nam 2004 6ng Pham
N1 chét, Nam 2014 ba Nguyén Thi S1 chét, ca hai khong ai dé lai di chuc.

Trude do, vao nam 1986 ho gia dinh 6ng Pham N1 dugc nha nude giao
khoan thira dat s6 489, 489a to ban d6 so 8 ban do dia chinh xa P. Thoi diém g1ao
khoan ho 6ng Pham N1 ¢6 05 ngudi gom: 6ng Pham N1, ba Nguyén Thi S1, 6ng
Pham O, ba Pham Thi D va ba Pham Thi Thay P. Tt khi duoc giao khoan dét dén nay,
ho gia dinh ¢ ong Pham N1 chua lam thu tuc phan chia va chuyén quyén st dung
dat nay cho ai. Sau khi cha me déu méat, 6ng O c6 yéu cau ba D va ba P phan chia
dat cua ho gia dinh duoc nha nudc g1a0 khoan cho 6ng O dé dng canh tac, su
dung. Tuy nhién, ba D va ba P khong dong ¥ phan chia ma gitr dat str dung cho dén
nay.

Do d6, 6ng O khoi khién yéu cau Toa an giai quyét nhirng van dé sau dbi
voi bi don va nguoi ¢6 quyén loi nghia vu lién quan:

- Yéu cau phan chia tai san chung cua ho gia dinh 1a quyén st dung dat
thira dat s6 489, 489a to ban do s6 8 ban do dia chinh x4 P cho cac thanh vién ho
gia dinh st dung;

- Yéu cau chia di san thira ké cua 6ng Pham N1 va ba Nguyén Thi S1 la
quyén str dung dat trong khoi tai san chung ctia ho gia dinh néu trén cho cac dong
thira ké theo phap luat.

Qua trinh do dac thuc té thua dat 489 c6 dién tich do dac thuc té la
2032,2m?; thira dat so 489a c6 dién tich do dac thuc té 1a 822,3m? nhung thuec té
sir dung 1a 619,1m?2, phan dién tich 203,2m? hién nay ba Phan Thi My C dang str
dung. Ong Pham Om xéc d 6ng khong yéu cau Toa 4n giai quyét doi véi phan dat
¢6 dién tich 203,2m? hién nay ba Phan Thi My C st dung, truong hop c6 tranh chap
giai quyet bang vu kién khac, 6ng O khong yéu cau giai quyét trong vu an nay.

2. Y kién trinh bay cua bi don ba Pham Thi D:

Nam nao thi ba D khong nhé rd, ho gia dinh 6ng Pham N1 dugc nha nuéce
giao khodn thira dat s6 489, 489a to ban do s6 8 ban do dia chinh xa P. Thoi diém
giao khoan ho éng Pham N1 c6 05 ngudi gom: d6ng Pham N1, ba Nguyén Thi
S1, ong Pham O, ba Pham Thi D va ba Pham Thi Thuy P, sau khi cha me qua dO'1 ba
D dang quan ly, st dung toan bo hai thira dat nay. Nay ong Pham O yéu cau Toa
an nhan huyén N giai quyét yéu cau chia tai san chung, chia di san thira ké doi véi
hai thra dat trén thi ba D ¢6 ¥ kién nhu sau:

Doi véi yéu cau chia tai san chung 1a quyén st dung dat cua ho gia dinh: ba
D d6ng ¥ chia lam 05 phan cho 05 thanh vién ctia hd. Phan ctia 6ng Pham O duoc
bao nhiéu thi ba dong ¥ glao lai cho 6ng Pham O theo phuong thirc boc tham ai
tring phan nao thi nhan phan dé.

Doi véi yéu cau chia di san thira ké cua ong N1, ba S1 trong khoi tai san
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chung duoc phéan chia ¢ trén thi ba D khong dong ¥ chia thira ké cho 6ng O vi dng
O duoc cha me dem vé nudi tir nho, khong phai con dé cua 6ng N1 va ba S1.

DPbi véi ph:’;‘m dién tich dat phan chia, dé nghi cin ctr dién tich dat thuc té
theo trich luc do dac cua Van phong D2 — Chi nhanh N7 dé giai quyét. Riéng phan
dat 203,2m? thudc thira dat s6 489a hién nay ba Phan Thi M¥ C dang st dung thi
ba D khong co tranh chap véi ba C va khong yéu cau Toa an xem xét giai quyét
trong vu an nay.

3. Ngudi ¢6 quyen loi, nghia vu lién quan trinh bay:

3.1. Ba Pham Th1 Thuay P c6 don xin xét xu Vang mit. Qua trinh giai quyét vu
an, ba P c¢6 y kién Ve viéc khoi kién cua ong Pham O nhu sau:

- Déi véi yéu cau chia tai san chung dé ngh1 Toa an chia theo phap luat;

- Pbi v6i yéu cau chia thira ké: khong dong v vi ong O khong phai con dé
cua 6ng Pham N1 va ba Nguyén Thi SI.

Toan bo phén dat ba P duoc nhan tir viéc chia tai san chung, chia di san thtra
ké ba P tang cho lai ba D.

3.2. Ba Pham Thi My C1 trinh bay: Theo két qua do dac ciia Van phong D2 —
Chi nhanh huyén N7 thi ba C1 ¢6 st dung 203,2m? thudc thira dat s6 489a cua ho
gia dinh 6ng Pham Nhu . Tuy nhién, phan dat nay do ba D cho ba C1 s dung
(viéc cho chi no1 miéng, khong lap thanh van ban), ba C1 sir dung cong khai tir
trudce to1 nay, khong co tranh chap véi ai. Qua trmh g1a1 quyet vu an va tai phién
toa ong O, ba D khong ¢ tranh chap voi ba C1 vé phan dat nay va dong ¥ dé ba
C1 tiép tuc sur dung thi ba C1 dong y tlep tuc st dung. Truong hop ssau nay co
tranh chap s€ thuong luong giai quyét bang vu kién khac.

4. Y kién ciia Kiém sat vién tai phién toa dwoc tém tit nhu sau:

Ve thu tuc t6 tung: Toa an di xac dinh ding quan hé tranh chap, thu 1y giai
quyét vu an ding tham quyén. Tai phién toa, Hoi dong xét xir, Thu ky di tién
hanh ding cac thu tuc to tung, dam bao day du quyén va loi ich hop phap cho
duong su.

Vé noi dung vu an:

Dé nghi 4p dung:

- Piéu 5, khoan 6 Piéu 26; diém a khoan 1 Piéu 35, diém a khoan 1 Diéu
39, khoan 1 Diéu 147, Biéu 157, Diéu 165 ctua Bo luat To tung dan su;

- Diéu 209, 212, 219; 649; 650; 651; 653 ctia Bo luat Dan su nam 2015.

- Piéu 26 ctia Nghi quyét s6 326/2016/UBTVQH14dinh vé muc thu, mién,
giam, thu, nop, quan 1y va st dung an phi va I¢ phi Toa an, ngay 30/12/2016 cua
Uy ban thu:ong vu Quoc hoi;

Chap nhan yéu cau khoi kién ciia ong Pham O vé viéc “Chia tai san chung
la quyén sur dung dat cua ho gia dinh, chia di san thura ké theo phap luat”.

Chia cho 6ng Pham O duoc quyén str dung thira dat s6 498a to ban do s6 8
ban do dia chinh xa P ¢6 dién tich 1a 619,1m?2 duoc 2101 han bo1 cac diém: 6-7-8-
9-10-11 tai trich luc s6 441 ngay 22/4/2024 ctia Chi nhanh Vin phong Diang ky dat
dai huyén D2 do ba Nguyén Thi D1 dang st dung c6 nghia vu giao lai cho éng
Pham Om .1



Chia cho ba Pham Thi D duoc quyén st dung thtwra dat s6 498 to ban do sb
8 xa P ¢6 dién tich la 2032,2m? dwogc gidi han boi cac diém: 1-2-3-4-5-6-11-12-
13-14-1511 tai trich luc s6 441 ngay 22/4/2024 cia Chi nhanh Vian phong Ping
ky dat dai huyén D2.

Budc 6ng Pham O va ba Pham Thi D phai chiu an phi so tham theo quy dinh
cua phap luat.

NHAN PINH CUA TOA AN

[1]. Vé thu tuc t6 tung:

Can ct yéu cau khoi kién ctiia nguyén don, Toa an xac dinh quan hé tranh
chap 1a “Chia tai san chung la quyén sir dung dat ciia hé gia dinh, chia di san
thira ké theo phdp ludt” quy dinh tai khoan 2,5 Diéu 26 cua Bo luat T6 tung dan
su. Vu an thudc tham quyén giai quyét cua Toa an nhan dan huyén Ninh Phudc
quy dinh tai Piéu 35, Piéu 39 cua Bo luat T6 tung dan su.

Vé pham vi khoi kién: Cac duong su trong vu an yéu cau Toa an giai quyét
chia tai san thudc so hiru chung cia ho gia dinh, chia di san thira ké d6i véi thira
dat s6 489 va 489a t& ban do s6 8 ban do dia chinh x3 P theo dién tich st dung
thue té duoc Van phong D2 — Chi nhanh huyén N7 do theo trich luc s6 441. Cu
thé nhu sau: Thira dat s6 489 c6 dién tich st dung thuc té 1a 2032,2m?; Thura dat
s6 489a dién tich st dung thuc té 1a 619,1m2. Poi véi ph:’:in dat thuoc thira s6 489a
c6 dién tich 203,2m? do ba Pham Thi My C1 dang quan 1y st dung, cac duong su
khong c6 tranh chap, dbng y dé cho ba C1 tiép tuc st dung, khong yéu cau Toa an
gial quyet Can ct Diéu 5 cua Bo luat To tung dan su 2015, Toa an chi xem xé&t
yéu cau cua duong su theo dién tich thuc té do dac tai trich luc s6 441 cua Van
phong D2 — Chi nhéanh huyén N7. Cu thé thra dat s6 489 dién tich st dung thuc té
2032,2m?; Thira dat so 489a dién tich str dung thuc té 619,1m2. Doi véi phan dat
thudc thira s6 489a co6 dién tich 203,2m? do ba Pham Thi M§ C1 dang quan 1y su
dung cac duong su khong c6 tranh chap va khong cé yéu cau nén khong xem xét.
Trudng hop sau nay cé tranh chap thi duoc giai quyét bang vu kién khéac.

[2]. Xét yéu cau chia tai san thudc so hitu chung doéi véi thira dat s6 489
dién tich 2032.2m? va thira dat 489a dién tich 619,1m? thay:

Cac duong su déu thtra nhan thiua dat so6 489 dién tich do dac thuc té la
2032.2m?; thira 489a dién tich thyuc té dang st dung 1a 619.1m? ¢ ngufm goc do
hop tac xa giao khoan cho ho gia dinh 6ng Pham N1 nam 1986. Thoi diém giao
khoan ho c6 05 ngudi gom: ong Pham N1, ba Nguyén Thi S1, 6ng Pham O, ba
Pham Thi D va ba Pham Thi Thay P. Xét su thtra nhan cua cac duong su, phu hop
voi két qua xac minh cua Toa an vé nguf)n goc dat nén day la tai liéu, ching ctr
khong phai chimg minh quy dinh tai Diéu 92 ctia Bo luat Dan su. Nhu vay, day la
tai san thudc sé hiru chung ctia 6ng Pham N1, ba Nguyén Thi S1, 6ng Pham O, ba
Pham Thi D, ba Pham Thi Thuy P.

Cac dU’O’ng su khai khong xac dinh du’0’c dat da du’0’c cap giay chung nhan
quyén str dung dat chua va cling khong cung cap duoc gidy chimg nhan quyén st
dung dat cho Toa an. Tai cong vin so 1248 ctia Van phong D2 — Chi nhanh huyén
N cho biét thira dat s6 489 va 489a to ban d6 so 8 xa P da duoc Uy ban nhan dan
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huyén N cap giay chimg nhan quyeén s dung dat so 01167 theo quyét dinh s6
270/QD/H/2001 cho ong Pham N1 ¢ thon T, xa P.

Qua trinh giai quyét vu an va tai phién tdoa 6ng O va ba D thong nhat phan
chia lam 05 phan. Xét viéc thoa thuan phan chia phu hop véi quy dinh cua phap
ludt nén chap nhan. Cach chia: 2032.2m? + 619.1m? = 2.651,3 : 5 nhan khau =
530,26m*nhan khau.

Xét ba Pham Thi Thay P c6 ¥ kién cho ba D phan tai san thudc s¢ hitu chung
khi phan chia, day la su tr nguyén ctia ba P nén chap nhan. Nhu vay sau khi chia
tai san chung: 6ng Pham O duoc chia 530,26m2; ba D duoc chia 530,26m2 x 2 =
1.060,52m? (gom mot phan duoc ba P cho). Phan dién tich con lai la 2.651,3m? -
1.060,52m?2 — 530,26m2? = 1060,52m? la phan tai san cua cua 6ng N1 va ba Sl
trong khoi tai san chung.

[3]. Xét yéu cau chia tai san thira ké 1a phén dat 1.060,52m? cua 6ng Pham
N1, ba Nguyen Thi S1 trong khéi tai san chung thay

Ong Pham N1 chét nam 2004, ba Nguyén Thi S1 chét nam 2014, ca hai
khong dé lai di chic. Nén di san ctia 6ng N1 va ba S1 duoc chia theo phap luat cho
cac df)ng thira ké quy dinh tai khoan 1 Piéu 651 ctia Bo luat Dan su 2015

Ba Pham Thi D va ba Pham Thi Thity P khong dong v véi yeu cau phan chia
di san cua ong N1, ba S1 trong khdi tai san chung cho 6ng Pham O vi 6ng Pham O
khong phai la con dé ctia 6ng Pham N1, ba Nguyén Thi S1. Vé noi dung nay, Hoi
df‘)ng xu nhan dinh nhu sau:

C)ng Pham O thira nhan 6ng khong phai con dé cia ong Pham N1 va ba
Nguyén Thi S1 ma duoc 6 ong Pham N1 va ba Nguyén Thi S1 dem vé nudi tir khi
méi dé do cha 6ng Om chét trong chién tranh, me 6ng chét sau khi sinh & ong ra. Su
thira nhan cta ong O phu hop véi 101 khai ctia ba D va ba P. Day la tinh tiet su kién
khong phai chirng minh quy dinh tai Diéu 92 ctia B6 luat T6 tung Dan su.

Xét ong Pham O duogc 6ng Pham N1 va ba Nguyén Thi S1 nhan nudi tir lic
lot long cho dén khi 6 ong N1 va ba S1 chét cling khong c6 di chuc hodc van ban nao
cua ong N1, ba S1 truat bo quyén thira ké cua ong O. Mt khac, qua kiém tra ho so
ho khau 6 ong Pham N1 tai Tang thu Cong an huyén N xac dinh: Nam 1977 ong N1,
ba S1 di dang k¥ lam ho khau, tai t& khai nhan khau va céc tai liéu khac ong Pham
N1 va ba Nguyén Thi S1 déu khai 6ng Pham O la con dé, duoc co quan c6 tham
quyén dong y Xac nhan.

Thuec té tir khi biét ndi va nhan thirc duoc, ong Pham O goi 6ng N1 va S1 la
cha, me va ong N1, ba S1 go1 6ng Pham O 1a con (diéu nay duoc chinh ba D va ba P
thira nhan). Nhu vay, khi nhan 6ng O vé nudi, ong N1 va ba S1 da thtra nhan ong O
la con dé cua minh, cham soc nuoi dudng, giao duc dng O cho dén khi trudng
thanh. Trong qua trinh chung Song v6i ong N1, ba S1 6ng O thue hién nghia vu cua
ngudi con trong gia dinh cho dén khi 6ng N1, ba S1 qua do1. Nam 1977 ong N1 va
ba S1 da dang ky trong ho tich dang ky ong Pham O 1a con dé (BL sb 56,57, 58 va
59), duoc co quan cé tham quyén dong ¥ chap thuan. Diéu nay phu hop véi quy
dinh tai Piéu 24 Luat Hon nhan va gia dinh nam 1959.

Xeét viec ong N1, ba SI nhan nuoi ong O tir khi sinh ra (ndm 1963), viéc
nhan nudi nham muc dich nhan dao, khong nham muc dich dé boc 10t ste lao
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dong hoac dé dung vao nhirng hoat dong xau xa, pham phap va duogc chinh 6ng
N1, ba S1 thira nhan xem nhu con dé hét long cham soc, gido duc.

Tai muc 6 Nghi quyét so 01/1988/NQ-HDTP ngay 20/01/1988 cua Hoi
dong Tham phan Toa an nhan dan t6i cao c6 quy dinh: “Nhitng diéu kién vé nudi
con nuoi da dwoc quy dinh trong cac Diéu 34, 35, 36 va 37 nhung truoc khi Luat
nay dwoc ban hanh thi nhitng diéu kién dé chwa dwoc quy dinh day di. Vi vay,
nhitng viéc nudi con nuéi truée khi ban hanh Ludt méi van cé gid tri phdp Iy, trie
nhitng trirong hop nuoi con nuoi trai voi muc dich xa hoi cua viéc nuoi con nuoi
(nhie: nuéi con nuéi dé boc 16t sirc lao déng hodc dé dimg con nuéi vao nhimg
hoat dong xdu xa, pham phap). Neéu viéc nuéi con nuoi trieée day chira dwoc ghi
vao sé ho tich nhung viéc nuéi con nuoi da diroc moi nguoi cong nhan va cha me
nuoi da thwe hién nghia vu voi con nuoi thi viéc nuoi con nuoi van cé nhitng hau
qua phap 1y do luat dinh”.

Tt nhitng su phan tich trén c6 du can ¢t xac dinh ong Pham O 1a con nuoi
cua ong N1 va S1, viéc nhan nuoi dién ra cong khai vao nam 1963 (khi & ong O méi
sinh ra), dugc ong N1, ba S1 xem nhu chinh con de va dang ky vao so ho tich la
con dé cua dng N1, ba S1, duoc co quan c6 tham quyén dong ¥ va xac nhan.

Piéu 651 cita Bé ludt Dan s 2015 quy dinh hang thira ké theo phdp ludt
nhu sau:

“1. Nhitng nguoi thira ké theo phap ludt diroc quy dinh theo thir thyr sau
day:

a. Hang thira ké thir nhat g&}??.‘ Vo, cho:‘ng, cha de, me de, cha nudi, me nuaoi,
con dé, con nuéi ciia nguoi chet.

2. Nhitng ngueoi thira ké cimg hang dicoc hieong phan di san bang nhau™

Can cu quy dinh trén thi 6ng Pham (3, ba Pham Thi D, ba Pham Thi Thuy P la
nhitng dong thira ké theo phap luat thudc hang thira ké thir nhat va dwoc nhan
phan di san bang nhau. Cach chia: 1060,52m?: 3 = 353,5m?/ ky phan thtra ké.

Xét ky phan thira ké ctiia ba P dong v ting cho ba D, day la su tw nguyén cua
ba P nén chap nhan. Ba D duoc nhan 353,5m? ky phan thira ké x 2= 707m?.

[4]. Nhu vy, sau khi chia tai san chung, chia di san thira ké phan cta timg
nguo1 duge nhan nhu sau;

Ong Pham O duoc nhan: 530,26m? + 353,5m? = 883,76m? x don gia 57.750
dong/m? = 51.037.000 dong (da lam tron so6).

Ba D duoc nhan: 1.060,52m? + 707m?= 1.767,52m? x don gia 57.750
dong/m? = 102.074.300 dong (di lam tron so).

[5]. Ta1 phién toa, ong Pham O dong y. nhan thira dat 489a c¢6 dién tich do
dac thuc té 1a 619,1m2, chénh léch so véi phan dugc nhan la 264,16m? tri gia la
246,16 x 57.750d/m* = 15.255.240 dong va dong ¥ giao cho ba D thira dat so 489
c6 dién tich do dac thuc té la: 2032,2m?, khong yéu cau ba D phai hoan tra phan
chénh léch. Xét day la su tw nguyén cia dng Pham O, dong thoi phan chénh léch
nay xem nhu la cong stic cua ba D trong viéc quan 1y di san cua 6ng N1, ba S1 nén
Hoi dong xét xtr chap nhan.



[6]. V& chi phi t6 tung: dng Pham O tu nguyén chiu toan bo chi phi td tung
va khong yéu cau xem xét nén khong xem xét.

[7]. Vé an phi: cac duong su phai chiu 4n phi twong ing véi phan tai san duoc
phan chia cu thé:

Ong Pham O nhan tai san tri gia la: 619,1m? x 57.750 dong/m? x 5% = 1.788.000
dong (da lam tron so).

Ba Pham Thi D phai chiu 2032,2m? x 57.750 déng/m? x 5% = 5.868.000
dong (da lam tron so).

[8]. Quan diém cua Kiém sat vién tai phién toa vé giai quyét ndi dung vu
an la phu hop vd1 quy dinh cua phap luat.

Vi cac lé trén:

QUYET PINH

Ap dung:

- Diéu 3, khoan 6 Diéu 26; diém a khoan 1 Piéu 35, diém a khoan 1 Diéu
39, khoan 1 Diéu 147, Diéu 157, Diéu 165 ctua Bo luat To tung dan su;

- Diéu 209, 212, 219; 649; 650; 651; 653 cta Bo luat Dan su nam 2015.

Diéu 26 cua Nghi quyét s6 326/2016/UBTVQH14dinh vé murc thu, mién,
giam, thu, ndp, quan 1y va stt dung an phi va I¢ phi Toa an, ngay 30/12/2016 cua
Uy ban thuong vu Quoc hoi;

Xu:

Chap nhan yéu cau khai kién cia 6ng Pham O vé viéc “Chia tai san chung
la quyén st dung dat cua ho gia dinh; chia di san thira ké theo phap luat”.

Chia cho 6ng Pham O duoc quyén st dung thura dat s6 498a to ban dd s6 8
ban do dia chinh xa P ¢6 dién tich la 619,1m? duoc 2161 han boi cac diém: 6-7-8-
9-10-11 tai trich luc s6 441 ngay 22/4/2024 cua Chi nhanh Vian phong Pang ky dat
dai huyén D2 do ba Nguyén Thi D1 dang s dung c6 nghia vu giao lai cho 6ng
Pham Om .1

Chia cho ba Pham Thi D duoc quyén st dung thtra dat s6 498 t& ban do so
8 xa P c6 dién tich la 2032,2m? dwoc gidgi han boi cac diém: 1-2-3-4-5-6-11-12-
13-14-1511 tai trich luc s6 441 ngay 22/4/2024 cia Chi nhanh Vian phong Ping
ky dat dai huyén D2.

Ké tir ngay c¢6 don véu cau thi hanh én ciia ngwoi dwoc thi hanh én, cho
den khi thi hanh xong tat ca cac khoan tién, hang thang nguwoi phai thi hanh dan
con phdi chiu khoan tién 1di ciia so6 tién chiea thi hanh én tiwong 1img véi thoi gian
cham thi hanh an theo mirc 1Gi suat quy dinh tai Diéu 357 ciia Bo luat Dan sur.

Trieong hop ban an diroc thi hanh theo quy dinh tai Dieu 2 Luat Thi hanh
an dan suw thi ngwoi dwoc thi hanh an dan sw, nguoi phai thi hanh an dan sy co
quyén théa thudn thi hanh én, quyén yéu cau thi hanh én, tw nguyén thi hanh én
hodc bi cuong ché thi hanh én theo quy dinh tai cac Dieu 6, 7, 7a, 7b va 9 Luat
Thi hanh an dan sw, thoi hiéu thi hanh an deoc thue hién theo quy dinh tai Piéu
30 Luat thi hanh an dan su.

* Ve an phi so Ihém:
Budc 6ng Pham O phai chiu 1.788.000 df‘)ng an phi dan su so tham, khau trir
sO tien 300.000 dong tam ung an phi ong Pham O da nop tai Chi cuc Thi hanh an
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dan su theo bién lai thu s6 0000874 ngay 08/5/2023. Ong Pham O con phai ndp sb
tién an phi la: 1.788.000 dong — 300.000 dong = 1.488.000 dong.

Ba Pham Thi D phai chiu 5.868.000 dé“mg an phi dan su so tham.

* Vé quyvén khdng cdo: cac duong su co6 mat tai phién toa, quyén khang cao
trong han 15 ngay, ké tir ngay tuyén an so tham (28/8/2024). Puong su ving mit
tai phién toa c6 quyen khang céo ban an trong han 15 ngay, ké tir ngay duoc tong
dat hop lé ban an hodc ban an dugc niém yét cong khai.

Noi nhin: T.M HOI PONG XET XU SO THAM
- TAND tinh Ninh Thun; THAM PHAN - CHU TQA PHIEN TOA
- VKSND huyén Ninh Phudec; |

- Cac duong su;
- CCTHADS huyén Ninh Phuoc;
- Luu ho so, an van.

Tran Van Tung



CAC HOI THAM NHAN DAN THAM PHAN - CHU TOA PHIEN TOA

Pham Ngoc Minh Lé Thi Hwong Tran Van Tung



Noi nhin: ™™™ HQI PONG XET XU SO THAM

- TAND tinh Ninh Thuan; THAM PHAN — CHU TQA PHIEN TOA
- VKSND huyén Ninh Phudc;

- Céac duong su;

- CCTHADS huyén Ninh Phuéc;

- Luu ho so, 4n van.

Tran Van Tung
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CAC HOI THAM NHAN DAN THAM PHAN - CHU TOA PHIEN TOA

L0 Xuan Trinh Cwong Lé Thi Hwong Tran Van Tung

[2.4]. Tt nhting tai li€u, chting ctr phan tich trén, co6 du can ctt xac dinh: ba
T hién tai dang canh tac, st dung thura dat s6 81 to ban do sb 3 ban do 299 nay la
thtra s6 329a to ban do s6 4 ban do dia chinh thi tran P dd duoc Uy ban nhan dan
huyén N cong nhan quyén st dung dat cho ho gia dinh éng Nguyén M1 vao nim
1993.

Noi nhan: M HQI PONG XET XU SO THAM

- TAND tinh Ninh Thuan; THAM PHAN - CHU TOA PHIEN TOA
- VKSND huyén Ninh Phudc;

- Cac duong su;

- CCTHADS huyén Ninh Phuéc;
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- Luu ho so, an van.

Tran Van Tung
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CAC HOI THAM NHAN DAN THAM PHAN - CHU TOA PHIEN TOA

Pham Ngoc Minh Lé Thi Hwong Tran Van Tung

Vé chitng cir do Toa an thu thdp theo yéu cau ciia nguyén don:

Xac minh tai Uy ban nhan dan xa P (BL so 50) theo cong vian s6 158/TA-
VP ngay 18/8/2022 ctia Toa 4n, Uy ban nhan dan xa P cung cip nhu sau: phan dat
tranh chap gifta 6ng Van Si N2 va ong Ta R thudc mot phan thira dat do bao, thira
s6 169 to ban do so6 5d xa P Dat hién nay chua c6 ban d6 giai thtra, so6 muc ké
khong quy chu cho ai (dat hoang). Hién trang vo chong 6ng Ta R dang sur dung,
c6 nha ¢ va tuong rao bao quanh, vo chong 6ng Van si N2 khong c6 thoi gian nao
sit dung phan dat nay. Hop tac xa H1 co cap dat cho 6ng Van Si N2 khong thi
chinh quyén dia phuong khong x4c dinh duoc vi khong c¢6 ho so cap dat luu trir
tal xa.

Xac minh 6ng Han N3 (BL s6 54) nguyén la cht nhiém Hop tac xa Hiru
Drtrc, ong N3 cung cap thong tin nhu sau: Viéc cap dat co 1ap hoi dong va danh
sach cac ho dan duoc cap dat nhung hién nay da that lac;

Xac minh 6ng Bao Van N4 (BL s6 53) nguyén la trudng thon Hiru D duoc
biét nam 2008 co tiép nhan don tranh chap gitta dng Van Si N2 va éng Ta R vé
phan dat duoc Hop tac x3 H1. Thon c6 tién hanh thu tap ho so cap dat nhung
khong thu thap duoc do ho so that lac. Xac minh hién trang su dung dat ong TaR
d3 xay dung tuong rao bao quanh va khong thtra nhan dat tranh chap cta 6éng Van
Si N2 nén khong hoa giai duoc;

Xac minh 6ng Quang Pai N5 (N) tai (BL s6 51) duoc biét: dng Quang Dai
NS5 c6 tham gia kéo day phan 16 cap dat cho nguoi dan, vo chong éng Van ST N2
duoc phan mot 16 dat bén canh nha éng Ta R, ngang 16m, dai 22m.
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Xac minh ong Nai Thanh H (BL s6 55) nguyén la can bo dia chinh thon duoc biét:
viéc cap dat dién ra truéc d6 ong H khong biét, trong thoi gian lam dia chinh thon
c¢6 nhan duoc don tranh ché‘ip cua 6ng Van ST N2, tai nha 6ng Ta R hai bén tu
thuong lwong véi nhau va khong yéu cau chinh quyén dia phuong giai quyét nén
dia phuong khong 1ap bién ban.

Xac minh 6ng Han Van C2 (BL s6 57): ong C2 cho biét, ong N2, ba P1 ¢
duoc cap dat gan dat hay khong thi ong C2 khong biét.

Xac minh 6ng Pang Nang S2 (BL s6 56): 6ng Pang Nang S2 khong biét gi
va khong dong v lam viéc véi Toa an.

Nhu vay, qua cac tai liéu ching ¢t do nguyén don cung cap va do Toa an
thu thap theo yéu cau cta nguyén don, Hoi dong xét xir danh gia chimg ctr nhu
sau: ong Van ST N2 va ba Truong Thi Puong k cung cap duoc tai liéu, chimg ctr
chimg minh quyén st dung dat, khong c6 thoi gian st dung dat, khong co tén
trong so muc ké, ban do dia chinh. Dién tich dat tranh chap, 6ng Ta R dang truc
tiép str dung c6 nha & va xay dung tuong rao bao quanh, khi xdy dung tuong rao
khong c6 ai tranh chap, khiéu nai. Loi khai nhan ching do éng Van Si N2 cung
cép khong c6 co s xac dinh 6ng Van Si N2 duoc cap dat, chi cé duy nhat 10i khai
cua 6ng Quang Pai N5 (Nham) xac dinh 6ng Van Si N2 duoc cap 16 dat dai 22,
ngang 16 bén canh dat éng Ta R, tuy nhién 10i khai cua 6ng N6 chi la 1o1 trinh bay
mot phia, khong co tai liéu, chirng cr nén khong du can ctr xem xét.

Mit khac: tai khoan 1 Piéu 182 cua B6 luat Dan su nim 2015 quy dinh:
Chiém hiru lién tuc 1a viéc chiém hiru dugc thuc hién trong khoang thoi gian ma
khong c6 tranh chap vé quyén d6i véi tai san d6 hodc co tranh chap nhung chua
duoc giai quyét bing mot ban an, quyét dinh c¢6 hiéu luc phap luat cia Toa 4n
hoac co quan nha nudc ¢ tham quyén khac, ké ca tai san duoc giao cho nguoi
khac chiém hiru. Nguoi chiém hitu lién tuc duoc suy doan vé tinh trang va quyén
cua nguoi chiém hittu theo quy dinh tai DPiéu 184 ctia Bo luat Dan su.

Tai khoan 2 Diéu 184 cua Bo luat Dan su quy dinh: Truong hop co tranh
chép vé quyen doi véi tai san thi ngUO'i chiém hiru duoc suy doan la ngu’0’i co
quyén do. Ngu’orl c6 tranh chap vou voi nguoi chiém hiru phai chirng minh vé viée
nguoi chiém hiru khong c6 quyen.

Thuc té vo chong 6ng Ta R str dung dat tir nam 1989 cho dén nay, da xay
dung tuong rao bao quanh khu dat. Vo chong 6ng Van Si N2 khong chirmg minh
duoc minh c6 quyén st dung hop phap doi v6i phan dat dang tranh chap véi ong
Ta R nén 6ng Ta R duoc suy doan 1a nguoi co6 quyen doi véi quyen sur dung dat
dang tranh chap.
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Budc ba Té Thi Kim T1, T6 Thi V ¢6 nghia vu giao dién tich 108m? trong
do co dién tich dat tho cu 1a 64m?2; dat HNK la 44m?2 duoc xac dinh theo cac diém
1-2-3-4-5 tai trich luc s6 1549 ngay 03/8/2023 cta Chi nhanh Vian phong Ding ky
dat dai huyén D2, trong do: 1-2 1a 08m; 2-3 1a 7.9m; 3-4 la 5.4m va 4-5 la 8.41m
cho vo chong 6ng Pham Ngoc T2.

THANH VIEN HOI PONG XET XU THAM PHAN - CHU TOA PHIEN TOA

Pham Ngoc Minh Leé Thi Hwong Tran Van Tung
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Noi nhin: T.M HOI PONG XET XU SO THAM

- TAND tinh Ninh Thudn; THAM PHAN - CHU TOA PHIEN TOA
- VKSND huyén Ninh Phudc;

- Céac duong su;
- CCTHADS huyén Ninh Phuéc;
- Luu ho so, an van.

Tran Van Tung

V¢ hinh thtrc: Hop dong chuyén nhuong cac bén thuc hién khong ding quy
dinh vé hinh thirc theo quy dinh cua phap luat tai thoi diém chuyén nhuong;

Vé noi dung hop dong: hop dong khong xac dinh rd ban thira dat nao, dién
tich bao nhieu. Theo don khoi kién 6ng T2 xac dinh la thua dat 665 to ban do so
12 xa P. Do dac thuc té theo hién trang tranh chap phan dat phan dat tranh chap la
100,9m? thudc hai thtra dat la thtra s0 665 dién tich 37m? va thira so 26 dién tich
la 63,9m?. Nhu vay, vé mit ndi dung hop déng c6 doi tuong khong thé thuc hién
duoc do thuc té phan dat tranh chap co hai thia, khong phai mot thira nhu noi
dung thoa thuan trong hop dong.

Mit khac, dién tich dat cac bén chuyén nhuong tai thoi diém chuyén
nhu’orng l[a dat 1a 100,9m? khong du diéu kién tach thua theo quyét dinh

..ngay...cua Uy ban nhan dan tinh N. Hién trang thuc te phan dat nhan chuyén
nhu’o’ng bi bao boc bai cac bat dong san lién ké, khong co 16i di cling khong du
diéu kién tach thura.

Tur su phan tich trén, Toa 4an tuyén hop dong chuyén nhuong vo hiéu va
giai quyét hau qua cua hop dong vo hiéu nhu sau:

Vé so tién chuyén nhuong: 80.000.000 dong budc ba To6 Thi Kim T1, To6
Thi V la nguoi nhan tién co nghia vu lién doi tra lai cho vo chf‘)ng ong Lé Ngoc
T3. Vo chong ong Lé Ngoc T3 ¢6 nghia vu giao dat cho ba ba T1.
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Xac dinh thiét hai: Tai bién ban dinh gia tai san xac dinh tai san gia tri dat
la....... , ong T3 cho rang gia chuyén nhuong thuc té 1a...nhung khong ching
minh dugc cling khong yéu cau to chirc tham dinh gia doc 1ap nén khong cé cin
ctr xem xét. Nhu vy, gia tri thuc té tai thoi diém xét xtr thap hon gia tri chuyén
nhuong, nén thi¢t hai dugce tinh theo a1 suat quy dinh cua B0 luat Dan sy nam
2015, cu thé muc 1i suat 1a 20%/nam.

Thoi diém nhan du so6 tién 80.000.000 dong la ngay 18/11/2017, tinh dén
thoi diém xét xtr so tham (ngay 18/5/2023) 1a 05 nam 07 thang.

Cach tinh: 80.000.000 dong x 20%/nam x 05 nam 07 thang = 89.333.000
dong (da lam tron so).

Vé 16i lam lam hop df’ing vO hiéu: Ca hai bén déu c6 16i nén phai thiét hai
duoc chia doi: 89.333.000 dong : 02 = 44.667.000 dong, ba T1, ba V ¢6 nghia vu
boi thuong thiét hai cho vo chong dng T3.

2.2. Nam 2021, 6ng T3 c6 tién hanh cho xe do dat 1én phan dat da nhan
chuyén nhuong, dang do dat thi phat sinh tranh chap. Ong thanh c¢6 cung cap hoa
don do dat 1a 20.000.000 dong. Loi nay thudc vé gia dinh ba T4 va ba V nén ba T1
va ba V phai hoan lai cho 6ng T3 so tién 1a 20.000.000 dong.

THANH VIEN HOI PONG XET XU THAM PHAN — CHU TQA PHIEN TOA
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Noi nhin: T.M HOI DONG XET XU SO THAM

- TAND tinh Ninh Thuan; THAM PHAN — CHU TQA PHIEN TOA
- VKSND huyén Ninh Phudc;

- Cac duong su;

- CCTHADS huyén Ninh Phudéc;

- Luu ho so, 4n van. X - .
’ Tran Van Tung
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Not nhan: ™™ HQI PONG XET XU SO THAM

- TAND tinh Ninh Thuén; THAM PHAN — CHU TOA PHIEN TOA
- VKSND huyén Ninh Phudc;

- Cac duong su;

- CCTHADS huyén Ninh Phuoc;

- Luu hé so, an van. P . .
’ Tran Van Tung
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