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NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HAI PHONG

- Thanh phéin Hpi dong xét xir phiic thdm gom co:

Tham phén - Chii toa phién toa: Ba Dang Ho Diép

Cdc Tham phdn: Ong Pinh Duy Viét

Ong Nguyén Hong Giang

- Thu ky phién toa: Ba Nguyén Ha Phuong - Thu ky T0a an nhan dan thanh
ph6 Hai Phong.

- Pai dién Vign Kiém sdt nhén dén thanh phé Hai Phong tham gia phién
tda: Ba Pham Thi My Hang - Kiém sat vién.

Ngay 29 thang 8 nim 2024, tai tru s& Toa an nhan dan thanh phé Hai Phong
xét xtr phtic tham cong khai vu an kinh doanh thuong mai thy 1y sé 05/2024/TLPT-
KDTM ngay 15 thang 7 naim 2024 vé viéc “Tranh chap vé hop dong chuyén nhuong
tai san”.

Do Bén 4n kinh doanh thwong mai so tham sé 08/2024/KDTM-ST ngay 31
thang 5 nam 2024 ctia Toa an nhan dan quan Hong Bang, thanh phd Hai Phong bi
khang cao.

Theo Quyét dinh dua vu 4n ra xét xtr phiic tham s6 08/2024/QD-PT ngay 29
thang 7 nam 2024 va Quyét dinh hoan phién toa phiic tham sé 16/2024/QP-PT ngay
20 thang 8 nam 2024, gitra cac duong su:

- Nguyén don: Tong Cong ty Xay dung B D, dia chi tru sd: S6 268 duong T,
phuong Niém Nghia, Quan Lé Chan, thanh ph Hai Phong.

Nguwoi dai dién hop phap cua nguyén don: Ba Trinh Thi D, sinh ndm 1987;
dia chi: S6 238 L, phuong Béic Son, quan Kién An, Hai Phong - 1a nguoi dai dién
theo uy quyén (Gidy ty quyén ngay 14/02/2023); c6 mit.

Nguoi bdo vé quyén va loi ich hop phdp ciia nguyén don: Ong Nguyén Thai
Hg - Luat su ctia Trung tAm tu van phéap luat T, thuoc doan Luat su thanh phd Ha



Noi; dia chi: S6 4 duong N, phuong Nguyén Du, quan Hai Ba Trung, thanh phé Ha
Noi; c6 mat.

- Bi don: Cong ty Co phan Xay lap H L; dia chi tru so: S6 97 duong B D,
phuong Ha Ly, quan Hong Bang, thanh pho Hai Phong.

Nguoi dai dién hop phap cua bi don:

+ Ong Trinh Huy Th, sinh nim 1984; noi cu tri: S6 73/80 duong H, phudng
Ha Ly, quan Hong Bang, thanh pho Hai Phong; c6 mat.

+ Ba Nguyén Thi Kim D, sinh nim 1968; noi cu tra: S6 23/27 duong H,
phuong H6 Nam, Quéan Lé Chan, thanh pho Hai Phong; c6 mat.

Péu 1a nguoi dai dién theo uy quyén (Gidy oy quyén sé 10/GUQ- HAILONG
ngay 20/8/2024).

- Nguroi khang cdo: Nguyén don Tong Cong ty Xdy dung B D.

NOI DUNG VU AN:

Theo don khéi kién, ban tw khai, qud trinh gidi quyét vu dn va tai phién toa
so tham, nguyén don la Tong CONng ty xdy dung B P (viét tdt la Céng ty B P) trinh
bay:

Ngay 08/01/2019, Cong ty B b va Cong ty Co phan Xay lap H L (viét tat 1a
cong ty H L) di ky Hop dong chuyén nhuong tai san do dang so
01/2019/HPCN/BDCC-HL véi tai san 1a toa nha vin phong nam trén dién tich dat
2.690,2m? thudc du 4n xay dung nha & dé ban theo co ché kinh doanh tai s6 97 B b,
phuong Ha Ly, quan Hong Bang, thanh phé Hai Phong. Cac bén théng nhat gia
chuyén nhuong tai san 13 54.600.000.000d (ndm muoi tw ty, sau tram triéu) ddng sé
dugc thanh toan thanh 03 dot cu thé nhu sau:

- Thanh toan 1an tht nhat: 30.000.000.000d (ba muoi ty) dong.

- Thanh toan 1an thir hai: 14.600.000.000d (muoi bon ty, sau trdam triéu) dong.

- Thanh toan 1an tht ba: SO tién con lai trude ngay 30/6/2019.

Sau khi ky hop dong, Cong ty H L da thanh toan cho Cong ty B P
45.600.000.000d (bon muoi lam ty, sau tram triéu) dong. S6 tién con lai cua dot
thanh toan thir 3 12 9.000.000.000d (chin ty) ddng Cong ty H L khong thuc hién diing
han. Tir ngay 30/9/2019, Cong ty B B d nhiéu lan gui cong vin yéu cau Cong ty H
L thanh toan khoan ng con lai nhung Cong ty H L khong thuc hién nghia vu theo
Hop dong s6 01/2019/HDCN/BDCC-HL.

Sau khi hop dong ky két, Cong ty B B da ban giao tai san cho Cong ty H L
tiép quan. Nhung Cong ty H L di chua thyc hién hét nghia vu ctia minh theo hop
déng ma cac bén da ky két. Hai bén da nhiéu 1an lam viéc dé chdt cong ng. Trong



cac bién ban lam viéc, Cong ty H L déu thira nhan con ng Cong ty B B 9.000.000.000
ddng theo hop ddng s6 01/2019/HDCN/BDCC-HL nhung chua dua ra bat cir 16
trinh, phuong an nao thuc hién nghia vu thanh toan. Cong ty B D da tao diéu kién
cho Cong ty H L trong gan 03 nim qua nhung ti nay chua thu héi duoc s tién
chuyén nhuong theo Hop dong 01/2019/HDCN/BDCC-HL.

Can ctr vao hop ddng da ky két thi Cong ty H L con phai thanh toan cho Céng
ty B D s tién 9.000.000.000 dong. Ngoai ra, theo quy dinh ta Piéu 357, 468 B luat
Dan sy, Cong ty H L phai tra 13i suat 10%/nam tinh trén khoan cham thanh toan tir
nam 2019 dén nay, s tién 13: 3.600.000.000d (ba ty sdu tram triéu) dong.

Téng sb tién Cong ty B B yéu cau Cong ty H L phai tra 13 12.600.000.000d
(muwoi hai ty sdu tram triéu) ddng.

Tai ban tw khai ngay 24/5/2023, don phdn t6 ngay 27/6/2023 va qud trinh gidi
quyét vu an, dai dién hop phdp ciia bi don trinh bay:

Ngay 08/01/2019, Cong tyHLvaCéngty BD da ky két Hop ddng chuyén
nhu:ong tai san do dang s6 01/2019/HDCN/BDCC- -HL vé viéc chuyén nhugng tai
san dau tu dé dang Du 4n toa nha van phong tai sé6 97 B B, phuong Ha Ly, quan
Hong Bang, thanh ph Hai Phong. Tri gia Hop dong da bao gom thué VAT (10%)
54.600.000.000 dong. COng ty H L di thanh toan cho Cong ty B P 45.600.000.000
ddng, Cong ty H L con phai thanh todn cho Céng ty B B 9.000.000.000 déng. Cong
ty H L khong dong v tra sb tién nay vi cac 1y do sau:

Trude khi Coéng ty H L va Céng ty B B ky Hop déng chuyén nhuong tai san
do dang toa nha vin phong tai s6 97 B P, hai bén da ky cac Hop dong thi cong Dy
an nha may nhiét dién Viing Ang 1, bao gom 03 Hop dong:

Hop dong s6 311209/BDCC-HAILONG ky ngay 31/12/2009 va cac phy luc
Hop dong 1,2.3 (Hinh thirc Hop dong: Hop dong tron goi) vé viéc: Thi cong phan
két cdu thép cac hang muc xdy dung, md rong 02 kho than kho voi tong tri gia:
196.113.396.378 déng. Cong ty H L da thuc hién xong toan by cac cong viéc theo
Hop dong va cac phu luc Hop dong tir thang 5/2012. Hai bén da ky bang tong hop
gia tri khéi luong hoan thanh dén lan 10 v&i gia tri hoan thanh liy ké:
194.700.189.578 dong. S6 tién no Cong ty B P phai tra Cong ty H L cia Hop dong
nay theo khdi lugng hoan thanh d3 ky xac nhan hai bén 13: 5.841.005.687 dong. Tuy
nhién hinh thirc hgp déng nay 1a Hop dong tron goi, khong co bat ky sy diéu chinh
nao trong sudt thoi gian thuc hién Hop ddng, néu c6 bat ctr thay d6i nao hai bén phai
ky Phu luc Hop ddng bo sung va tong so tién ma Cong ty H L dugc thanh toan cho
dén khi hoan thanh cac nghia vu theo Hop dong va phu luc Hop dong bang ding tri
gia ghi trong Hop dong va phu luc Hop déng. Do vay sau khi Cong ty H L hoan
thanh tat ca cac cong viéc ctia Hop dong va Phy luc Hop dong thi Cong ty B P phai
thanh toan thém sd tién: 196.113.396.378 ddng - 194.700.189.578 dong =
1.413.206.800 dong cho Cong ty H L dé dam bao diing theo quy dinh hinh thirc Hop
dong tron gbi tai Pidu 49 Luat ddu thau s6 61/2005/QH11 ngay 29/11/2005 va Piéu
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48 Nghi dinh s6 58/2008/ND-CP ngay 05/05/2008 hudng dan thi hanh Luat d4u thau
s6 61/2005/QH11 ngay 29/11/2005 (Van bdn phdp ludt c6 hiéu luc tai thoi diém ky
va thuc hién Hop d&ng); va theo diém a khoan 1 Diéu 62 cua Luat dau thau sb
43/2013/QH13 ngay 26/11/2013 (Van bdn phdp ludt dang co hiéu luc).

Pén thoi diém hién tai, mic du du an d3 dugc cap ching chi hoan thanh tir
ngay 12/05/2017 nhung Cong ty B B van cb tinh khong ky nghiém thu quyét toan
Hop dong nay v6i COng ty H L nén hai bén chua thé ky xac nhan sb no ting thém
1.413.206.800 dong. Nhu vy tong sd tién ng Cong ty B D phai tra cho Cong ty H
L ctia Hop dong nay 1a: 5.841.005.687 dong + 1.413.206.800 dong = 7.254.212.487
dong.

Hop dong s6 020711/BACHDANG-HAILONG ky ngay 02/07/2011(Hinh
thitc hop dong: Hop dong theo don gid tron géi) vé viéc: Thi cong phan xdy dung
cac hang muc FGD. Cong ty H L da thuc hién xong toan bd cac cong viéc theo Hop
dong tir ngay 10/12/2012. Hai bén di ky nghiém thu quyét toan Hop dong véi tri gia
quyét toan: 23.070.659.319 dong. S6 tién ng Cong ty B B con phai tra Cong ty H L
ciia Hop dong nay theo khdi luong quyét toan da ky xac nhan hai bén 14 692.119.780
ddng. Khoan ng nay da du hd so thanh toan va du diéu kién thanh toan tir ngay
12/05/2017.

Hop dong s6 090711/BACHDANG-HAILONG ky ngay 09/07/2011 (Hinh
thirc hop dong: Hop dong theo don gid khéng diéu chinh) vé viéc: Cung cap va thi
cong bao che cac hang muc xay dung. Cong ty H L da thuc hién xong toan b cac
cong viéc theo Hop dong tir thang 01/2014. Hai bén da ky bang tong hop gia tri khbi
luong hoan thanh dén 1an 10 véi gia tri hoan thanh lity ké: 89.147.620.401 dong. S6
tién no Cong ty B B con phai tra Cong ty H L ctia Hop ddng nay theo khéi luong
hoan thanh da ky xac nhan hai bén 1a 2.674.428.612 dong. Va Hop dong nay Cong
ty B P ciing vién 1y do dé chua ky ho so nghiém thu quyét toan va thanh toan cho
Congty H L.

Nhu vay, téng s tién ng géc Cong ty B P phai tra Céng ty H L cho 03 Hop
dong trén 1a: 7.254.212.487 dong + 692.119.780 dong +2.674.428.612 dong =
10.620.760.879 ddng (Trong dé: S6 ng goc 2 bén da ky xdc nhdan khoi lwong hoan
thanh va ky xdc nhdn céng no la: 5.841.005.687 dong + 692.119.780 dong +
2.674.428.612 dong = 9.207.554.079) dong.

Theo diéu 10, myc 10.1.5-Thanh toan gia tri bao hanh ctia Hop dong sb
311209, 020711, 090711 : “Bén B sé& duoc thanh toan 3% gia tri Hop dong con lai
khi Bén B phat hanh bao 1anh bao hanh, bao 1anh c6 liéu luc 24 thang ké tir ngay
Chu dau tu phat hanh Chimg chi chp nhan tam thdi cho T6 may sb 2”. Tuy nhién
dén nay, Cong ty B b van cé tinh khéng cung cap thong tin 1a c6 ching chi chap
nhan tam thoi cho T6 may s6 2 va khong thanh toan s tién ng con lai cho Cong ty
H L. Cong ty H L da rat nhiéu lan trao doi, giri van ban, lam viéc truc tiép yéu cau
thanh toan va bu trir cong no nhung déu bi Cong ty B  tir chdi.



Phai mét rat nhiéu thoi gian va cong strc, dén nay Cong ty H L méi c6 thong
tin cu thé vé Du 4n nhu sau: Chtng chi ban giao dugc cip ngay 09 thang 02 nim
2017 chi r8: Ban Quan 1y Dy an Dién lyc Dau khi Viing Ang - Quang Trach, thong
béo rang T6 may sb 2 da dat yéu cau dé ban giao cu thé vao: Ldc 15 gio 00 phat
ngay 12/05/2015. Nhu vay thoi gian bao hanh twong tng 24 thang 1a dén hét ngay
12/05/2017. Bong nghia voi viéc dén ngay 12/05/2017 Cong ty H L da du diéu kién
duoc thanh toan khoan tién 3% bao hanh con lai. Hon thé nita cong trinh da dugc
cap chtng chi hoan thanh vao ngay 12/10/2021, chi rd: Chimng chi hoan thanh T
may sb 02 vao ngdy cu thé 1a ngay 12 thang 05 ndm 2017, thoi gian bao hanh t6 may
s6 02 cho nha may nhiét dién Viing Ang 1 da hét han va LILAMA d4 hoan thanh xir
1y tat ca cac 16i, khuyét diém va thiéu sot, giai phong tat ca cac trach nhiém cua tong
thau LILAMA d6i véi cong trinh bao gém ca nghia vu bao hanh cong trinh.

Cong ty B P van guri cong van s6 68/KT-BDCC ngay 13/03/2023 cho Cong
ty H L khang dinh cong trinh Nha may nhiét dién Viing Ang chua c6 ching chi chap
nhan tam thoi, 1a ching chi do Chu dau tu phat hanh ching nhan cong viéc ctia Tong
thau di hoan thanh dép Gng yéu cau ctia Dy an nhu vy 1a khong dung su that va
theo Hop dong da ky giita hai bén thi phia Cong ty B B da vi pham quy dinh tai myc
10.1.5 diéu 10 - Thanh toan gia tri bao hanh; myc 13.2.8 diéu 13 - Quyén han va
trach nhiém cua bén A; myc 19.2 diéu 19 - Hiéu luc, quyét toan va thanh 1y hop
ddng ctia Hop dong s6 311209, 020711, 090711; muc 14.2.13 Biéu 14 - Quyén han
va trach nhiém cua bén B da ky két giita hai bén.

Vi nhitng 1y do trén, Cong ty H L d giit lai khoan ng 9.000.000.000 dong cta
Hop dong chuyén nhuong s6 01/2019/HPCN/BDCC-HL ngay 08/01/2019 dé bu trir
khoan ng con lai cua Dy an Nha may nhi¢t dién Viing Ang 1 ma Cong ty B b phai
tra Cong ty H L.

Cong ty B P van réo riét thac ép yéu cau Cong ty H L phai thanh toan cong
ng 9.000.000.000 dong va giri don kién Cong ty H L ra Toa an nhan dan quan Hong
Bang d¢é thu hoi khoan no nay. Cong ty H L dé nghi Toa 4n xem xét giai quyét theo
don phan t6 va budc Cong ty B  phai tra Cong ty H L gdm:

No gbc: 10.620.760.879 dong. Trong d6: SO tién no hai bén da ky xac nhan
cong no ctia 03 Hop dong: 9.207.554.079 dong. S6 tién ng COng ty B P con phai tra
thém cua Hop déng 311209/BDCC-HAILONG chua dugc xac nhan cong no:
1.413.206.800 dong. Lai cham tra tinh theo 13i suat ngan hang 1a 10%/nam tir ngay
12/05/2017 (ngay hoan thanh toan bo trach nhiém Hop dong véi chu dau tu ghi trén
chtng chi hoan thanh t6 may s6 2) dén hét ngay 31/05/2023 sb tién: 6.433.562.275
dong.

To6ng tién no bao gdom no gbc va 13i cham tra: 17.054.323.154 (muweoi bay ty,
khéng tram nam muwoi tw triéu, ba tram hai mwoi ba nghin, mét tram ndm muoi bén)
dong.



Khoan no gdc va 1ai Cong ty B D phai tra Cong ty H L s& dugc bu trir voi
khoan ng Coéng ty H L phai tra Cong ty B D ctia Hop dong chuyén nhuong sb
01/2019/HBDCN/BDCC-HL: 9.000.000.000 d¢ong va Cong ty B P phai thanh toan s
tién no con lai 1a 8.054.323.154 dong (di bao gdm 1ai cham tra) dé dam bao quyén
va lgi ich hop phap cua Céng ty H L.

Tai don trinh bay ¥ kién theo don phdn t6 ngay 05/9/2023 vé viéc thanh todn
céng no tai du dn Nha may Nhiét dién Viing Ang 1, nguyén don trinh bay:

Vi yéu cau Cong ty B D phai thanh toan toan b sé tién con ng Cong ty H L
theo cac Hop dong da ky gitra hai Cong ty vé thuc hién thi cong du an Nha may
nhiét dién Viing Ang 1:

Hop dong gitra Cong ty B B v6i Cong ty H L 1a hop dong Back to Back véi
hop ddng chinh giita Cong ty B B v6i Tong thau Lilama (c6 nghia 1a cac diéu khoan
vé thanh toan, thanh toan tién giir lai ciia hop dong gitta Cong ty H L va Cong ty B
P phai tuan thu hop dong chinh giita B B voi LILAMA), diéu nay thé hién 6 trong
cac can ctr ky hop dong giita Cong ty B B véi Cong ty H L déu phai can ci Hop
dong s6 280909/LILAMA-BDCC ngay 28 thang 9 nam 2009 giita Tong Cong ty lap
méy Viét Nam (LILAMA) véi Tong Cong ty B B (BDCC) vé viéc thi cong toan bd
cac hang muc xay dyng nha may nhiét dién Viing Ang 1.

Trong qué trinh thuc hién hop dong, tat ca nhitng 1an Cong ty B B nhan dugc
khoan thanh toan tir LILAMA Céng ty B B déu da ngay lap tic thanh toan phan
tuong tmg cho Cong ty H L theo hop dong di ky két, diéu d6 ¢ nghia trude, trong
va sau khi ky hop dong véi Cong ty B B, Cong ty H L hoan toan biét, dong ¥ ciing
nhu tu nguyén rang budc giao két vi Cong ty B P cin cir vao tinh trang phap 1y ciia
hop dong giita Cong ty B P voi LILAMA.

Hién tai, cong tac thanh, quyét todn tai nha may nhiét di¢n Viing Ang I cua
Cong ty B b véi Tong thau EPC (LILAMA) van dang duoc Cong ty B D tich cuc
phdi hop voi cac bén dé giai trinh, thong nhat sé liéu quyét toan voi LILAMA. S6
liéu quyét toan nay chi dugc LILAMA phé duyét cho Cong ty B B khi LILAMA
duoc chu dau tu PVN phé duyét quyét toan, thanh toan hop dong. Tuy nhién, du &n
nay kéo dai nhiéu nam, thu tuc phap 1y con rat nhiéu bat cap do d6 c6 nhitng kho
khin, vudng mic trong viéc thanh, quyét toan Hop dong EPV/Quyét toan du an.
Téng thau EPC (LILAMA), chii dau tu (PVN) da rat quyét liét trong cong tac kién
nghi v6i Chinh pha, B Cong thuong, Uy ban quan 1y vén Nha nudc dé thic day
cong tac phé duyét va giai quyét cac phat sinh chua ludng hét tai du 4n nha may
nhiét dién Viing Ang 1 dé sém hoan thanh cong tac thanh quyét toan Hop dong
EPC/Quyét toan dy an Nha may nhiét dién Viing Ang 1. Chinh phu ciing da ¢6 cac
van ban chi dao vé cong tic quyét toan du 4n nha may nhiét dién Viing Ang 1. Tinh
dén thoi diém hién tai CongtyBbD van chua nhan duoc quyét toan dbi véi cac hang
muc cong viéc ma Cong ty B P da thuc hién theo hop dong giita Cong ty B P véi
LILAMA. Do d6, mac du mong mubn nhung Cong ty B b khong thé thue hién duoc
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viéc thanh toan dirt diém sb tién con lai theo cac hop dong da ky két gitta Cong ty H
L v6i Cong ty B D.

Dbi v6i s6 tién no gdc 9.207.554.079 dong theo cac hop ddng da ky:

Trong ban dbi chiéu va xac nhan cong no giita Cong ty H L v6i Cong ty B D
thoi diém ngay 31/12/2020 ciing ghi 13: “S6 tién ng goc 9.207.554.079 dong dwge
ghi nhdn can cie vao cdc hé so, ching tir ¢é dén thoi diém 31/12/2020. Trong truong
hop cong trinh c6 Quyét dinh phé duyét quyét todn von dau tw hoan thanh ciia cdc
co quan qudn Iy nha nwée cé tham quyén ma lam thay doi gid tri dwoc thanh todn
cua cong trinh thi 56 liéu cong no sé duoc diéu chinh theo hé so dwoc ccfp c6 tham
quyén phé duyét”.

S6 du ng ma Cong ty B D phai thanh toan cho Cong ty H L noi trén 1a gia tri
giit lai 3% khdi luong hoan thanh theo hop dong, con sd ndy ciing twong tng véi gia
tri LILAMA giit lai cia Cong ty B B. S6 tién 9.207.554.079 dong chi 1 s6 lidu duoc
ghi nhén gitta Cong ty H L véi Cong ty B B chir khong phai 13 con sd chinh xéc, ¢d
dinh va cudi cung. Theo cac hop dong da ky két va thuc hién thi con s6 nay c6 thé
bang, ting lén hodc tham chi giam xudng. Viéc xac dinh con sb chinh xac ma Cong
ty B B c6 nghia vu tra cho Cng ty H L phai cin cir vao x4c nhan gi tri quyét toan;
thoi han bao hanh; chiing chi hoan thanh cong tac xay dung ciia LILAMA vai Cong
ty B D.

Nhu vay tinh t6i thoi diém hién nay, khong c6 bat ¢t cin ctr phap 1y nao dé
Ccong ty H L khoi kién budc COng ty B P phai thanh toan sb tién no goc
9.207.554.079 dong theo yéu cau don phan t6 da dugc Toa an quan Hong Bang thy
ly.

Dbi vai s6 tién ng 1.413.206.800 dong chua duge xac nhan cong no theo hop
ddéng 311209/BDCC-HAILONG:

Vé viéc Cong ty H L doi thém 1.413.206.800 dong chua dugc xac nhan cong
ng theo hop dong sé 311209/BDCC-HAILONG ngay 31/12/2009 (hop dong theo
hinh thirc tron géi) Cong ty B B khong chap nhan khoan tién nay boi: Mic du Hop
dong 311209/BDCC-HAILONG 1a hop dong tron géi nhung ciing giéng nhu cac
hop dong khéc, hop déng nay phu thudc vao cac hop dong chinh gitta Céng ty B
va LILAMA. Hon nita gitra Cong ty H L va Cong ty B b da c6 bién ban xac nhan
cong no d6i voi nhitng phan céng viéc Cong ty H L da thyc hién theo hop dong
311209/BDCC-HAILONG. Trong bién ban d6 x4c nhan khoan tién con lai ma Cong
ty B D chua thanh toan hét cho Cong ty H L di nam ca trong khoan tién
9.207.554.079 dong. Bién ban chét cong no di ky két 1a phan di kém khong thé tach
roi ctia hop dong 311209/BDCC-HAILONG (theo quy dinh tai khodn 16.3 Piéu 16).
Bién ban nay khong ghi nhan sd tién 1.413.206.800 dong, dong nghia véi viéc Cong
ty H L khong thyuc hién phan cong viéc nao khac ngoai phan viéc theo cong no da
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chét. Do d6 Cong ty B B khong c6 nghia vu thanh toan s tién nay theo yéu cau cia
Congty H L.

Déi v6i khoan tién 13i duoc tinh tir ngdy 12/5/2017 t6i hét ngay 31/5/2023:

Viéc tinh tién 13i s& phat sinh trén co s& s6 tién gbe chinh xac ma Cong ty B
P ¢6 nghia vu phai thanh toan cho Cong ty H L néu Cong ty B D ¢6 15i. Ldi nay chi
xay ra trong trudng hop néu LILAMA da thyc hién viéc xac nhan gia tri quyét toan,
thoi diém bao hanh, chimg chi hoan thanh cong tac xay dung nghiém thu day du
cong trinh. .. va tit ca s tién con lai cho Cong ty B B nhung Cong ty B B khong
thuc hién ngay viéc thanh toan lai cho Céng ty H L. Nhu ndi dung da trinh bﬁy trén,
tai thoi diém Toa an nhan dan quan Hong Bang thu 1y yéu cau phan té cua Cong ty
H L thi Céng ty B P ciing dang 1a don vj truc tiép bi LILAMA chua x4c nhin con
s6 thuc té cong viéc ma Cong ty H L da thyc hién. Cong ty B D ciing khong c6 16i
trong viéc cham thanh toan sd tién 3% cua cac hop dong con lai cho Cong ty H L.
Do d6, Cong ty B B duong nhién khong c6 nghia vu phai tra cho Cong ty H L khoan
tién 141 6.433.562.275 ddng theo yéu cau phan té caa Cong ty H L.

Véi nhiing 1y do trén, Cong ty B  van giit nguyén quan diém viéc thu Iy phan
t ctia bi don Cong ty H L dé cung giai quyét trong mot vy an do Cong ty B P khai
kién 1a khong co co sd, khéng dung quy dinh cua phap luat. Cong ty B B dé nghi
Tda an nhan dan quan Hong Bang khong chip nhan yéu cau phan té ctia bi don Cong
ty H L boi ddy 1a nhitng yéu ciu chua thé tinh toan va thuc hién vao thoi diém hién
tai.

Tai phién toa so thAm, cac bén thong nhat xac nhan: Bi don c6 nghia vu thanh
toan cho nguyén don 9.000.000.000 dong. Nguyén don xac nhan sd tién chua thanh
toan tra bi don 9.207.554.079 déng, khong chép nhan viéc bi don ¢6 don yéu cau
phan to.

V& tra tién 14i cham tra, nguyén don da xac dinh lai va yéu cau bi don phai tra
s6 tién 131 14 3.987.863.014 (ba ty chin tram tdm muoi bdy tridu, tdm tram sdu muwoi
ba nghin, khéng tram muoi bon) dong.

Ngoai ra, sau khi Toa an quan Hong Bang nhin dugc Cong vin sb 593/TCT-
KTKT ngay 26/9/2023 tra 16i cua Cong ty LILAMA, nguyén don Céngty BB coy
kién: Xét thay khong can thiét phai bo sung Cong ty LILAMA vao tham gia vu 4n
v6i tu cach 1a nguoi ¢ quyén loi nghia vu lién quan trong vu an nay. Bi don c¢6 Y
kién s& c6 trach nhiém tra cho nguyén don 9.000.000.000 ddng bang cach bu trir
cong no ddi v6i du 4n Nha may nhiét dién Viing Ang 1.

Bi don xac nhéan sd tién ng COng ty B P con phai tra thém cia Hop dong
311209/BDCC-HAILONG di dugc tinh trong tong sd tién 1a 9.207.554.079 ddng
ma nguyén don phai trd cho bi don.



Bi don thira nhan con no s tién 9.000.000.000 dong va dong ¥ tra sb tién 1ai
1a 3.987.863.014 dong nhu ndi dung nguyén don c6 y kién tai phién toa, bi don s&
c6 trach nhiém tra bang cach bu trir cong ng dbi voi dy an Viing Ang 1 bao gom: No
gbc 9.207.554.079 ddng; 1ai cham tra tinh theo 13i suat ngan hang 13 10%/nam tinh
tir ngay 12/05/2017 (ngay hoan thanh toan bd trach nhiém Hop dong voi chu dau tu
ghi trén ching chi hoan thanh t6 may sb 2) theo bang ké dén ngay xét xu la
6.500.785.442 d6ng. Tong tién ng bao gdbm ng gde va 1ai cham tra 1a 15.708.339.521
dong.

Véi ndi dung trén, tai ban an Kinh doanh thuong mai so tham sd
08/2024/KDTM-ST ngay 31/5/2024 ciia Toa an nhan dan quan Hong Bang, thanh
phd Hai Phong da quyét dinh:

1. Chap nhan yéu cau khai kién cua nguyén don 12 Téng Cong ty Xay dung
B D:

Cong ty C6 phan Xay lap H L phai thanh toan tra cho Tong Cong ty Xay dung
B P s6 tién con thiéu ciia Hop dong chuyén nhuong Dy 4n toa nha vin phong tai so
97 B B, phuong Ha Ly, quan Hong Bang, thanh phé Hai Phong véi tong s6 tién 1a
12.987.863.014 (muroi hai ty chin tram tdm muwoi bay triéu, tdm tram sdu mueoi ba
nghin, khéng tram muoi bon) dong.

2. Chép nhan yéu cau phan td ctia bj don Cong ty C6 phan Xay lap H L.

Tong Cong ty Xay dung B P phai tra cho Cong ty C6 phan Xay lap H L s6 tién
con thiéu cua cac hop dong dau thau xay dung du an Nha may Nhiét dién Viing Ang 1
con no 1a 15.708.339.521 (muwoi lam ty bay tram linh tdm triéu, ba tram ba muwoi
chin nghin, nam tram hai mwoi mot) déng.

3. Chip nhan ddi trir sb tién bi don Cong ty C6 phan X4y ldp H L phai tra cho
nguyén don Tong Cong ty Xay dung B .

Budc Tong Cong ty Xay dung B P phai thanh toan tra cho Céng ty C6 phan
Xay lap H L trong cac Hop dong dau thau Xay dung du an Nha may Nhiét dién Viing
Ang 1 con no 1 2.720.476.507 (hai 1y bdy tram hai muwoi triéu, bon tram bay muwoi
Sdu nghin, ndam tram linh bay) dong.

Dbi véi khoan tién phai tra néu trén, ké tir ngay c6 don yéu cau thi hanh an
ctia nguoi duoc thi hanh 4n cho dén khi thi hanh 4n xong, bén phai thi hanh an con
phai chiu khoan tién 1i ctia s tién con phai thi hanh an theo mirc 13i suat quy dinh
tai Piéu 357 va khoan 2 Piéu 468 ctia B luat Dan su, trir truong hop phap luat ¢6
quy dinh khac.

Ngoai ra, ban 4n so tham con quyét dinh vé chi phi to tung, an phi va quyén
khang céo cua cac duong su.



Sau khi xét xir so tham: Ngay 10/6/2024, Toa 4an nhan dan quan Hong Bang
nhan duoc don khang cdo ciia Téng Cong ty Xay dung B D, yéu cau cip phiic thim
khong chap nhan yéu cau phan t6 cua Cong ty C6 phan Xay lap H L.

Ly do khang céo:

1. V& noi dung budc Cong ty B B tra Cong ty H L 12.987.863.014 dong, bao
g6m no gdc va i ctia cac hop dong s6: 311209, 020711 va 090711:

Mic du trong cac diéu khoan ctua Hop dong khong c6 ndi dung thanh toan
giita hai COng ty phu thudc vao viéc thanh toan gitra B P va Tong thau Lilama nhung
cc 1an B D thanh toan v6i H L déu cin clr vao sb tién duge thanh toan tir Lilama.
Hién nay hop dong 280909 giita B P va Lilama chua dugc quyét toan. S6 tién B D
ng ciia H L ndm trong s6 tién ma B P chua duoc Lilama thanh toén. Trong bién ban
d6i chiéu cong no gan nhat, ngay 31/12/2020, hai bén di xac dinh “ S liéu trén day
duoc ghi nhan cin cr vao hd so ching tir ¢ dén thoi diém 31/12/2020. Trong trudng
hop céc cong trinh c6 Quyét dinh phé duyét quyét toan von dau tu hoan thanh cta
cac co quan quan Iy nha nudc c6 thim quyén ma lam thay doi gia tri duoc thanh
toan cua Cong trinh thi s6 licu cong ng s€ dugce diéu chinh theo hd so duoc cép co
tham quyén phé duyét”. Nhung cdp so tham chi cin c&t vao ndi dung hop dong,
khong can clr vao viée thuce thi cac didu khoan hop dong trén thuc té 1am anh hudng
nghiém trong dén quyén va loi ich hop phap ciia Céng ty B D.

2. Poi trir cac khoan hai bén no nhau dé budc Cong ty B P phai tra sb tién
2.720.476.507 ddng: COng ty H L cho rang c6 tai liéu chimg ctr, chimg minh ddi trir
nhung tai phién toa so thim van chua dua ra tai liéu, chimg ctt nay. Cong ty B B xac
dinh day 13 hai khoan no riéng biét, khong ddng ¥ va khong co bat cir bién ban nao
thé hién viéc ddi trir cong ng gitra hai bén. T4t cé cac bién ban d6i chiéu cong no chi
la cac ban xac nhan hai khoan ng doc lap do ké toan hai bén ki. Va hién nay khoan
tién cua Dy 4n nha may nhiét dién Ving Ang 1 chua dugc thanh toan tir Lilama nén
B D khong c6 kha nang thanh toan cho H L.

Tai phién toad phiic tham, nguyén don giit nguyén yéu cau khai kién va yéu
cau khang cao, bi don gilt nguyén yéu cau phan t6. Cac duong su khong thoa thuan
dugc vo1 nhau vé viée gidi quyét toan bd ndi1 dung vu an.

Nguoi bao vé quyén va loi ich hop phap ctia nguyén don cho rang cap so thim
thu Iy yéu cau phan t6 1a khong dung vi thuc té mot bén 1a hop dong kinh té va mot
bén 1a hop dong dan sy nén khong lién quan dén nhau; chting chi hoan thanh khong
phai 1a co s¢ dé tra tién; Cong ty B B khong 6 18i do 3% gié tri bao hanh chua duoc
Lilama thanh toan cho Cong ty B B nén Cong ty B B khong phai tra 14i. Cap so tham
da vi pham nghiém trong thu tuc t6 tung do khéng bé sung Lilama vao tham gia t6
tung voi tu cach 14 ngudi co quyén loi, nghia vu lién quan, do vdy yéu cau cap phic
tham huy ban 4n so tham.
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Ngueoi dai dién theo uy quyén ciia nguyén don bé sung: Cap so tham khong
bd sung Lilama 1 ngudi c6 quyén loi va nghia vu lién quan 13 vi pham t6 tung, ban
4n so tham nhan dinh khong ding dién bién phién toa doi v6i so tién 1.413.206.800
ddng. Bi don x4c nhan sd tién nay chua duoc xac nhan cong no theo hop dong
311209/BDCC- HAILONG Nhung ban 4n so tham nhan dinh bi don x4c nhan s
tién nay d bao gdm ca s tién 9.207.554.079 dong 1a khong ding.

Ngueoi dai dién theo uy quyén cia bi don trinh bay: Day 1a hai hop dong kinh
té, B b va H L ki hop dong mua bén tod nha 97 B D trudc, sau d6 hai bén ki hop
ddng Du 4n Viing Ang 1. Do B D ¢6 yéu cau H L thanh toan tién con thiéu ctia hop
déng mua ban toa nha 97 B P nén H L ¢6 yéu cau B P phai thanh toan tién 3% gia
trj bao hanh ctia ctia Dy 4n Viing Ang 1. D6i véi s6 tién 1.413.206.800 dong chua
duoc nguyén don xac nhan cong no theo hop dong 311209/BDCC-HAILONG nén
H L khong yéu cau thanh toan sd tién ndy. H L x4c nhan yéu cau phan té d6i voi B
P s6 tién 9.207.554.079 dong da duoc hai bén xac nhan cong ng va yéu cau doi trir
nghia vu gifra hai bén.

Pai dién Vién Kiém sat nhan dan thanh ph6 Hai Phong phat biéu quan diém
giai quyét vu an:

Vé viéc chap hanh phap luat t6 tung: Qua trinh giai quyét vu an Tham phan,
Hoi dong xét xir va nhitng ngudi tham gia té tung di thyc hién ding cac quy dinh
ctia Bo luat TH tung dan su.

Vé ndi dung khang cdo:

Po6i véi yéu cdu phdn t6 ciia bi don: Budc nguyén don phai thanh toan so tién
con thiéu 1a 9.207.554.079 dong va 1ai 1a 6.500.785.442 dong. Tong la
15.708.339.521 ddng s& duge bu trir voi khoan ma bi don phai tra cho nguyén don.

Ngay 28/9/2009, giita Cong ty B P va tong thau Lilama ky hop dong s6 280909
dé thyc hién xdy dung tai Dy 4n nha may nhiét dién Viing Ang 1. Sau do, gitta Cong ty
B P va Cong ty H L da cing nhau ky cac Hop dong thi cong Du an nha may nhiét
dién Viing Ang 1, bao gdm 03 Hop dong sé 311209 ngay 31/12/2009, s6 020711
ngay 02/7/2011, s6 090711 ngay 09/7/2011. Cong ty H L da thyc hién cac hop dong
nay ding theo thoa thuan. Do nguyén don con no bi don sd tién 9.207.554.079 dong
(da dugc cac bén xac nhan cong no) tuong duong 3% gia tri hop dong con lai khi
phat hanh bao 1anh bao hanh co hiéu luc 24 thang ké tir ngay Chua dau tu phat hanh
Chtng chi chip nhan tam thoi cho t6 may s6 2 nén bj don da c6 don phan t d6i voi
yéu cau khai kién ctia nguyén don, yéu cau Toa an nhan dan quan Hong Bang giai
quyét s6 ng ma bi don phai tra cho nguyén don bang cach bu trir nghia vu ctia khoan
ng dy 4n Nha may nhiét dién Viing Ang 1 nguyén don phai cho tra bi don va lai
cham tra tinh theo 13i suat ngan hang 1a 10%/mam tinh tir ngay 12/5/2017. Toa an
nhan dan quan Hong Bang thu 1y yéu cau phan t6 ciia bi don theo diém a khoan 2
Piéu 200 ctia Bo luat T6 tung dan sy 1a ¢ can cwr, ding v6i quy dinh ctiia phap luat.
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Véi tu cach 1a don vi nhan thau véi Tong Cong ty lap may Viét Nam - CTCP
dé thi cong toan bg cac hang muc xay dung thudc hop déng EPC

- Nha may Nhiét dién Viing Ang 1, Cong ty B D phai biét chimg chi hoan
thanh T6 may s6 2 ciia Nha may Nhiét dién Viing Ang 1 duoc cip vao ngiy
12/5/2017, con viéc Cong ty B B ¢6 thanh quyét toan voi Tong thau EPC (LILAMA)
hay khong cho dén thoi diém hién nay khong lién quan dén bi don Cong ty H L. Mat
khac, tai cac Hop dong sd 311209, 020711, 090711 gitta hai bén khong c6 diéu
khoan quy dinh ndi dung thanh toan gitra Cong ty H L va Cong ty B B phu thudc
vao viéc thanh toan gitta Cong ty B b va LILAMA.

Tai Piéu 10, myc 10.1.5 - Thanh toan gia tri bao hanh ctia cac Hop dong sb
311209, 020711, 090711 dugc ky két giita hai bén co néu: “Bén B sé duwoc thanh
toan 3% gid tri Hop dong con lai khi Bén B phdt hanh bdo lanh bdo hanh, bdo lanh
c6 liéu e 24 thang ké tir ngay Chit dau tw phdt hanh Ching chi chdp nhdn tam thoi
cho T6 mdy sé 2. Ching chi ban giao cip ngay 09/02/2017 do ong H6 Xuan Hién
Ky, néu ré: Ban Quan 1y Dy an Dién luc Dau khi Viing Ang thong bao T6 may sb 2
da dat yéu cau ban giao cu thé vao lac 15 gio ngay 12/5/2015. Do d9, thoi gian bao
hanh twong tmg 24 thang dén hét ngay 12/5/2017. Nhu vay, dén hét ngay 12/5/2017,
Cong ty H L du diéu kién dugc thanh toan khoan tién 3% gia tri bao hanh con lai.
Ngoai ra, cong trinh da dugc cap ching chi hoan thanh vao ngay 12/10/2021, chi rd:
chtng chi hoan thanh T6 méy sb 02 13 ngay 12/5/2017, thoi gian bao hanh t6 may s6
02 cho nha may nhiét dién Viing Ang 1 d4 hét han va Lilama da hoan thanh xu 1y tat
ca cac 161, khuyét diém va thiéu sot, giai phong tt ca cac trach nhiém cia tong thau
Lilama d6i v6i cong trinh bao gdm ca nghia vu bao hanh cong trinh nén yéu cau phan
t6 ctia bi don budc nguyén don phai tra sd tién 13 9.207.554.079 dong va tién 14
duoc tinh tir ngay 12/5/2017 14 c¢6 can clr dugce chdp nhan theo quy dinh tai Diéu 49
Luat Dau thau ndm 2005 va Diéu 357 ctia Bo lut dan sy nam 2015.

Dbi véi yéu cau ciia nguyén don dé nghi bd sung Tong cong ty lap may Viét
Nam (Lilama) vao tham gia t6 tung v&i tu cach 12 ngudi ¢6 quyén loi, nghia vu lién
quan. Xét thay tai liéu c6 trong ho so thé hién hop dong gitra Cong ty B P va Lilama
khong lién quan dén Hop dong giita Cong ty B B va Cong ty H L. Vi vay, Lilama
khong c6 quyén loi nghia vu lién quan dén vu an.

Vi vay, khang céo cua nguyén don vé viéc huy Ban an so tham sb
08/2024/KDTM-ST ngay 31/5/2024 ctia Toa an nhan dan quan Hong Bang 1a khéng
c6 can ctr chap nhan. Tuy nhién, tai phan Quyét dinh cua Ban an: Budc Cong ty Xay
dung B P phai ndp 27.909.530 dong an phi kinh doanh thuong mai so thim 1a chua
phu hop voi quy dinh tai Pidu 26 Nghi quyét 326/2016/UBTVQHI14 ngay
30/12/2016 ciia UBTVQH vé an phi 1é phi Toa an. Cong ty B P phai chiu 4n phi dén
su so tham theo phan yéu cau phan td cua Cong ty H L con Cong ty H L phai chiu
an phi ddi véi yéu cau caa Cong ty B B duoc Toa an chdp nhan. Do d6, Cong ty B
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P va Cong ty H L phai chiu 4n phi kinh doanh thuong mai so tham theo quy dinh
ctia phap luat. Do d6, cAn sira mdt phan ban 4n so tham vé noi dung tuyén an phi.

pé nghi Hoi déng xét x1r ¢an ¢t vao Diéu 308 cua Bo luat TH tung dan su, gitr
nguyén ban an so thim d6i véi phan chdp nhan yéu cau khai kién ctiia nguyén don
vé viéc budc bi don phai thanh toan tra cho nguyén don s tién con thiéu la
12.987.863.014 ddng, chip nhan yéu cau phan té cia bi don va chap nhan dbi trir s6
tién bi don phai tra cho nguyén don. Stra mot phan Ban an so tham lién quan dén an
phi. Budc Cong ty B b va Cong ty H L phai chiu an phi kinh doanh thuong mai so
tham theo quy dinh cta phap luat.

NHAN PINH CUA TOA AN:

- Xét khang cdo ciia Tong Cong ty Xay dung B D:

[1] Tong Cong ty Xay dung B D thira nhan tinh dén ngay 31/12/2020, Cong
ty B D con ng Cong ty H L 9.207.554.079 dong 1a tién thanh toan ctia ba hop dong
duoc ky gitta hai Cong ty: Hop dong s6 311209/BDCC-HAILONG ky ngay
31/12/2009 va cac phu luc Hop dong 1,2,3 ( Hinh thire Hop dong: Hop dong tron
goi) vé viéc: Thi cong phan két ciu thép cac hang muc xay dung, mé rong 02 kho
than kho; Hop dong s6 020711/BACHDANG-HAILONG ky ngay 02/07/2011
(Hinh thitc hop dong: Hop dong theo don gid tron géi) vé viéc: Thi cong phan xiy
dung cac hang muc FGD; Hop dong s6 090711/BACHDANG-HAILONG ky ngay
09/07/2011 ( Hinh thirc hop dong: Hop dong theo don gid khéng diéu chinh) vé viéce:
Cung cap va thi cong bao che cac hang muc xay dyng.

[2] Cac hop ddng trén da duoc Cong ty H L thuc hién xong theo diing tién do
trong hop dong va ban giao cho Cong ty B B. Nhung Cong ty B P cho rang, viéc
chua thanh toan 9.207.554.079 dong cho Cong ty H L 12 do Cong ty B P chua nhan
duoc quyét toan cac hang muc cong viée tai du 4n Nha may nhiét dién Ving Ang 1
v6i Tong thau EPC (Lilama). Tai bién ban xac nhan cong ng ngay 31/12/2020, hai
bén d3 xac dinh “ S6 lidu trén ddy duoc ghi nhan cin ¢t vao hd so chimg tir ¢ dén
thoi diém 31/12/2020. Trong truong hop cac cong trinh c6 Quyét dinh phé duyét
quyét toan von dau tu hoan thanh cta cac co quan quan Iy nha nude c6 tham quyén
ma lam thay doi gia tri dugc thanh toan ctia Cong trinh thi s6 liéu cong no s& dugc
diéu chinh theo ho so dugc cap c6 tham quyén phé duyét”. Vé noi dung nay da dugc
Téng Cong ty Lap may Viét Nam tra 10i tai cong van s6 593/TCT-KTKT ngay
26/9/2023 nhu sau: “ Viéc thanh toan gitra Lilama va Cong ty B D tuan thu theo cac
diéu khoan hop dong di dugc théng nhat tai hop dong 280909/LILAMA-BDCC
(bao gdm ca cac phu luc hop dong) ky giita Lilama va Téng Cong ty B B ma khong
phu thudc vao bat cir bén thir ba nio khac. Viéc thanh toan giita Tong Cong ty B B
va Cong ty H L phu thudc vao hop dong ki gitra hai don vi nay, Lilama khong c6 bat
ky lién quan nao va khong cé co sd dé tra 1oi nhitng cau hoi lién quan dén Cong ty
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H L. Tinh dén thoi diém hién tai, hop dong 280909/LILAMA-BDCC (bao gom ca
cac phu luc hop dong) ky giita Lilama va Tong Cong ty B B chua duoc quyét toan
theo quy dinh ctia hop dong. Viéc quyét toan ctia hop dong duoc thuc hién ddi voi
toan bo hop déng ma khong phan chia quyét toan riéng hop déng chinh [...]”.

[3] Nhu vy, Tong Cong ty B B cho rang viéc chua thanh toan cho Cong ty
H L 1a con phu thudc vao viéc quyét toan v6i Lilama nhung Lilama d4 x4ac nhan viéc
quyét toan gitra Lilama va Tong Cong ty B P khong lién quan dén hop dong giira
Téng Cong ty BB va Congty H L.

[4] Cong ty H L ¢6 yéu cau phan td budc Tong Cong ty B B phai thanh toan
9.207.554.079 d6ng tinh dén thoi diém hai bén chdt cong ng, khong yéu cau vuot
qua so tién hai bén da chét no voi nhau. Ngoai cac bién ban d6i chiéu cong ng giira
ké toan ctia hai Cong ty tir nim 2016 dén nam 2020, thi céng van sé 217/DT-BDCC
ngay 29/7/2022 ciia Téong Cong ty xay dung B P ciing di xac nhan sé du no Tong
Cong ty B D phai tra Cong ty H L dén thoi diém hién tai 1a 9.207.554.079 dong.
Nguyén don cho rang chua dil diéu kién thanh toan vi day 1a gia tri gitr lai 3% khéi
luong hoan thanh cong viée theo hop ddng, gia tri ndy twong Gng véi gia tri Chi dau
tu da giit lai cua Téng CONg ty. Nguyén don khang céo cho ring cac bién ban dbi
chiéu cong ng chi la cac ban xac nhan hai khoan ng doc 1ap do ké toan hai bén ki.
Tuy nhién Hoi dong xét xir xét thay khoan no di duge Tong Cong ty B B phuc dap
v6i Cong ty H L bang Cong van xac nhan nén chimg ctr 1 cac bién ban ddi chiéu
cong ng duoc chap nhan.

[5] Tai Cong van s 551/TCT-KTKT ngay 28/8/2023 cua Tong Cong ty lip
may Viét Nam - CTCP gui Tong Cong ty xay dung B P c6 noi dung: “Can ctr d6i
chiéu cong no ngay 07/01/2021 giira Lilama va Nha thau B P d3 théng nhét noi
dung: Tong Céng ty lap may Viét Nam - CTCP xé4c nhan con phai thu Tong Cong
ty xay dung B P 453.752.587.741 dong. Trong truong hop hai bén quyét toan hop
dong s6 280909/LILAMA-BDCC tai thoi diém hién tai, Lilama s& con phai thu lai
sO tién di tam Gmg cho nha thau B D véi so tién 453.752.587.741 dong”. Do do,
Cong ty B B cho rang sb tién no Cong ty H L chua du diéu kién thanh toan vi day
1a gid tri giir lai 3% khdi luong hoan thanh cong viéc theo hop dong, gia tri nay twong
g véi gia tri Ch dau tu da gitr lai cua Tong CONg ty 1a khong c6 can ci.

[6] Theo noi dung don khang cdo va tai phién toa phuc tham, Téng Cong ty B
D ciing thira nhan cac diéu khoan ctia Hop dong duoc ky voi Cong ty H L, khong c6
ndi dung thanh toan gia tri bao hanh 3% gitra hai Cong ty phu thudc vao viéc thanh
toan 3% gia tri bao hanh gitra B B va Lilama. Cong ty B P cho rang viéc thanh toan
v6i H L déu cin ctr vao sd tién duge thanh toan tir Lilama nhung ndi dung nay khong
nam trong diéu khoan nao cta ca ba hop dong dd ky véi H L nén khong co can cir
chép nhén 1y do khang cdo nay cia nguyén don.
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[7] Mt khac, tai Cong vin s6 259/BDCC-PTDA ngay 04/10/2023 ctia Tong
Cong ty B D giri Phong an ninh Kinh té Coéng an thanh phd Hai Phong, cling xéac
nhan Bién ban xac nhan cong ng gitta nguyén don va bi don tai thoi diém ngay
31/12/2020, dong thoi cung cap sb chi tiét tai khoan tir ngay 01/01/2010 dén ngay
04/10/2023 chung tir ngay 31/8/2015 s6 TKHTO1 c6 ghi “Bu trir ng gdc vay thi cong
cong trinh Nhiét dién Viing Ang véi tién KLHT cong trinh Viing Ang phai tra Cong
ty C6 phan Xay lap H L, s6 du ¢6 13 9.207.554.079 dong”.

[8] Theo cac hop dong s6 311209, 020711, 090711 da ky giita hai bén, tai
Piéu 10, muc 10.1.5 vé& Thanh toan gia tri bao hanh ctia Hop dong, hai bén thoa
thuan: “Bén B s& duoc thanh toan 3% gia tri Hop dong con lai khi Bén B phat hanh
bao ldnh bao hanh, bao lanh c6 liéu lyc 24 thang ké tir ngay Chu dau tu phat hanh
Chung chi chap nhan tam thoi cho To may s6 2.

[9] Tai Chung chi ban giao dugc cip ngay 09 thang 02 nim 2017 c6 ndi dung;
“Ban Quan Iy Du 4n Dién luc Dau khi Viing Ang - Quang Trach, théng bao rang T6
may sb 2 di dat yéu cau dé ban giao cu thé vao Lic 15 gio 00 phit ngay 12/05/2015”.
Va cong trinh dd dugc cAp chimg chi hoan thanh vao ngay 12/10/2021, néu rd:
“Chitg chi hoan thanh Té may sb 02 1a ngay 12 thang 05 nam 2017, thoi gian bao
hanh t6 may s 02 cho nha may nhiét dién Viing Ang 1 di hét han va LILAMA da
hoan thanh xir 1y tit ca cac 161, khuyét diém va thiéu sot, giai phong tat ca cac trach
nhiém cta tong thiu LILAMA dbi voi cong trinh bao gdm ca nghia vu bao hanh
cong trinh”. Nhu vay thoi gian bao hanh twong ung 24 thang 1a dén hét ngay
12/05/2017. Bong nghia voi viéc dén ngay 12/05/2017 Cong ty H L da du diéu kién
duoc thanh toan khoan tién 3% bao hanh con lai. Viéc Tong Cong ty B B khdng
thanh toan sd tién con thiéu cho Cong ty H L 13 vi pham cac hop dong da ky giita
hai bén.

[10] Téng Cong ty B P cin ct vao bién ban dbi chiéu cong no ngay
31/12/2020, trong d6 c6 ndi dung “Trong truong hop cac cong trinh co6 Quyét dinh
phé duyét quyét toan von dau tu hoan thanh cia cic co quan quan 1y nha nudc co
tham quyén ma lam thay doi gia tri duoc thanh toan ctia Cong trinh thi s6 liéu cong
ng s& duoc diéu chinh theo hd so dugc cap co thim quyén phé duyét” nén chua dong
y thanh toan cho Céng ty H L sb tién 9.207.554.079 dong. Nhung Cong ty B D lai
cho rang day chi 1a bién ban xac nhan giita hai ké toan v6i nhau, nhu vay chinh Céng
ty B D da phi1 nhan lai bién ban nay. Va nhu phén tich tai phan trén, tong thau Lilama
dd co van ban tra 161 vé hop déng ki gitta B B va H L khong lién quan dén viée
thanh, quyét toan gitra Lilama va B D. Tai phién toa phtic tham, nguyén don thira
nhan viéc chua quyét toan gitta Lilama va B D 1a do nhiing chi phi phat sinh ngoai
hop dong giira Lilama va B B. Toan b khéi luong cong viéc theo Hop dong duoc
ky gitra B D va H L da duoc H L thuc hién xong va du an Nha may Nhiét dién Ving
Ang 1 da duoc van hanh tir nam 2015 va hét bao hanh vao nam 2017, trong thoi gian
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bao hanh, khong phat sinh tranh chép giita cac bén nén khang cio ctia Congty B
vé ndi dung nay khong c¢6 cin ctr chdp nhan.

[11] Tong Cong ty B D cho rang day 1a hai khoan no khac nhau, hai bén khong
¢ van ban nao xac nhan nghia vu bu trr nén khong doéng y tra khoan tién con ng
cho Cong ty H L. Xét thay, mic du day 1a hai khoan no riéng biét, bi don da c6 nhiéu
lan giri van ban cho nguyén don yéu cau bu trir nghia vu thanh toan gitra hai bén
nhung nguyén don khong phan hoi. Theo quy dinh tai Diéu 200 ctia B6 luat T tung
Dan su, bi don c6 quyén c6 yéu cau phan t6 yéu cau nguyén don phai thuc hién nghia
vu ddi voi bi don dé bu trir nghia vu do nguyén don khoi kién bi don vé nghia vu
thanh todn nén cp so tham thu 1y yéu cau phan tb cua bj don 1a dang quy dinh cta
luat. Theo noi dung vu an, Cf)ng ty H L thira nhan con ng Cong ty B  9.000.000.000
dén, dong ¥ tra sb tién gbc 9.000.000.000 ddng va l4i 1a 3.987.863.014 ddng theo
yéu cau ctia nguyén don tai phién toa so thim. Cép so tham quyét dinh Cong ty H L
phai tra Cong ty B D 12.987.863.014 dong Ia phu hop su thoa thuan cua cac bén.
Nhu nhan dinh tai ph::fm trén, Cong ty B B con ng Cong ty H L 9.207.554.079 déng
nén Cong ty B D phai tra so tién 9.207.554.079 dong cho Céng ty H L. Ngoai ra,
Cong ty H L yéu cau Cong ty B D tra 1ai 10% tir ngay 12/5/2017 (1a ngay hét thoi
han bao hanh) la c6 can ctr theo quy dinh Piéu 357 cua Bo luat Dan su. Ban an so
tham quyét dinh Céng ty B P phai thanh toan cho Cong ty H L 9.207.554.079 dong
va 6.500.785.442 dong tién 13i va dbi trir nghia vu budc COng ty B D phai thanh toan
cho Cong ty H L 2.720.476.507 dong 1a dung quy dinh cta luat.

[12] V& ndi dung khong xac dinh Lilama 14 nguoi c6 quyén loi va nghia vu
lién quan trong vu an: TUr nhitng nhan dinh trén, xét thiy Lilama khong c6 quyén loi
va nghia vu lién quan dén viéc thanh toan s ng 9.207.554.079 dong giita B B va H
L nén cép so tham khong xac dinh Lilama 1a nguoi ¢6 quyén loi va nghia vu lién
quan trong vu an la dang quy dinh tai khoan 6 Diéu 68 ctia B luat TS tung dan su.
Do vay, Hoi ddng xét xtr khong chip nhan khang céo cua Tong Cong ty xay dung B
b.

[13] V& an phi kinh doanh thuwong mai so thim: Cap so thAm chap nhan yéu
cau khoi kién ctia nguyén don do vay bi don phai chiu an phi c6 gia ngach theo sd
tién 12.987.863.014 dong. Nguyén don phai chiu an phi kinh doanh thuong mai so
tham c6 gi4 ngach d6i véi sb tién 15.708.339.521 ddng do yéu cau phan té cta bi
don dugc chap nhan. Tuy nhién, cAp so tham lai d6i trir nghia vu va yéu cau nguyén
don phai chiu 4n phi so thim dbi véi sd tién con lai sau khi déi trir 1a 2.720.476.507
déng 1a khong dung quy dinh tai Diéu 26, Diéu 27 Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016 cta Uy ban Thudong vu Qudc hoi quy dinh
vé murc thu, mién, giam, thu, ndp, quan 1y va st dung an phi va 1¢ phi Toa an. Nén
can phai stra lai ban an kinh doanh thuong mai so thdm s6 08/2024/KDTM-ST ngay
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31/5/2024 ctia Toa 4n nhan dan quan Hong Bang vé 4n phi kinh doanh thuong mai
so tham.

[14] V& an phi kinh doanh thuong mai phtic thdm: Do ban an so tham bi sira
nén Tong Cong ty xdy dung B B khong phai chiu an phi kinh doanh thuong mai
phuc tham. Tra lai tién tam ¢mg an phi phtic thim cho Tong Cong ty xdy dung B D.

Vi cac 1€ trén,

QUYET PINH:

Can ct vao khoan 1 Diéu 30; diém b khoan 1 Diéu 35; diém a khoan 1 Diéu

39; biéu 147, 148, 308, Diéu 309 cua Bo luat TH tung dan su;

Cac Piéu 117, 430, 440 Bo luat Dan su;

Can ctr vao Diéu 26, Piéu 27, Piéu 29 Nghi quyét 326/2016/UBTVQH14
ngay 30/12/2016 caa Uy ban Thudng vu Quéc hoi quy dinh vé murc thu, mién, giam,
thu, ndp, quan 1y va sir dung an phi va I¢ phi Toa an.

1. Khong chap nhan toan b khang cao cia Tong Cong ty xay dung B P nhung
stra ban 4n Kinh doanh thuong mai so tham s6 08/2024/KDTM-ST ngay 31/5/2024
ctia Toa 4n nhan dan quan Hong Bang, thanh phd Hai Phong do c6 sai s6t vé an phi
kinh doanh thuong mai so tham. Cu thé:

1.1. Chap nhan yéu cau khoi kién caa Tong Cong ty Xay dung B D:

Cong ty C6 phan Xay lap H L phai thanh toan cho Téng Cong ty Xay dung B
P 9.000.000.000 dong va tién 13i 3.987.863.014 déng cua Hop dong chuyén nhuong
Dy 4n toa nha vin phong tai s6 97 B B, phuong Ha Ly, quan Hong Bang, thanh ph
Hai Phong. Tong s tién phai thanh toan 1a 12.987.863.014 (muoi hai ty chin tram
tam mueoi bay triéu, tam tram sau mwoi ba nghin, khéng tram muwoi bon) dong.

1.2. Chap nhan yéu cau phan t ctia bi don 12 Cong ty C6 phan Xay lap H L:

Tong Cong ty Xay dung B B ¢6 nghia vu thanh toan cho Cong ty C6 phan Xay
lap H L 3% gia tri bao hanh 12 9.207.554.079 dong va 6.500.785.442 dong tién 1ai
ctia ba hop dong dau thau xay dung du 4n Nha may Nhiét dién Viing Ang 1. Tong s6
tién phai thanh toan 1 15.708.339.521 (muoi lim ty, bay tram linh tdm triéu, ba tram
ba mwoi chin nghin, nam tram hai moi mot) dong.

1.3. Chap nhan ddi trir nghia vu gitta Cong ty C6 phan Xay lap H L va Tong
Cong ty Xay dung B D:

Toéng Cong ty Xay dung B P con nghia vy thanh toan cho Cong ty C6 phan Xay
lap H L 2.720.476.507 (hai ty bay tram hai muwoi triéu, bon tram bay mwoi sdu nghin,
nam tram linh bay) dong tién ng trong cac Hop dong dau thau Xay dung du 4n Nha
may Nhiét dién Viing Ang 1.
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Ké tir ngdy c6 don yéu cau thi hanh 4n ctia ngudi duoc thi hanh an cho dén khi
thi hanh 4n xong, bén phai thi hanh 4n con phai chiu khoén tién 1ai cua so tién con
phai thi hanh an theo mirc 14i suat quy dinh tai Piéu 357 va khoan 2 Piéu 468 cua
B6 luat Dan su, trir truong hop phap luat c6 quy dinh khac.

1.4. V& an phi kinh doanh thuong mai so tham:

- Tong Cong ty Xay dung B D phai chiu 123.708.339 (mét tram hai muoi ba
triéu bay tram linh tam nghin ba tram ba muwoi chin) ddng &n phi kinh doanh thuong
mai so thim nhung duoc trir vao tién tam Gng 4n phi 58.500.000 (ndm muoi tam
triéu nam tram nghin) d6ng da ndp theo bién lai thu tién tam Gng an phi s6 0009738
ngay 10/5/2023 tai Chi cuc Thi hanh 4n dan sy quan Hong Bang, thanh phd Hai
Phong. Tong Cong ty Xay dung B P con phai ndp 65.208.339 (sdu muroi lam triéu
hai tram linh tdm nghin ba tram ba muwoi chin) ddng an phi kinh doanh thuong mai
so tham.

- Cong ty C6 phan Xay lap H L phai chiu 120.987.863 (mdt trdm hai muoi
triéu chin trdm tdm muwoi bay nghin tdm tram sdu muwoi ba) ddng an phi kinh doanh
thuong mai so thim nhung duoc trir vao tién tam Gmg da ndp 62.527.162 (sdu muroi
hai triéu ndam tram hai mwoi bdy nghin, mét tram sdu mwoi hai) ddng theo bién lai
thu tién tam tng s6 0006070 ngay 28/6/2023 tai Chi cuc Thi hanh an dan sy quén
Hong Bang, thanh phd Hai Phong. Cong ty C6 phan Xay lap H L con phai nop
58.460.701 (ndm muoi tam triéu bon tram sdu muwoi nghin bay tram linh mét) ddong
an phi kinh doanh thuong mai so tham.

1.5. V& an phi kinh doanh thwong mai phtic thAm: Tra lai Téng Cong ty Xay
dung B D 2.000.000 (hai triéu) ddng tién tam tmg 4n phi di ndp theo Bién lai thu
tién s6 0002577 ngdy 19 thang 6 nim 2024 cia Chi cyc Thi hanh 4n dan su quin
Hong Bang, thanh phd Hai Phong.

Trong trudng hop Ban 4n, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2
Luat Thi hanh an dan su, nguoi dugc thi hanh 4n dan sy, nguoi phai thi hanh an dan
su ¢6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, tu nguyén thi hanh
an hodc bi cudng ché thi hanh 4n theo quy dinh tai cac Piéu 6, Piéu 7, Piéu 7a va
Diéu 9 ctia Luat Thi hanh 4n dan su. Thoi hiéu thi hanh 4an dan sy dugc thuc hién
theo quy dinh tai Piéu 30 Luat Thi hanh 4n dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
-VKSNDTP Hii Phong; THAM PHAN - CHU TQA PHIEN TOA
- TAND quén Hong Bang;

- Chi cuc THADS quén Hong Bang;

- Cac duong su;

- Luu: H so vu an, HCTP.
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