TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM

THANH PHO SOC TRANG Paoc 1ap - Tw do - Hanh phiic
TINH SOC TRANG

Ban an sb: 17/2024/KDTM-ST
Ngay 20-9-2024
V/v tranh chap hop dong tin dung

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO SOC TRANG, TINH SOC TRANG

- Thanh phéin Hpi dong xét xir so tham gom co:

Thdm phan - Chii toa phién toa: Ba Huynh Thi Bich Tuyén

Cdc Hpi Tham nhan dan:

1. Ong Du Vin Thanh

2. Ba Nguyén Bach Nhan

- Thu ky phién toa: Ba Vian Ngoc Han 1a Thu ky Toa 4n nhan dan thanh phd
S6c Trang, tinh Soc Trang.

- Dgi di¢n vign kiém sdt nhén dan thanh pho Séc Tring tham gia phién toa:
Ba DB6 Ngoc Tuyén — Kiém sat vién.

Trong ngay 20 thang 9 nam 2024 tai try s¢ Toa an nhén dan thanh phé Soc
Trang, tinh Soc Trang xét xtr so' thdm cong khai vu an kinh doanh thuong mai thy ly
s0 21/2024/TLST-KDTM ngay 14 thang 6 ndm 2024 v€ tranh chap hop dong tin
dung theo Quyét dinh dua vu an ra xét xir s0 369/2024/QbXXST-KDTM ngay 14
thang 8 nam 2024 gitra cac duong su:

- Nguyén don: Cong ty C6 phan b.

Truy s6 chinh: S6 D dudng L, phuong T, Quan G, Thanh phé H6 Chi Minh.

Ngueoi dai dién hop phdp cia nguyén don: Ong Nguyén Khic N (co mit) va
Ong Ly Hai T (c6 mat) — Chure vu: Chuyén vién xtr Iy ng Ngan hang Thuong mai Co
phan S - Chi nhanh S1. Pia chi: Sé B, _duong T, Phuong B, thanh phé S, tinh Séc
Trang 1a nguoi dai dién theo uy quyén cua nguyén don (Van ban uy quyén sb
78/UQL-SHB.ST ngay 24/7/2024 cua Pho Giam dbc phu trach Ngan hang Thuong
mai Co6 phan S - Chi nhanh S1)

- Bi don: Cong ty TNHH T4.

Dia chi try so: S6 A M, Phuong I (nay 1a Phuong A), thanh phd S, tinh Soc
Trang.

Nguoi dai dién theo phap luat: Ong La Quéc H - Chac vu: Giam déc (ving
mat).
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- Ngueoi c6 quyén va nghia vu lién quan:
1. Ong T6 Ngoc V, sinh nam 1976.
2. Ba Giang Hong T1, sinh ndm 1989.

Cung dia chi: A duong P, KDC C, KV T, phuong P, quan C, thanh phé Can
Tho.

Ngwo‘z dai dién hop phdp cua nguoi c6 quyén loi, nghia vu lién quan, éng T0
Ngoc V va ba Giang Hong T2: Ong Ngb Hong T3, sinh nam: 1974. (c6 mat). Dia
chi: S6 E duong H, phuong T, quan N, thanh phd Can Tho (Vin ban uy quyén ngiy
24/6/2024)

3. Cong ty TNHH MTV K.
Dja chi: E duong s6 H C, Khu V, phuong P, quin C, thanh phb Can Tho.

~ Nguoi dai dién theo phap luat: Ong T6 Ngoc V — Chtrc vu: Toéng giam ddc
(vang mat).

NOI DUNG VU AN:

- Theo don khoi kién de ngay 27 thang 5 nam 2024 cua nguyén don Cong ty cd
phan D, qud trinh giai quyét vu dan cung nhu tqi phién toa so tham, ngwoi dai dién
theo 1y quyén ciia nguyén don, éng Nguyén Khac N va ong Ly Hai T trinh bay:

Cong ty TNHH T4 (v1et tat Cong Ty TNHH T4) vay Von tai Ngan hang TMCP
S (S2) chi nhanh S1 (viét tat Ngan hang) theo Hop dong cap han mure tin dung sO
399/2019/HDHM-PN/SHB. 131300 ngay 27/5/2019, cu thé: S6 tién cip han muc tin
dung: 12.000.000.000 dong; Muc dich vay: B6 sung von thi cong cong trinh va béan
budn vat liéu xay dung; Thoi han vay: thoi han ciia mdi khoan vay trong han mirc tin
dung duoc quy dinh cu thé tai Khé wéc nhan ng nhung t6i da 06 thang; Lai suat vay:
Pugc quy dinh trong timg Khé udc nhan no. Thuc hién Hop dong Ngén hang da giai
ngan cho Cong ty TNHH T4 nhan du 12.000.000.000 dong, theo khé udc nhan no so
02-399/2019/HDHM-PN/SHB.131300 ngdy 31/12/2019: S6 tién vay la:
12.000.000.000 ddng; Muc dich vay: B sung vén thi cong cong trinh va ban buén
vat liGu xay dung; Thoi han vay: 06 thang; Lich tra ng: Lich tra no gbc: Gcc tra cudi
ky theo khé udc nhan no; Lich tra no 13i: Vao ngay 25 hang thang. Lai suat vay: Li
suat vay trong han ky dau tién: 11,4%/nam ap dung trong 03 thang dau ké tir ngay
giai ngan. Diéu chinh 13i suat: Lai suat duoc diéu chinh dinh ky 03 thang/lan ké tir
thoi diém giai ngan, muc 14i suat 4p dung cho ky diéu chinh tiép theo bang 13i suat
huy dong tién giri tiét kiém VND ky han 06 thang tra 13i cao nhat 4ap dung ddi voi
khach hang c4 nhan cua S2 tai thoi diém diéu chinh cong (+) v6i Bién d6 cho vay t6i
thiéu 1a 3,5%/nam. Lai suat qua han = 150% 13i suat cho vay trong han.

Pé dam bao cho khoan tién ~vay, vao ngay 27/5/2019 6ng T6 Ngoc V va ba
Giang Hong T2 dé ky hop ddng thé chap s6: 399/2019/HDTC- BTB/SHB.131300, tal
san thé chap gom Quyén str dung dat va tai san gan lién voi dat thudc thia dat so:

75, to ban,do sO: 62, dién tich: 107, 5m? toa lac tai dia chi: L6 L Quoc 16 F, du an khu
dan cu bén xe tinh, xa V, huyé¢n C, tinh Kién Giang; Hinh thuc: st dung riéng
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107,5m?% Muc dich st dung: Dit & tai nong thon; Thoi han st dung: lau dai; Nguén
gbc str dung: Nhan chuyén nhuong quyén sir dung dat duge Nha nudce giao dat co thu
tién. Nha & 1a nha cép 2, 80 téng 3:diachi: L6 L Quéc 16 F, du 4n khu dan cu bén xe
tinh, xa V, huyén C, tinh Kién Giang, dién tich xay dung: 75m2, Dién tich san:
283,32m?, Két ciu: Mong bé tong cdt thép, khung cot bé tong cbt thép, tuong xay
gach (tuong chung), mai lgp tole song vuodng, nén lat gach Ceramic. Theo gidy ching
nhan Quyen sur dung dat quyen so hitu nha & va tai san khac gin lién voi dat s6: BM
562316, s6 vao so6 cap giay chimg nhan: CT04662 do UBND tinh K cap cho Cong Ty
C6 Phan S3 ngay 17/6/2013, dugc Chi nhanh Vin Phong Piang ky dat dai huyén C,
tinh Kién Giang cdp nhat viéc chuyén nhuong lai cho ong Té6 Ngoc V vao ngay
23/5/2019. Hop ddng thé chap duoc cong ching tai Van phong C1 — Pia chi: H M,
Phuong V, thanh phd R, tinh Kién Giang vao ngay 27/5/2019. Pdng thoi dang ky
giao dich bao dam tai Chi nhanh Van phong ding ky dat dai huyén C, tinh Kién
Giang ngay 27/5/2019.

Sau khi phat sinh ng qua han, Ngan hang d3 nhiéu lan don déc, gui cong van
yéu cau thanh toan no hodc ban giao tai san dam bao, tao diéu kién cho Cong ty
TNHH T4 thyuc hién nghia vu tra ng cho Ngan hang, tuy nhién Céng ty TNHH T4 da
khong thuc hién, gay anh huong 16n dén quyén va loi ich hop phap ciia Ngan hang.

Ngay 15/11/2021, Ngéan hang da ban khoan no cua khach hang la Cong ty
TNHH T4 cho Cong ty C6 phan D theo Hop dong mua, ban ng so
1511.21/2021/HPMBN/SHB-XNK. Céng ty C6 phan P ké thira toan bd cac quyén
va nghia vy cua 32 d6i voi khoan ng dugc mua, ban theo Hop dong tin dung, Hop
d6ng thé chap va cac thoa thuan khac (néu o) nhu da néu tai Hop ddng mua, ban no.
Sau khi nhan chuyén giao quyén s& hitu Khoan no dugc mua ban, Cong ty C6 phan P
trd thanh chu sé hiru cuaa cac khoan ng duoc mua, ban, tré thanh Chua ng méi cia bén
ng 1a Céng ty TNHH T4. Ngay 06/06/2023, Cong ty b phan b di uy quyén cho S2
thuc hién cac cong viéc lién quan téi viée xu Iy khoan ng ciia Cong ty TNHH T4 theo
Hop dong iy quyén sd 1511.21/2023/HPUQ/SHB-XNK ngay 06/06/2023.

Tinh dén ngay 20/9/2024, Cong ty TNHH T4 di tra géc duge: 552 dong; tién
|3i, phi la: 799.004 dong. Tam tinh dén ngay 20/9/2024 Cong ty TNHH T4 con no
Cong ty Co phan D tong sb tién la: 22.278.247.240 dong (trong d6: No gdc:
11.999.999.448 dong, N1 lai trong han: 678.337.894 dong, N1 lii qua han:
9.414.540.709 dong, 14i cham tra: 185.369.189 dong).

Nay Cong ty C6 phan P yéu cau Toa 4n giai quyét:

Budc Cong ty TNHH T4 phai tra Cong ty Co6 phan P tong s tién tam tinh dén
ngay 20/9/2024 1a: 22.278.247.240 dong (trong d6: No gbc: 11.999.999.448 ddng, N1
|4 trong han: 678.337.894 ddng, N1 lii qua han: 9.414.540.709 dong, 14i cham tra:
185.369.189 dong) va tiép tuc chiu i, 14i phat theo Hop ddng tin dung va theo quy
dinh phap luat phat sinh tir ngay 21/9/2024 dén khi Cong ty TNHH T4 thanh toan
toan bo no.

Truong hop Cong ty TNHH T4 khong thuc ‘hién hogc thyc hién khong day du
nghia vu tra no néu trén thi nguyén don dugc quyén yéu cau co quan ¢ thim quyén
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ra quyét dinh phat mai toan bo tai san da thé chépq theo Hop ddng thé' chap sb:
399/2019/HDTC-BTB/SHB.131300 ngay 27/5/2019 d€ nguyén don thu héi ng.

Pbi véi dé nghi cua nguoi dai dién theo uy quyén cua nguoi co quyén loi,
nghia vu lién quan 1a 6ng Ngoé Hong T3 vé viéc dé nghi mién toan b tién 1ai trong
han, 131 qua han, 1ai phat va phi cho bi don dé o ong V, ba T2 thyuc hién tra ng goc con
lai thay cho bi don trong thdi han 06 thang thi nguyén don khong dong ¥.

- Bi don, Cong ty TNHH T4 rir khi Toa dn thy Iy vu dn dén nay déu ving mdt
nén khong ghi nhan dwoc y kién gi.

- Tai ban ty khai ngay 13/8/2024, qua trinh giai quyét vu an cing nhu loi trinh
bay tai phién toa, ngum dai dién theo 1ty quyén ciia nguoi cé quyén loi, nghia vu lién
quan, 6ng Td Ngoc V va ba Giang Hong T2 1a 6ng Ngo Hong T3 trinh bay:

Ong To6 Ngoc V va ba Giang Hong T2 xac dinh c6 ky hop dong thé chip sd:
399/2019/HDTC-BTB/SHB.131300 ngay 27/5/2019 dé thé chép tai san 1a Quyén su
dung dat va tai san gin lién véi dat toa lac tai 16 L Qudc 16 F, dy 4n khu dan cu bén
xe tinh, x3 V, huyén C, tinh Kién Giang theo Gidy chimg nhan quyén st dung dat va
tai san khac gan lién véi dat s6 BM 562316, s6 vao s6 cadp GCN: CT04662 do UBND
tinh K cap cho Cong ty co phan S3 ngay 17/6/2013, duoc Chi nhanh vin phong ding
ky dat dai huyén C, tinh Kién Giang cép nhat viéc chuyén nhuong lai cho ong To
Ngoc V ngay 23/5/2019 cho Ngan hang thuong mai ¢6 phan S (S2) - Chi nhanh S1
dé bao lanh cho Cong ty TNHH T4 vay tién tai S2 - Chi nhdnh S1 nhw nguoi dai dién
theo ty quyén cua nguyén don trinh bay. S6 tién vay bao nhiéu, 13i suat nhu thé nao,
qua trinh tra tién vay, thanh toan lai nhu thé nao thi 6ng T6 Ngoc V va ba Giang
Hong T2 khong nam rd.

Nay néu Cong ty TNHH T4 khong thanh toan dugc tién vay va tién 1ai cho S2,
6ng T6 Ngoc V va ba Giang Hong T2 dé nghi nguyén don xem xét mién toan bo 13i
trong han, 13i qua han, i phat va phi dé tao diéu kién cho 6ng Té Ngoc V va ba
Giang Hong T2 thanh toan toan bo tién gbc con lai cho nguyén don trong thoi han 06
thang, néu hét thoi han 06 thang ma 6ng V, ba T2 khong thanh toan dugc no gbe cho
nguyén don thi ong V va ba T2 dong y giao tai san thé chap dé phat mai theo quy
dinh cta phap luat.

- Nguoi co quyen lot, nghia vu lién quan Cong ty TNHH MTV K i khi Toa an
thu 1y vu dn dén nay déu vang mdt nén khéng ghi nhdan dwoc y kién gi.

- Tai phién toa Kiém sat vién dai dién Vién kiém sat nhan dan thanh ph5 Soc
Tréng trinh bay y kién:

Trong qua trinh giai quyét vu an Tham phan duoc phan cong giai quyét vu an
d3 tién hanh cac thu tuc to tung dang theo quy dinh cta Bo luat TH tung dén sy nhu:
Xéc dinh dung thim quyén thu 1y vu 4n, quan hé phap luat tranh chap, xac dinh dung
tu cach tham gia t§ tung cua cac duong su, viéc thu thap ching cir dung theo quy
dinh. V& thoi han giri hd so cho Vién kiém sat nghién ctru, viée cap téng dat dam bao
dung theo quy dinh. Tai phién Toa Hoi ddng xét xir da thyc hién dung cac quy dinh
ctia phap luat vé phién toa so thim. Sau khi phan tich danh gia ching cir c6 trong hd
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Giang%20H%E1%BB%93ng%20Th%C6%B0%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201989%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20A8-18%20%C4%91%C6%B0%E1%BB%9Dng%20Ph%E1%BA%A1m%20V%C4%83n%20Nh%E1%BB%9D,%20KDC%20C%C3%B4ng%20An,%20KV%20Th%E1%BA%A1nh%20L%E1%BB%A3i,%20ph%C6%B0%E1%BB%9Dng%20Ph%C3%BA%20Th%E1%BB%A9,%20qu%E1%BA%ADn%20C%C3%A1i%20R%C4%83ng,%20th%C3%A0nh%20ph%E1%BB%91%20C%E1%BA%A7n%20Th%C6%A1
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20V%C5%A9
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%C6%B0
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20V%C5%A9
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%C6%B0
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20MTV%20kh%C3%A1ch%20s%E1%BA%A1n%20du%20l%E1%BB%8Bch%20v%E1%BA%ADn%20t%E1%BA%A3i%20V%C5%A9%20Linh

SO VU an va qua két qua tham tra cac chimg ctr, tranh tung tai phién toa. Xét thiy, yéu
cau khoi kién cua nguyén don la c¢6 can cir va phu hop quy dinh cua phap luat nén dé
nghi Hoi dong xét xir chap nhan toan bo yéu cau khai kién ciia nguyén don.

Nhing tinh tiét su kién khong phai ching minh theo quy dinh tai khoan 2 Diéu
92 ctia B luat tb tung dan sy. Bi don, nguoi co quyén loi, nghia vu lién quan khong
phan ddi cac tinh tiét, sy kién ma nguyén don dua ra.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li€u c6 trong ho so vu an dugc xem xét tai phién toa
va can cu vao két qua tranh luan tai phién toa, trén co s& xem xét day du, toan di¢n
chirng cu, y kién trinh bay cua cac duong sy, kiém sat vién, Ho1 dong xét xir nhan
dinh:

[1] V& t6 tung: Tai phién toa bi don Cong ty TNHH T4, nguoi c6 quyén loi,
nghia vu lién quan Cong ty TNHH MTV K da dugc Toa an triu tap hop 1€ dén lan
thtr hai nhung vang mat khong c6 1y do. Can cir vao quy dinh tai khoan 2 Dleu 227,
khoan 3 Diéu 228 cua Bo luét td tung dan sy nam 2015. Ho1 dong xét x1r tién hanh
xét xtr vang mit bi don va ngudi ¢6 quyén loi, nghia vu lién quan néu trén.

[2] Xét Hop dong mua ban ng s6 1511.21/2021/HDPMBN/SHB-XNK giira Bén
ban no: Ngan hang Thuong mai c6 phan S va Bén mua no: Cong ty C6 phan B ¢6 noi
dung “Khoan ng Cong ty TNHH T4 duoc mua ban tai Piéu 1 va Piéu 3 ciia Hop
d6ng” duoc chuyén giao cho Cong ty C6 phan . Viéc mua ban no dugc thyc hién
theo quy dinh tai Thong tu sé: 09/2015/TT-NHNN17/7/2015 ctia Thong déc Ngan
hang N2 quy dinh vé hoat dong mua, ban no cua to chirc tin dung, chi nhanh Ngan
hang nudc ngoai va Thong tu sd: 18/2022/TT-NHNN26/12/2022 cia Thong déc
Ngan hang N2 stra d6i, bé sung mot sé diéu cua Thong tu sb6: 09/2015/TT-NHNN
ngay 17/7/2015 cua Théng doc Ngan hang N2 quy dinh vé hoat dong mua, ban no
ctia to chue tin dung, chi nhanh Ngan hang nudc ngoai. Tai khoan 3 Piéu 3 Théng tu
s6: 09/2015/TT-NHNN ngay 17/7/2015 quy dinh: “Bén ban no 13 t6 chirc tin dung,
chi nhanh ngan hang nudc ngoai c6 khodn ng dugc ban theo quy dinh tai khoan 2
Piéu néy”. Tai khoan 2 Diéu 1 Thong tu s6: 18/2022/TT-NHNN ngay 26/12/2022
quy dinh: “4. Bén mua no 13 t6 chirc, ca nhan, bao gom: a) To chirc tin dung, chi
nhanh ngan hang N3 dugce Ngan hang N2 (sau déy 1a Ngan hang N2) chép thuan hoat
dong mua no; b) T6 chirc khac, ca nhan (bao gdbm ca t6 chire, ca nhén la nguoi cu tra
va ngudi khong cu tr1)”. Tai khoan 9 Piéu 1 Thong tu so: 18/2022/TT-NHNN ngay
26/12/2022 quy dinh: “1. Bén mua no tr¢ thanh nguoi thé quyen nghia vu lién quan
dén khoan no dugc mua, ban cua bén ban ng ké tir thoi diém bén mua no nhéan
chuyén glao quyen s0 htru khoan no tir bén ban ng theo thoa thuan tai hop dong mua,
ban no”. Xét thay, vé chu thé mua ban no theo Hop dong mua ban ng so
1511. 21/2021/HBMBN/SHB XNK gitra Bén ban no: Ngan hang Thuong mai cb
phan S va Bén mua ng: Cong ty C6 phan D 13 hop phap dung quy dinh tai Diéu 13
Thong tu s6: 09/2015/TT-NHNN ngay 17/7/2015 quy dinh vé Hop déng mua, ban
ng. Do d6, Cong ty C6 phan D ¢6 quyén khoi kién yéu cau bi don Cong ty TNHH T4
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https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Th%C6%B0%C6%A1ng%20m%E1%BA%A1i%20d%E1%BB%8Bch%20v%E1%BB%A5%20x%C3%A2y%20d%E1%BB%B1ng%20H%C6%B0ng%20Gia%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20MTV%20kh%C3%A1ch%20s%E1%BA%A1n%20du%20l%E1%BB%8Bch%20v%E1%BA%ADn%20t%E1%BA%A3i%20V%C5%A9%20Linh
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20Th%C6%B0%C6%A1ng%20m%E1%BA%A1i%20c%E1%BB%95%20ph%E1%BA%A7n%20S%C3%A0i%20G%C3%B2n%20-%20H%C3%A0%20N%E1%BB%99i
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20%C4%90%E1%BA%A7u%20t%C6%B0%20Xu%E1%BA%A5t%20Nh%E1%BA%ADp%20Kh%E1%BA%A9u
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Th%C6%B0%C6%A1ng%20m%E1%BA%A1i%20d%E1%BB%8Bch%20v%E1%BB%A5%20x%C3%A2y%20d%E1%BB%B1ng%20H%C6%B0ng%20Gia%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20%C4%90%E1%BA%A7u%20t%C6%B0%20Xu%E1%BA%A5t%20Nh%E1%BA%ADp%20Kh%E1%BA%A9u
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20Nh%C3%A0%20n%C6%B0%E1%BB%9Bc%20Vi%E1%BB%87t%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20Nh%C3%A0%20n%C6%B0%E1%BB%9Bc%20Vi%E1%BB%87t%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20Nh%C3%A0%20n%C6%B0%E1%BB%9Bc%20Vi%E1%BB%87t%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20Nh%C3%A0%20n%C6%B0%E1%BB%9Bc%20Vi%E1%BB%87t%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20Nh%C3%A0%20n%C6%B0%E1%BB%9Bc%20Vi%E1%BB%87t%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20ng%C3%A2n%20h%C3%A0ng%20n%C6%B0%E1%BB%9Bc%20ngo%C3%A0i
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20Nh%C3%A0%20n%C6%B0%E1%BB%9Bc%20Vi%E1%BB%87t%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20Nh%C3%A0%20n%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20Th%C6%B0%C6%A1ng%20m%E1%BA%A1i%20c%E1%BB%95%20ph%E1%BA%A7n%20S%C3%A0i%20G%C3%B2n%20-%20H%C3%A0%20N%E1%BB%99i
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20Th%C6%B0%C6%A1ng%20m%E1%BA%A1i%20c%E1%BB%95%20ph%E1%BA%A7n%20S%C3%A0i%20G%C3%B2n%20-%20H%C3%A0%20N%E1%BB%99i
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20%C4%90%E1%BA%A7u%20t%C6%B0%20Xu%E1%BA%A5t%20Nh%E1%BA%ADp%20Kh%E1%BA%A9u
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20%C4%90%E1%BA%A7u%20t%C6%B0%20Xu%E1%BA%A5t%20Nh%E1%BA%ADp%20Kh%E1%BA%A9u
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Th%C6%B0%C6%A1ng%20m%E1%BA%A1i%20d%E1%BB%8Bch%20v%E1%BB%A5%20x%C3%A2y%20d%E1%BB%B1ng%20H%C6%B0ng%20Gia%20Ph%C3%A1t

thuc hién nghia vu trd ng s6 tién von vay va lai con ng 1a cé can ctr phu hop voi quy
dinh cua phap luat.

[3] Theo cac tinh tiét, sy kién khong phai ching minh va tai liéu do nguyén
don cung cip, can ct khoan 2 Diéu 92; khoan 1 Dléu 95 ctia B luat td tung dan sy
nam 2015, Hoi déng xét xtr cong nhan trén thyuc té gitta Ngén hang Thuong mai co
phan S va Cong ty TNHH T4 ¢6 g1a0 két Hop dong cap han muc tin dung sO
399/2019/HDHM-PN/SHB.131300 ngay 27/5/2019, cu thé: sb tién cap han muc tin
dung: 12.000.000.000 ddéng, muc dich vay: B6 sung von thi cong cong trinh va béan
budn vat liéu x4y dung, thoi han vay: thoi han ctia méi khoan vay trong han muc tin
dung duoc quy dinh cu thé tai Khé wdc nhan no nhung t6i da 06 thang, 14i suat vay:
Pugc quy dinh trong timg Khé udc nhan no. Thyc hién Hop dong Ngén hang da giai
ngan cho Cong ty TNHH T4 nhan du 12.000.000.000 dong, theo Khé udc nhan no so
02-399/2019/HDHM-PN/SHB.131300 ngay 31/12/2019, s6 tién vay la:
12.000.000.000 ddng, muc dich vay: B6 sung vén thi cong cong trinh va ban budén vat
ligu xay dung, thoi han vay: 06 thang, lich tra ng: Lich tra ng goc Gdc tra cudi ky
theo khé uéc nhan no, lich tra no 14i: Vao ngay 25 hang thang. Lii suit vay: Lai suét
vay trong han ky dau tién: 11,4%/mim 4p dung trong 03 thang dau ké tir ngay giai
ngan. Piéu chinh 13i suat: Lai suat dugc diéu chinh dinh ky 03 thang/lan ké tir thoi
diém giai ngan, muc 13i suat ap dung cho ky diéu chinh tiép theo bang 1ai suat huy
dong tién gui tiét kiém VND ky han 06 thang tra 13i cao nhat ap dung ddi voi khéch
hang ca nhan cua S2 tai thoi diém diéu chinh cong (+) voi Bién do cho vay tdi thiéu
1a 3,5%/nam. Lai sut qua han = 150% lai suat cho vay trong han. Sau khi vay bi don
d4 vi pham nghia vu tra 13i hang thang va khong tra du tién gbc khi dén han hop
d6ng. Tinh dén ngady 20/9/2024 chi thanh toan cho nguyén don sd tién vén gdc 552
ddng, tién 13i, phi 799.004 dong. Tam tinh dén ngay 20/9/2024 bi don con ng nguyén
don s6 tién 13 22.278.247.240 dong (trong d6: No gbc: 11.999.999.448 dong, no lai
trong han: 678.337.894 ddong, no 13i qua han: 9.414.540.709 ddng, 1ai cham tra:
185.369.189 dong).

[4] Nay nguyén don yéu cau Toa an giai quyét budc bi don thanh toan toan bo
s6 tién con no. Xét thdy, hop dong cap han muc tin dung s6 399/2019/HDHM-
PN/SHB.131300 ngay 27/5/2019; Khé wdc nhan ng sb 02-399/2019/HDHM-
PN/SHB.131300 ngay 31/12/2019. Cac bén déu ¢ du tu cach chu thé, c6 du ning lyuc
hanh vi dan sy nén chu thé tham gia ky két hop dong 12 hop phap. Hop dong duogc lap
thanh van ban cac bén déu tu nguyén ky tén, dong dau x4ac nhan nén hinh thirc hop
dong hop phap. Cac duong sy thoa thuan vé toan bo cac diéu khoan trong ndi dung
hop ddng, khong bi lira dbi ép bude va ndi dung hop ddng phu hop voi quy dinh phap
luat nén c6 hiéu luc va bude cac bén thyc hién quyén va nghia vy d01 v0i nhau theo
hop dong. Pong thoi, trong qua trinh giai quyét vy an Toa an da tién hanh téng dat
hop 18 thong bao vé viéc thu 1y vu an, cac van ban tb tung va thong bao két qua phién
hop kiém tra viéc giao ndp, tiép can, cong khai chimg ctr cho bi don Cong ty TNHH
T4 biét nhung bi don khong c6 ¥ kién phan dbi gl. Trong qua trinh thyc hién hop
dong bi don Cong ty TNHH T4 khong tra tién goc va 1ai cho Ngan hang theo ding
thoa thuén. Do Cong ty TNHH T4 vi pham nghia vu thanh toan nén viéc nguyén don
yéu cau tra s tién con no néu trén 1a c¢6 can ctr phit hop voi thoa thuan tai Diéu 5, cla
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https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20H%C6%B0ng%20Gia%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20SHB
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Th%C6%B0%C6%A1ng%20m%E1%BA%A1i%20d%E1%BB%8Bch%20v%E1%BB%A5%20x%C3%A2y%20d%E1%BB%B1ng%20H%C6%B0ng%20Gia%20Ph%C3%A1t
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hop ddng tin dung va thoa thuan tai khé udc nhan ng ngay 31/12/2019 va Piéu 95
Luat céc t6 chie tin dung nam 2010 va Diéu 13; Piéu 18; Diéu 27; Piéu 30 Thong tu
39/2016/TT-NHNN ngay 30/12/2016 ciua Théng déc Ngan hang N2 quy dinh vé hoat
dong cho vay cua t6 chuc tin dung, chi nhanh ngan hang nudc ngoai dbi voi khach
hang. Do d6, vi¢c nguyén don khoi kién yéu cau bi don thyuc hién tra sd tién con no 1a
co can cu, duoc Hoi déng xét XU chép nhan.

[5] Xét hop dong thé chip tai san: Theo Hop dong thé chdp quyén sir dung
dat, tai san gan lién voi dat s6 399/2019/HDTC-BTB/SHB.131300 ngay 27/5/2019 c6
tai san thé chip 1a Quyén str dung dét va tai san gan lién v6i dat thudc thira dat sb: 75,
t& ban d6 s: 62, dién tich: 107,5m? toa lac tai dia chi: L6 L Qudc 16 F, du an khu dan
cu bén xe tinh, xa V, huyén C, tinh Kién Giang; Hinh thirc: s dung riéng 107, 5m
Muc dich su dung: Pat ¢ tai noéng thon; Thoi han str dung: lau dai; Nguon gbe su
dung: Nhan chuyen nhuong quyén su dung dat dugc Nha nudc giao dat c6 thu tién.
Nha ¢ cip 2, s6 tang 3; dia chi: L6 L Qudc 16 F, dur 4 an khu déan cu bén xe tinh, Xa V,
huyén C, tinh Kién Giang, dién tich xay dyng: 75m Dién tich san: 283,32m?, Két
cdu: Mong bé tong cbt thép, khung cot bé tong cot thép, tuong xay gach (tu’ong
chung), mai lgp tole song vudng, nén lat gach Ceramic. Theo gidy chimg nhan Quyen
su dung dat quyén so hitu nha & va tai san khac gin hen v6i dat s6: BM 562316, sd
vao sO cap GCN: CT04662 do Uy ban nhan déan tinh K cap cho Cong Ty Co Phan S3
ngay 17/6/2013, dugc Chi nhanh Vian Phong Pang ky dat dai huyén C, tinh Kién
Giang cap nhat viéc chuyén nhuong lai cho 6ng T Ngoc V vao ngay 23/5/2019. Hoi
dong xét xir xét thay, hinh thirc va noi dung cua hop dong thé chap trén phu hop voi
quy dinh cua phap luat va viéc thé chip c6 dang ky tai co quan nha nudc co thim
quyén. Nén hop d6ng thé chap c6 hiéu luc, budc cac bén phai thuc hién. Nay nguyén
don yéu cau, trong truong hop bi don khong c6 kha nang thanh toan ng vay thi
nguyén don dugc quyén yéu cau co quan co thAm quyén phat mai tai san thé chap
trén dé thu hoi no 1a ¢6 cin cr nén dugc Hoi dong xét xtr chdp nhan. Can nha nay
hién nay do 6ng T6 Ngoc V va ba Giang Hong T2 quan 1y, st dung 1am nha cho xe
khach caa Cong ty TNHH MTV K. Do d6, can budc 6ng To Ngoc V va ba Giang
Hong T2 cling Céng ty TNHH MTV K phai c6 trach nhiém ban giao tai san thé chap
dé dam bdo thi hanh an.

[6] Pdi v6i dé nghi ctia nguoi dai dién theo ty quyen clia nguoi co quyén loi,
nghla vu lién quan ong V, ba T2 1a 6ng Ngo Hong T3 vé viéc y€u cau nguyén don
mién toan bo 14i trong han, 13i qua han, 13i phat va phi dé tao diéu kién cho 6ng To
Ngoc V va ba Giang Hong T2 thanh toan toan b tién gdc con lai cho nguyén don
trong thoi han 06 thang, néu hét thoi han 06 thdng ma 6ng V, ba T2 khong thanh toan
dugc ng gbe cho nguyén don thi éng V va ba T2 déng ¥ giao tai san thé chip dé phat
maéi theo quy dinh cua phap luat. Xet thdy, yéu cau nay khong dugc nguoi dai dién
theo iy quyén ctia nguyén don ddng ¥, nén Hoi dong xét xir khong c6 co s xem xét.

[7] Nhu dé phén tich néu trén, 16 dé nghi cua Kiém sat vién vé noi dung, 13 co
co s& dugce Hoi dong xét xir chp nhan.

[8] Chi phi xem xét tham dinh tai chd s6 tién: S6 tién 2.042.000 dong bi don
Cong ty TNHH T4 phai chiu.
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[9] Vé’én kinh doanh thuong mai so tham: Do yéu cau khéi kién ciia nguyén
don dugc chap nhén nén nguyén don khong phai chiu én phi. Bi don Cong ty TNHH
T4 phai chiu toan bd an phi so tham.

Vi cac 1€ trén,
QUYET PINH:

Can cu V%O Diéu 5, khoan 1 Diéu 30, Piém b khoe‘”m 1 Diéu 35, khoan 2 biéu
92, khoan 1 biéu 95, Dbiéu 1{17, biéu 157, Khoép 2 Dbiéu 227, Khoan 3 biéu 228,
khoan 1 Diéu 273, khoan 1 Biéu 280 ctia Bo luat to tung dan sy nam 2015.

‘ Ap dung cé(; Diéu 91, Piéu 95 Luit céc td chire tin dung nam 2010; Khoan 2,
bicu 26 Nghi quyét so ‘326/2016/UB:FVQH14 ngay 30/12/2016 cua Uy ban thuong
vu Quoc hoi quy dinh vé mure thu, mién, giam, thu, ndp, quan ly va st dung an phi va
1€ phi Toa an.

Tuyén xu:
1. Chéap nhan yéu cau khdi kién ctia nguyén don Cong ty C6 phan D.

2. Budc bi don Cong ty TNHH T4 c6 nghia vu thanh toan cho nguyén don
Cong ty CO phan D sb tién la 22.278.247.240 ddng (trong do: No gbc:
11.999.999.448 déng, no lai trong han: 678.337.894 déng, no lai qua han:
9.414.540.709 do6ng, 1di cham tra: 185.369.189 dong).

Ké tir ngy 21/9/2024 Cong ty TNHH T4 con phai tiép tuc chiu khoan tién 13i
qué han cua sd tién no gbe chua thanh toan, theo mirc 13i sut ma ‘cac bén thoa thuan
trong hop dong tin dung cho dén khi thanh toan xong khoan ng gbc nay. Truong hop
trong hop dong tin dyng, cac bén c6 thda thuan vé viéc dleu chinh 13i suat cho vay
theo tirng thoi ky thi 13i suat ma Cong ty TNHH T4 phai tiép tuc thanh toan cho Cong
ty C6 phan D ciing s& duoc diéu chinh cho phu hop véi su diéu chinh 13i suit cua
Cong ty Co phan D.

3. Khi ban an co6 hi¢u lyc phap luat, nguyén don Cong ty Co phan D ¢6 don
yéu cau thi hanh an néu Céng ty TNHH T4 khong thanh toan so tién trén thi nguyén
don Cong ty Co phan b co quyén yéu cau Co quan thi hanh an dan sy co tham quyén
phat mai tai san thé chap 1a Quyén sir dung dat va tai san gan lién véi dat thudc thira
dat sb: 75, to ban dd sb: 62, dién tich: 107,5m® toa lac tai dia chi: L6 L Qudc 16 F, du
an khu dan cu bén xe tinh, xa V, huyén C, tinh Kién Giang; Hinh thirc: sir dung riéng
107, 5m?; Muc dich st dung: Pit o tai nong thon; Thoi han st dung: 1au da; Nguén
gc str dung Nhén chuyén nhuong quyén sir dung dat duge Nha nudc giao dat co thu
tién. Nha & cép 2,6 tﬁng 3; diachi: Lo L Quéc 16 F, du 4n khu dan cu bén xe tinh,
xa V, huyén C, tinh Kién Giang, dién tich xay dung: 75m?, dién tich san: 283.32m?,
Két cdu: Mong bé tong cdt thép, khung cot bé tong cot thép, trong xay gach (tuong
chung), mai lgp tole song vudng, nén lat gach Ceramic. Theo gidy chimg nhan Quyen
su dung dat quyén sé hitu nha & va tai san khac gin llen v6i dat sb: BM 562316, sb
vao sO cap GCN: CT04662 do Uy ban nhan dan tinh K cap cho Cong Ty C6 Phan S3
ngay 17/6/2013, dugc Chi nhanh Vin Phong Pang ky dat dai huyén C, tinh Kién
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Giang cap nhat viéc chuyén nhuong lai cho ong T6 Ngoc V vao ngay 23/5/2019.
Budc 6ng T6 Ngoc V va ba Giang Hong T2 cing Cong ty TNHH MTV K phai ¢
trach nhiém ban giao tai san thé chap dé dam bao thi hanh 4n theo Hop dong thé chap
quyén st dung dat, tai san gin lién véi dit sé 399/2019/HDTC-BTB/SHB.131300
ngay 27/5/2019 dé Cong ty C6 phan D thu hdi no.

4. An phi kinh doanh thwong mai so tham:

4.1. Cong ty C6 phan B khong phai chiu an phi. Hoan tra cho Cong ty C6 phan
D s tién tam tmg an phi d3 nop 64.714.610 dong theo bién lai thu tién s6 0001813
ngay 04 thang 6 nam 2024 cua Chi cuc thi hanh 4n dan su thanh phé Séc Tring, tinh
Soc Trang.

4.2. Bi don Cong ty TNHH T4 phai chiu s tién 130.278.247 dong.

5. Chi phi xem xét tham dinh tai ché: Cong ty TNHH T4 phai chiu s tién
2.042.000 dong. S tién nay nguyén don Céng ty cb phan b da tam ung trudc nén
Cong ty TNHH T4 c6 nghia vy thanh toan lai cho Cong ty c¢6 phan D.

6. Cac duong su duoc quyén lam don khang cdo trong thoi han 15 ngay ké tur
ngay tuyén an, duong su vang mit tai phién toa hoic khong c6 mat khi tuyén an ma
co ly do chinh dang thi thoi han khang cao tinh tir ngay nhan dugc ban an hodc dugc
téng dat hop 18.

7. Truong hop ban an duogc thi hanh theo quy dinh tai Piéu 2 Luat Thi hanh an
dan sy duoc stra ddi, bd sung nam 2014 thi nguoi dugce thi hanh &an dan su, nguoi
phai thi hanh an dan sy c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an,
ty nguyén thi hanh an hodc bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7,
7a,7b va 9 Luat Thi hanh 4n déan sy duoc stra ddi, bd sung ndm 2014; thoi hiéu thi
hanh an dugc thyc hién theo quy dinh tai Piéu 30 Luat Thi hanh 4n dan sy duogc sira
d6i, bd sung nam 2014.

Noi nhén: TM. HQOI PONG XET XU SO THAM

- Céc duong su; THAM PHAN - CHU TQA PHIEN TOA
- VKSND - TPST;

- Thi hanh an DS - TPST;

- TAND tinh Soc Trang;

- Luu: VT, hd so vu an.

Huynh Thi Bich Tuyén
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