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Vv “Tranh chap vé boi thwong thiét ha,
ro cap khi cham duit hop dong lao dong,
vé ché dp thai san, vé bao hiém xa héi theo
quy dinh ciia phép ludt vé bao hiém xa héi,
vé bao hiém that nghiép theo quy dinh ciia
phadp ludt vé viéc lam”™

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO LAO CAI - TINH LAO CAI

Théanh phin Héi dong xét xir so' thim gém co:

Tham phan - Chu toa phién toa: Ba Nguyén Thi Nga;

Cac Hoi tham nhan dan:

1. Ba Vi Thi Hoa — Cén bd huru tri;

2. Ong Nguyén Kim Minh — Nguyén Pho chu tich Lién doan lao dong thanh phd
Lao Cai, tinh Lao Cai;

Thu ky Toa dn ghi bién bdn phién toa: Ba Nguyén Thi Chang — Thu ky Toa an
nhan dan thanh phé Lao Cai, tinh Lao Cai.

Dai dién Vién kiém sdt nhan dan thanh phé Lao Cai tham gia phién téa: Ba
Nguyén Thi Ngoc Anh — Kiém sat vién.

Trong cac ngay 17 thang 9 nam 2024 va ngay 24 thang 9 nam 2024, tai tru s¢ Toa
an nhan dan thanh pho Lao Cai, Toa 4n nhan dan thanh pho Lao Cai xét xir so tham
cong khai vu 4an dan su thu 1y s6 01/2024/TLST - LD ngay 17/4/2024 vé viéc “Tranh
chc’i:p vé boi thuong thiét hai, tro cép khi cham dirt hop déng lao dong, vé ché do thai
san, vé bdo hiém xa héi theo quy dinh cua phap luat vé bdo hiém xa hoi, vé bdo hiém
that nghiép theo quy dinh ciia phdp ludt vé viéc lam” theo quyét dinh dua vu an ra xét
xtr so: 02/2024/QDXXST-LD ngay 15/7/2024; Quyét dinh hodn phién toa sb
02/2024/QDST-LD ngay 31/7/2024; Quyét dinh hodn phién toa s6 03/2024/QDST-LD
ngay 29/8/2024; Quyét dinh hoan phién toa s6 03/2024/QDST-LD ngay 10/9/2024;
Quyét dinh tam ngtmg phién toa s6 01/2024/QDST-LD ngay 17/9/2024 giita:

Nguyén don: Chi Dao Thi N

Dia chi thuong tra va not ¢: Phong 2115 CT1C10-18 Chung cu T x3a, D, H, Ha
Noi. C6 mat

Bi don: Cong ty co phan N2

Dia chi theo dang ky kinh doanh: S6 nha E, duong N, t6 D phuong P, thanh pho
L, tinh Lao Cai.

Dia chi hién nay: L6 C, dudng T, KCN B, phuong D, thanh pho L, tinh Lao Cai.

Nguoi dai dién theo phap luat: Ong Truong Xuan H — Toéng Giam doc. Ving



mat.

Nguoi co quyén loi, nghia vu lién quan: Bao hiém x3 hoi tinh L

Dia chi: Puong P, phuong N, thanh pho L, tinh Lao Cai

Ngudi dai dién theo phap luat: Ong Puong Minh T — Giam ddc. Vang mit c6
don xét xUr ving mat.

NOI DUNG VU AN
Tai don khoi kién, qua trinh giai quyét vu an va tai phién toa nguyén don chi
Dao Thi N trinh bay:

Ngay 21/5/2019 chi lam viéc tai cong ty co phan N2 chi nhanh H1 (c6 ky két hop
dong lao dong). Trong qué trinh 1am viéc chi tuan thu quy dinh cta cong ty va hoan
thanh tot cong viéc dugc giao. Pén thang 5/2023 chi ¢6 don xin nghi viéc va duoc
cong ty chap nhan c6 quyét dinh nghi viéc theo quyét dinh cho nghi viéc s
01.06/2023/QDNYV ky ngay 01/06/2023 c6 hiéu luc tir ngay 01/06/2023.

Tur khi c6 quyét dinh nghi viéc tinh dén nay cong ty chua giai quyét cac ché do
cho chi gom: Mot phan tién luong thang 4/2023 1a 7.938.000 dong; T1 coc theo quy
dinh: 15.400.000 dong; Lai tién coc nam 2022 va nam 2023 la 1.848.000 dong
(6%/nam); T1 tro cap that nghiép: 18.000.000 dong; Tro cap thai san la 2.980.000
dong (2 thang luvong co so x 1.490.000 dong); Ché do thai san la 36.000.000 dong.
Tong s6 tién cong ty con phai thanh toan cho chi la 81.406.000 dong, cong ty chua
chot s6 bao hiém va tra to roi bao hiém cho chi.

Vi vay, chi khéi kién yéu cau Toa an giai quyét:

- Budc cong ty co phan N2 chot so Bao hiém xa hoi (BHXH) va tra to roi BHXH
cho chi;

- Budc cong ty co phan N2 thanh toan cho chi tong s6 tién la 81.406.000 dong
(T2 muoi mot triéu bon tram linh sau nghin déng), cu thé nhu sau: Mot phan luong
thang 4/2023: 7.938.000 dong; T1 coc: 15.400.000 dong, 13i coc nim 2022 va 2023:
1.848.000 dong; Tién tro cap that nghiép: 18.000.000 dong; T1 trg cap thai san:
2.220.000 dong; Ché d6 thai san: 36.000.000 dong.

Tai phién toa, chi xin rut phiin yéu cau khéi kién ddi véi khoan 13i coc nam 2022
va 2023 1a 1.848.000 dong, khong yéu cau Toa an giai quyét budc cong ty co phan N2
phai tra cho chi khoan 13i coc trén. Chi gitt nguyén cac yéu cau khac vé mot phan
luong thang 4/2023: 7.938.000 dong; T1 coc: 15.400.000 dong; T1 tro cap that nghiép:
18.000.000 dong; T1 tro cap thai san: 2.220.000 dong; Ché do thai san: 36.000.000
dong, tong so tién chi yéu cau cong ty co phan N2 phai thanh toan cho chi 1a 79.558.000
dong (Bay muoi chin triéu nam trim nam muoi tdim nghin dong) va budc cong ty co
phan N2 chot so BHXH, tra to roi BHXH cho chi.

Bi don Cong ty c6 phan N2: Sau khi Toa 4n thu 1y vu 4n, Toa 4n da thuc hién tong
dat day du cac van ban t6 tung cia Toa 4n cho bi don nhung bi don khong c6 vin ban
tra 1o va ciing khong dén Toa an lam ban tw khai, khong tham gia phién hop kiém tra
viéc giao nodp tiép can cong khai chirng cir va hoa giai, vi vay Toa an di dua vu an ra
xet xu.
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Nguoi co quyeén loi, nghia vu lién quan: Bao hiém x3 hoi tinh Lao Cai, nguoi dai
dién theo phap luat 6ng Pudng Minh T tai ban tu khai, vin ban y kién trong qua trinh
giai quyét vu an trinh bay:

Theo ho so Bao hiém x3 hoi thi cong ty co phan N2 d3 dang ky tham gia BHXH,
Bao hiém that nghiép (BHTN), Bao hiém y t¢ (BHYT), bao hiém tai nan lao dong —
bénh nghé nghiép (BHTNLD-BNN) véi co quan bao hiém xa hoi tir thang 01/2017
dén nay. Tinh dén hét thang 8/2024 cong ty cd phan N2 con chim dong BHXH,
BHTN, BHYT, BHTNLD-BNN véi tong s6 tién 1a 1.159.174.887 dong (Mot ty mot
tram ndm muoil chin tri¢u mot tram bay muoil tr nghin tdm tram tdm muoi bay
dong), thoi gian cham dong BHXH tir thang 9/2019 dén nay.

- Chi Pao Thi N, md s6 BHXH: 0109019683, s6 can cudc cdng dan:
033186007550 c6 qua trinh dong BHXH, BHYT, BHTN, BHTNLD-BNN tai Cong ty
c6 phan N2 tir thang 11/2019 dén thang 05/2023, duoc cong ty co phan N2 1ap ho so
bao ting c6 ké khai theo hop dong lao dong s6 011119/HPLD ky ngay 01/11/2019,
ngay 06/12/2023 BHXH tinh nhan duoc ho so s6 39737/2023/010 cua cong ty B giam
nghi thai san cho chi Pao Thi N tir thang 11/2022 dén thang 4/2023 va ngay 22/03/2024
nhan ho so so 08574/2024/010 cia cong ty B giam theo quyét dinh cho nghi viéc s6
01.06/2023/QDNYV ky ngay 01/06/2023, c6 hiu luc tir ngay 01/06/2023.

- Do cong ty co phan N2 mdi dong BHXH, BHTN, BHTNLD-BNN dén hét
thang 8/2019; dong BHYT dén hét thang 09/2019. Vi vay, thoi gian tham gia BHXH,
BHYT, BHTN, BHTNLD-BNN cta chi Pao Thi N tai don vi tir thang 11/2019 dén
thang 5/2023 chua duoc cong ty co phan N2 thuc hién nén chua chot duge s6 BHXH.
Tong so6 tién cong ty co phan N2 phai dong cho chi Pao Thi N tinh dén hét thang
5/2023 va tién 1ai dén hét thang 9/2024 1a 91.976.600 dong (Chin muoi mot triéu chin
tram bay mudi sau nghin sau traim dong). Cu thé gom: BHXH 54.500.000 dong, BHYT
9.810.000 dong, Truy thu BHYT do bao chim 10 thang 2.700.000 dong, BHTN
3.640.000 dong, BHTNLD-BNN 730.000 dong, 1di tinh dén hét thang 9/2024 1a
20.596.600 dong.

- V& ché d6 bao hiém dbi vé6i chi Pao Thi N khi nghi viéc:

Khi nguoi lao dong nghi viée cong ty phai cé trach nhiém chot s6 BHXH cho
ngudi lao dong theo khoan 5 Piéu 21 Luat Bao hiém xa hoi nam 2014 "Ngwoi sir dung
lao dong phéi hop véi co quan bao hiém xd héi tra sé bao hiém xa héi cho nguoi lao
dong, xdc nhan thoi gian déng bdao hiém xa héi khi nguoi lao dong cham diit hop dong
lao dong, hop dé‘ng lam viéc hodc thoi viéc theo quy dinh cua phap luat”.

Trong truong hop cong ty cham dong BHXH thi cin ctr khoan 3 Diéu 18 Nghi
dinh so 115/2015/ND-CP cta Chinh phu ngay 11/11/2015 quy dinh chi tiét mot s6
diéu ctia Luat Bao hiém x3 hoi vé bao hiém xi hoi bat budc: ” Nguweoi s dung lao dong
co trach nhiém dong du bao hiém xd héi, bao hiém that nghiép, bao gém ca tien 1di
cham déng theo quy dinh doi véi nguwoi lao dong du diéu kién hwong bao hiém xa hoi
hodic cham dirt hop dong lao déng, hop dong lam viéc dé kip thoi giGi quyét ché do
bdo hiém xd héi, bao hiém that nghiép cho nguoi lao dong”
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Nhu vay, trach nhiém chot s6 BHXH thudc vé nguoi st dung lao dong, dé chot
so6 BHXH cho chi Pao Thi N, tinh dén hét thang 9/2024 thi cong ty co6 phan N2 phai
dong da BHXH, BHYT, BHTN, BHTNLD-BNN, bao gom ca tién 1ai cham doéng cho
chi Pao Thi N véi so tién: 91.976.600 df’)ng (Chin muo1 mot triéu chin tram bay
muoi sau nghin sau trim dong).

Truong hop cong ty co6 phan N2 dong du tien BHXH, BHYT, BHTN cho chi
Pao Thi N thi sb tién tro cép that nghiép duoc hudng theo quy dinh tai Piéu 50 Luat
viéc lam s6 38/2013/QH13 1a 14.400.000 dong (Mucoi bon triéu bon trdm nghin dong).
Tuy nhién, theo quy dinh tai khoan 1 Diéu 46: "Trong thoi han 03 thing, ké tir ngay
cham ditt hop dong lao déng hodc hop dong lam viéc, nguwoi lao dong nép ho so hiréng
tro cap that nghiép tai trung tam dich vu viéc lam do co quan quan Iy nha nuée vé
viéc lam thanh Iap" thi chi N khong du diéu kién hudng tro cap that nghiép do qua thoi
han quy dinh trén. Thoi gian tham gia bao hiém that nghiép chwa giai quyét d6 duoc
bao luu va duoc tinh cong vao thoi gian tham gia bao hiém that nghiép sau nay dé tinh
huéng ché do trg cap bao hiém that nghiép.

Ngay 01/11/2022, chi Pao Thi N nghi ché do thai san (sinh chau Pham An N1).
Ngay 13/04/2023, Cong ty co phan N2 giri ho so dén BHXH tinh L dé nghi thanh toan
ché do thai san cho chi Pao Thi N (s6 ho so: 10901/2023/010). Do don vi no tién
BHXH nén ho so khong du diéu kién giai quyét. Truong hop cong ty co phan N2 dong
di BHXH cho chi N dén hét thang 11/2022 thi chi sé duoc giai quyét ché do thai san
theo quy dinh tai khoan 1, Diéu 34, Diéu 38 va khoan 1, Diéu 39 Luit BHXH
58/2014/QH13 véi so6 tién 38.980.000 dong (Ba mucoi tam triéu chin tram tam mucoi
nghin dong).

Bao hiém x4 hoi tinh Lao Cai dé nghi Toa an cin cr cac quy dinh cta phap luat,
giai quyét vu an theo quy dinh cua phap luat.

Tai phién toa dai dién Vién kiém sat nhan dan thanh phé Lao Cai phat biéu y kién
vé viéc tuan theo phap luat to tung cia Tham phan, hoi dong xét xtr, nhitng nguoi tién
hanh t6 tung dam bao dung trinh tu luat dinh, khong vi pham tho1 han chuan bi xét xir,
chuyén ho so cho Vién kiém sat nghién ctru dam bao. Nguyén don chap hanh day du
cac quyén va nghia vu theo quy dinh tai diéu 70, 71 B6 luat td tung dan su. Bi don
chua thuc hién dung, day du cac quyén va nghia vu theo diéu 70, 72 Bo luat T6 tung
Dan su; Dé nghi Toa 4n ap dung diém d khoan 1 Piéu 32; diém c khoan 1 Diéu 35,
diém a khoan 1 Diéu 39:; Piéu 147; Diéu 217; diém b khoan 2 diéu 227, diéu 228;
Khoan 2 Diéu 244 Bo6 luat T6 tung dan su; Nghi quyét s6 326/2016/UBTVQH14 ngay
30/12/2016 cua uy ban thuong vu Q quy dinh vé mirc thu, mién, giam, thu, ndp, quan
Iy va stt dung an phi 1é phi Toa an; Dieu 13; Khoan 3 diéu 34, dicu 48 Bo luat lao
dong; Khoan 3 DPiéu 2; Biéu 21; Khoan 1 Diéu 34; Diéu 38; Khoan 1 Diéu 39 Luat
bao hiém xa hoi; Dicu 45, 46, 49, 50 Luat viéc lam..

Ché‘ip nhan mot phﬁn yéu cau khoi kién cua nguyén don chi Pao Thi N, budc
cong ty co6 phan N2 phai thuc hién chot so bao hiém x3 hoi va tra to roi bao hiém cho
chi Pao Thi N, thanh toan cho chi Pao Thi N té‘rng s6 tién 1a 78.566.000 d(:‘)ng, trong do
mot phan lwong thang 4/2023 1a 7.938.000 dong, tién coc 15.400.000 dong, ché do



5

thai san 38.980.000 dong. Pinh chi giai quyét d6i v6i phan yéu cau so tién 13i coc 1a
1.848.000 dong.
Khong chap nhan yéu cau cia nguyén don vé viéc budc bi don phai thanh toan

5O tién tro cap that nghiép 18.000.000 dong do nguyén don da tiép tuc di lam tai cong ty
co phan N3. Khi cong ty co phan N2 nop day du cac khoan tién BHXH, BHYT, BHTN,
BHTNLD-BNN cho chi Pao Thi N va chot so6 BHXH, tra to roi cho chi Pao Thi N thi
co quan BHXH noi chi N dang tham gia thuc hién thu tuc tinh cOng tho1 gian tham gia
bao hiém that nghiép chua giai quyét truéc d6 vao thoi gian tham gia bao hiém that
nghiép sau nay dé tinh huong ché do tro cap bao hiém that nghiép theo quy dinh.

Nguyén don duoc mién tién an phi, bi don phai chiu 4n phi theo quy dinh phap
luat; Tuyén quyén khang cdo cho nguyén don, bi don, ngudi c6 quyén loi, nghia vu
lién quan theo quy dinh phap luat.

NHAN PINH CUA TOA AN

Sau khi nghién ctru cac tai liéu co6 trong ho so vu an duoc tham tra tai phién toa
va can cr vao két qua tranh luan tai phién toa, Ho1 df’ing xét xr nhan dinh:

[1]Ve t6 tung: Nguyén don ndp day du cac chirng ctr theo quy dinh. Trong qué
trinh giai quyét vu an xac dinh tranh chap can giai quyét trong vu an 1a tranh chap vé
boi thuong thiét hai, tro cé‘ip khi cham dut hop df‘)ng lao dong, vé bao hiém x3 hoi theo
quy dinh cua phap luat. Tai phién toa Hoi dong xét xir xac dinh tranh chap can giai
quyét trong vu 4n la tranh chap vé boi thudng thiét hai, trg cap khi cham dirt hop dong
lao dong, vé ché do thai san, vé bao hiém xa hoi theo quy dinh cta phap luat vé bao
hiém x4 hoi, vé bao hiém that nghiép theo quy dinh cua phap luat vé viéc lam. Vu an
thudc tham quyén giai quyét ctia Toa an nhan dan thanh pho Lao Cai, tinh Lao Cai
theo khoan 1 Diéu 32, Biém a Khoan 1 Dicu 35, Diém a Khoan 1 Diéu 39 Bo luat To
tung dan su.

Qua trinh giai quyét vu 4an, toa an tién hanh thu thap ching cit bang quyét dinh
thu thap tai liéu, chiing ctt va cong van thu thap chitng citr. Tai phién toa c6 su tham
gia ciia Vién kiém sat nhan dan thanh ph6 Lao Cai theo quy dinh tai khoan 2 Diéu 21
Bo luat To tung dan su 1a ding quy dinh cia phap luat.

Trong qua trinh giai quyét vu an, bi don c6 don yéu cau phan té6 nhung khong sira
doi, bo sung va cung cap chirng cr kém theo don phan t6 theo yéu cau cua Toa an, vi
vay, Toa an khong thu 1y yéu cau phan t6 cia bi don. Tai phién toa bi don vang mit
lan thr 2 khong c6 Iy do, ngudi co6 quyén loi, nghia vu lién quan c6 don xin xét xir
vang mat nén Hoi dong xét xtr xét Xt ving mat bi don, nguoi co6 quyén loi, nghia vu
lién quan theo diém b khoan 2 Diéu 227, Diéu 228 Bo luat to tung dan su.

[2] Xét yéu cau khoi kién:

[2.1] Vé hop dong lao dong: Nguyén don chi Pao Thi N cho rang chi 1a nguoi lao
dong lam viéc tai cong ty co phan N2 tir thang 5/2019 dén thang 5/2023, ngay
28/10/2019 gifta chi va cong ty c¢6 ky hop dong lao dong khong thoi han va dong bao
hiém tir thang 5/2019. Ngay 17/5/2024 Bao hiém xa hoi tinh L d3 c6 vin ban s6
618/BHXH-TST xac nhan chi Pao Thi N, ma s6 BHXH: 0109019683, so CCCD:
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033186007550 c6 qué trinh dong BHXH, BHYT, BHTN, BHTNLD-BNN tai Cong ty
c6 phan N2 tir thang 11/2019 dén thang 05/2023, dugc Cong ty c6 phan N2 lap ho so
bao ting co ké khai theo hop dong lao dong s6 011119/HPLP ky ngay 01/11/2019,
ngay 22/03/2024 nhan ho so s6 08574/2024/010 cia cong ty B giam theo quyét dinh
cho nghi viéc s6 01.06/2023/QDNV ky ngay 01/06/2023 c6 hiéu luc tir ngay
01/06/2023. Tai quyét dinh cho nghi viéc ctia cong ty co phan N2 c6 can ¢t vao hop
dong lao dong s6 011119/HPLD ngay 01/11/2019. Nhu vay, x4c dinh chi Pao Thi
Nghia L nguoi lao dong c6 hop dong lao dong.

[2.2] Vé déng bao hiém xa hoi: Nguyén don chi Pao Thi N trong qua trinh giai
quyét vu an xac dinh cong ty co phan N2 di cham dong bao hiém xa hoi cho chi tir
thang 8/2019 dén hét thang 5/2023 1a 03 nam 09 thang.

Tai vin ban s6 1234/BHXH-TTKT ngay 16/9/2024 ctia Bao hiém x4 hoi tinh L
x4c nhan cong ty co phan N2 da thuc hién diang ky tham gia BHXH, BHNT, BHYT
v6i co quan bao hiém xa hoi tir thang 01/2017 dén nay (Hét thang 9/2024). Tinh dén
hét thang 9/2024 cong ty c6 phan N2 con cham dong BHXH, BHTN, BHYT, BHTNLD-
BNN, thoi gian cham déng BHXH tir thang 9/2019 dén nay. Nhu vay, cong ty co phan
N2 da chuwa dong BHXH, BHTN, BHYT, BHTNLD-BNN cho chi Pao Thi N tir thang
9/2019 dén thang 5/2023. Tong s6 tién cong ty co phan N2 phai dong cho chi Pao Thi
N tinh dén hét thang 5/2023 va tién 1ai dén hét thang 9/2024 13 91.976.600 dong (Chin
muoi mot triéu chin trim bay muoi sau nghin sau traim dong), cu thé gom: BHXH
54.500.000 dong, BHYT 9.810.000 dong, Truy thu BHYT do bdo chim 10 thang
2.700.000 dong, BHTN 3.640.000 dong, BHTNLD-BNN 730.000 dong, 1ii tinh dén
hét thang 9/2024 1a 20.596.600 dong.

Xac dinh tong s6 tién cong ty co phan N2 phai dong cho chi Pao Thi Nghia L
91.976.600 dong (Chin muoi mot triéu chin trim bay muoi sau nghin sau trim
dong), do con no tién bao hiém nén cong ty chua chot duoc so bao hiém va tra to roi
cho chi Pao Thi N. Do d6, can budc cong ty co phan N2 phai dong toan bo so tién bao
hiém cho chi Pao Thi N tai Bao hiém x3 hoi tinh Lao Cai dé chot s6 bao hiém va tra to
r01 cho chi Pao Thi Nghia L phu hop quy dinh phap luat.

[2.3] Vé tro cap that nghiép: Chi Pao Thi N yéu cau cong ty co phan N2 phai
thanh toan cho chi tién tro cap that nghiép 1a 18.000.000 dong, thoi gian déng bao
hiém cua chi Nghia la diéu kién dé chi duoc hudng tro cép that nghiép. Tuy nhién, tai
van ban s6 618/BHXH-TST ngay 17/5/2024 ctia Bao hiém x4 hoi tinh L thi cong ty co
phan N2 néu déng day du bao hiém xa hoi, bao hiém that nghiép cho chi Pao Thi N thi
sO tién tro cép that nghiép duoc huong theo quy dinh tai Diéu 50 Luat viéc lam sb
38/2013/QH13 1a 14.400.000 dong (Miroi bon triéu bon tram nghin dong) nhung do
cong ty khong déng day du bao hiém xa hoi, bao hiém that nghiép cho chi Pao Thi
N, theo quy dinh tai khoan 1 Diéu 46: "Trong thoi han 03 thang, ké tir ngay cham diit
hop dong lao déng hodc hop dong lam viéc, nguoi lao dong nép ho so hwong tro cap
that nghiép tai trung tam dich vu viéc lam do co quan qudn 1y nha nuée vé viéc lam
thanh IGp" thi chi N khong du diéu kién hudng trg cap that nghiép do qua thoi han quy
dinh trén. Thoi gian tham gia bao hiém that nghiép chua giai quyét d6 duoc bao lvu va
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duoc tinh cong vao thoi gian tham gia bao hiém that nghiép sau nay dé tinh huéng ché
d6 tro cap bao hiém that nghiép.

Chi Pao Thi N c6 quyét dinh nghi viéc tai cong ty co phan N2 tir ngay 05/6/2023
nhung cong ty co phan N2 khong dong day du bao hiém cho chi N nén trong thoi han
03 thang chi N khong lam duoc thu tuc hudng tro cap that nghiép, day la 16i cua cong
ty co phan N2, vi vay cong ty co phan N2 phai c6 trach nhiém boi thuong cho chi Pao
Thi N s tién tro cap that nghiép trén. Tuy nhién, sau khi nghi viéc tai cong ty cd phan
N2 chi Pao Thi N d3 lam viéc tai cong ty co phan N3 tir ngay 01/6/2024 dén ngay
30/8/2024; T ngay 01/9/2024 lam viéc tai cong ty co phan N3 c6 hop dong lao dong
s6 263/HDLD ngay 01/9/2024 va duogc cong ty dong BHXH tir ngay 01/9/2024 (Theo
cam két thong tin dong bao hiém ngay 18/9/2024 cua chi Pao Thi N va cong van
263/CV-NLHG ngay 18/9/2024 ctia cong ty co phan N3). Mt khac, theo cong van s6
1256/BHXH-TTKT ngay 23/9/2024 ctia Bao hiém xa hoi tinh L thi can ¢t quy dinh vé
thoi gian dong bao hiém that nghiép tai khoan 1 Diéu 45 Luat Viéc lam: "1. Thoi gian
dong bdo hiém that nghiép dé xét huéng bdo hiém that nghiép la tong céc khodng thoi
gian da déng bao hiém that nghiép lién tuc hodc khéng lién tuc dwoc cong don tir khi
bdt dau déng bao hiém that nghiép cho dén khi nguwoi lao dong cham dirt hop dong
lao dong hodc hop dong lam viéc theo quy dinh ciia phdp luét ma chwa hudng tro cap
that nghiép.” Nhu vay, khi cong ty co6 phan N2 nop day du cac khoan tién BHXH,
BHYT, BHTN, BHTNLD-BNN cho chi Pao Thi N va chét so6 BHXH, tra to roi cho
nguoi lao dong thi co quan Bao hiém x4 hoi noi chi N dang tham gia thuc hién thu tuc
tinh cong thoi gian tham gia bao hiém that nghiép chua giai quyét trude d6 vao thoi
gian tham gia bao hiem that nghiép sau nay de tinh huéng ché do tro cap bao hiem
that nghiép theo quy dinh. Do d6, thoi gian tham gia bao hiém that nghiép chua giai
quyét ctia chi N duoc bao luu va s& duoc tinh cong vao thoi gian tham gia bao hiém
that nghiép sau nay dé tinh huéng ché do tro cap bao hiém that nghiép. Vi vay, khong
chap nhan yéu cau cua chi Pao Thi N vé viéc budc cong ty co phan N2 phai thanh toan
cho chi Pao Thi N s6 tién tro cap that nghiép 18.000.000 dong la phu hop.

[2.4] Vé mdt phan tién lwong thang 4/2023: Nguyén don chi Pao Thi N x4c dinh
cong ty con no chi mot phan tién luong thang 4/2023 1 7.938.000 dong, tai van ban s6
06/Qb-GDCT ngay 05/01/2023 cia cong ty c¢o phan N2 ndp trong ho so tra 101 thong
bao thu 1y vu 4n s6 03/TB-TLVA gti Toa an thanh pho L (Do nguyén don cung cap
trong ho so vu an) ciing xac nhan so tién lwong con lai cdng ty chua thanh toan cho chi
Nghia 1a 7.938.000 dong. Vi vay, can chap nhan yéu cau cia nguyén don vé viéc budc
cdng ty c6 phan N2 phai thanh toan cho nguyén don s6 tién lvong con lai thang 4/2023
1a 7.938.000 dong (Bay triéu chin tram ba muoi tdm nghin dong).

[2.5] Vé tién dat coc: Doi véi s6 tién 15.400.000 dong ma chi Pao Thi N cho
rang la tién dit coc cho cong ty co phan N2, tai van ban so 06/QD-GDCT ngay
05/01/2023 ctia cong ty co6 phan N2 ndp trong ho so tra 10i thong bao thu 1y vu 4n s6
03/TB-TLVA gtri Toa an thanh phé L (Do nguyén don cung cap trong ho so vu 4an) thi
cong ty cho ring khong phai 1a tién dit coc ma la tién gép vao cong ty dé nang cao
trach nhi€ém nhan sy lam viéc cua nguoi lao dong, cong ty xac dinh co sO tién
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15.400.000 dong. Hoi dong xét xir xét thay thuc t€ cong ty co phan N2 c6 nhan cia chi
DPao Thi N sb tién 15.400.000 dong d¢ dam bao trach nhiém cho nguoi lao dong, vi
vay, can budc cong ty phai c6 trach nhiém tra cho chi Dao Thi N s6 tién 15.400.000
dong. Doi véi so tien nguyén don cho rang 1a tién 13i cua so tien dit coc 02 nam 2023,
2024 1a 1.848.000 dong, tai phién tda nguyén don xin rat so tién trén nén Hoi dong xét
xtr dinh chi phan yéu cau so tién lai dit coc cta nguyén don 1a phu hop.

[2.6] Dbi véi tién tro cap thai san va ché d6 thai san:

Theo don khoi kién va qua trinh giai quyét vu an thi chi Pao Thi N sinh chau
Pham An N1 ngay 01/11/2022 tai Bénh vién B1. Do do, chi dugc nghi huéng ché do
thai san tir ngay 01/11/2022 nén chi yéu cau cong ty co phan N2 phai thanh toan cho
chi sb tién tro cé‘ip that san: 2.220.000 df’Sng; Ché d6 thai san: 36.000.000 d@‘)ng. Tai
van ban so6 618/BHXH-TST ngay 17/5/2024 cua Bao hiém x3 hoi tinh L x4c dinh
ngay 01/11/2022, chi Pao Thi N nghi ché d6 thai san (sinh chdu Pham An N1). Ngay
13/04/2023, cong ty co phan N2 giri ho so dén BHXH tinh L dé nghi thanh toan ché do
thai san cho chi Pao Thi N (so ho so: 10901/2023/010). Do don vi no tiéen BHXH nén
ho so khong du diéu kién giai quyét. Trudng hop Cong ty co phan N2 dong da BHXH
cho chi N dén hét thang 11/2022 thi chi s& duoc giai quyét ché do thai san theo quy
dinh tai khoan 1 Diéu 34, Diéu 38 va khoan 1 Dicu 39 Luat BHXH 58/2014/QH13 voi
s6 tién 38.980.000 dong (Ba muoi tam triéu chin tram tam muoi nghin dong). Do vay,
can budc cong ty cd phan N2 phai thanh toan cho chi Pao Thi N s6 tién ché do thai san
theo quy dinh cta Luat Bao hiém x3 hdi 1a 38.980.000 dong 1a phu hop quy dinh phap
luat.

Tur nhitng phan tich trén, Hoi dong xét xir xét thay can chap nhan mot phan yéu
cau khoi kién cia nguyén don, budc cong ty co phan N2 chot so BHXH va tra to roi
BHXH cho chi Pao Thi N; Budc cong ty co phan N2 thanh toan cho chi tong so tién 1a
62.318.000 dong (Sau muoi hai triéu ba traim muoi tam nghin dong), cu thé nhu sau:
Mot phan luong thang 4/2023: 7.938.000 dong; T1 coc: 15.400.000 dong; Tién ché do
thai san: 38.980.000 dong. Khong chap nhan yéu cau khéi kién cia nguyén don vé
viéc budc cong ty co phan N2 phai thanh toan s6 tién tro cap that nghiép la 18.000.000
dong; Pinh chi phan yéu cau khoi kién cia nguyén don vé viée yéu cau bi don thanh
toan so tién ldi coc nam 2022 va 2023 1a 1.848.000 dong.

[3] Vé an phi: Chi Pao Thi N khong phai chiu 4n phi. Cong ty c6 phan N2 phai an
phi lao dong so tham theo khoan 1 diéu 147 B6 luat T6 tung Dan su; Piéu 6, Diéu 26
Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 cta Uy ban thuong vu Qudc hoi
vé murc thu, mién, giam, ndp, quan 1y va stir dung 4n phi, 1¢ phi Toa an.

Vi cac lé trén:

QUYET PINH:

Can ct diém d khoan 1 Piéu 32; diém ¢ khoan 1 Diéu 35, diém a khoan 1 Diéu
39; Diéu 147; Diéu 217; diém b khoan 2 dieu 227, diéu 228; khoan 2 Dicu 244 Bo
luat T tung dan su;

Diéu 13; Khoan 3 diéu 34, diéu 48 B0 luat lao dong;
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Khoan 3 Piéu 2; Piéu 21; Khoan 1 Diéu 34; Piéu 38; Khoan 1 Piéu 39 Luat bao
hiém xa hoi;

Dicu 45, 46, 49, 50 Luat viéc lam.

Cian cr Nghi quyét 326/2016/UBTVQH 14 ngay 30/12/2016 cua Uy ban thuong
vu Quoc hoi vé mure thu, mién, giam, ndp, quan 1y va sit dung an phi, 1 phi Toa 4an.

1. Ché‘ip nhan mot ph:’:in yéu cau khéi kién cia chi Pao Thi N:

Budc cong ty cd phan N2 phai dong day du tién bao hiém cho chi Pao Thi N tai
Bao hiém xa hoi tinh Lao Cai tong s6 tién tinh dén thang 5/2023 va tién 13i chAm dong
tinh dén hét thang 9/2024 14 91.976.600 dong (Chin muoi mot triéu chin trim bay muoi
sau nghin sau tram df‘mg). Sau khi thuc hién toan bo viéc dong bao hiém x3a hoi cho
chi Pao Thi N, cong ty co phi’in N2 phai c6 trach nhiém thuc hién cac thu tuc vé Bao
hiém x3 hoi cho chi Pao Thi N dé tra s6 bao hiém xa hoi, to roi chot s6 bao hiém xa
ho1 cho chi Pao Thi N.

Trudng hop cong ty co phan N2 cham ddng khoan tién trén thi con phai dong tién
13i chAm doéng theo quy dinh tai Nghi dinh s6 115/2015/ND-CP ngay 11/11/2015 cuia
Chinh phu.

Budc cong ty co phan N2 phai tra cho chi Pao Thi N tong so tién 1a 62.318.000
dong (Sau muoi hai triéu ba trim mudi tam nghin dong), bao gom: Mot phan luong
thang 4/2023: 7.938.000 dong (Bay triéu chin traim ba muoi tAm nghin dong); T1 coc:
15.400.000 dong (Muodi lam tridu bon traim nghin dong); Tién ché do thai san:
38.980.000 dong (Ba muoi tam triéu chin trim tAm muoi nghin dong).

2. Khéng chap nhan yéu cau cia chi Pao Thi N vé viéc budc cong ty co6 phan N2
phai thanh toan so tién tro cap that nghiép 18.000.000 dong.

3. Pinh chi phan yéu cau khoi kién ciia nguyén don vé viéc yéu cau bi don thanh
toan so tién ldi coc nam 2022 va 2023 1a 1.848.000 dong.

Ké tir ngay c6 don yéu cau thi hanh an cua nguoi duoc thi hanh an (doi voi cac
khoan tién phai tra cho ngudi duoc thi hanh 4an) cho dén khi thi hanh 4n xong, bén
phai thi hanh an con phai chiu khoan tién 13i cta s6 tién con phai thi hanh an theo mtc
13i suat quy dinh tai Dicéu 357, Diéu 468 ciia Bo luat Dan sy nam 2015

4. Vé an phi: Chi Pao Thi N khong phai chiu tién an phi; Cong ty c6 phan N2 phai
chiu 4.628.820 dong (Bon triéu sau trim hai muoi tAm nghin tadm tram hai muoi dong)
tién an phi lao dong so tham.

5. Vé quyén khang cao: Nguyén don c6 quyén khang cdo trong han 15 ngay ké tir
ngay tuyén an, bi don, ngudi co6 quyén loi nghia vu lién quan c6 quyén khang cio
trong han 15 ngay ké tir ngdy nhan dugc ban an hoic dugc niém yét theo quy dinh
phap luat.

Trong trudng hop quyét dinh duoc thi hanh theo quy dinh tai Piéu 2 Luat thi
hanh an dan su thi nguol dugc thi hanh an dan su, nguoi phai thi hanh an dan su ¢é
quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh 4n, tw nguyén thi hanh 4n hoic
bi cudng ché thi hanh theo quy dinh tai cac diéu 6, 7, 7a va 9 Luat thi hanh an dan su:
thot hiéu thi hanh an dugc thuc hién theo quy dinh tai DPiéu 30 Luat thi hanh an dan su
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Noi nhin: TM - HOI PONG XET XU

- TAND tinh Lao Cay; Tham phan - Chii toa phién toa
- VKSND TP Lao Cai (2); :

- Cac duong su (3);

- Chi cuc THADS TP Lao Cai;

- Luvu HS; Luu TA:

Nguyén Thi Nga



