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Thi cong xay dung”

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO THUAN AN, TINH BINH DUONG

- Thanh phin Hpi dong xét xir so tham gom co:
Tham phdn - Chii toa phién toa: Ba V5 Thi Thu Thao
Céc Hpi tham nhdn ddn: Ba Lé Yén Loan

Ba Tran Ngoc Phuong
- Thu Ky phién toa: Ong Thai Vuong Triéu — Thu ky Toa 4n nhan dan
thanh pho Thuan An, tinh Binh Duong
- Dai dién Vién kiém sdt nhéin dan thanh phé' Thuan An, tinh Binh
Dwong tham gia phién toa: Ba Bui Thanh Thuy - Kiém sat vién.
Vao ngay 27 thang 9 nam 2024, tai Tru s¢ Toa an nhan déan thanh phd Thuén
An, tinh Binh Duong, tién hanh xét xit so tham qéng khai vu an thu‘l}'l sO:
10/2023/TLST-KDTM ngay 28 thang 02 nam 2023 veé: “Tranh chap hop dong thi
cong xay dung” theo Quyét dinh dua vu an ra xét xur so: 48/2024/QbXXST —
KDTM ngay 22 thang 8 nam 2024 gifta cac duong su:
~ Nguyén don: Cong ty c¢b phan T3; try s6: O4 Q, phudng A, Quan G, Thanh
pho HO6 Chi Minh.
Ngudi dai dién hop phap: Ba Nguyén Thi H, sinh nim 1995; dia chi: s0 F
duong D, khu pho H, phuong L, thanh pho T, tinh Binh Duong, 1a dai dién theo uy
quyeén.
Nguoi bao vé quyén va loi ich hop phap cia nguyén don la Luat su Nguyén
Van T — 1a luat su ctia Trung tdm T4 — Poan luat su Thanh pho H.
Bi don: Cong ty TNHH K1; tru s6: 9/14 khu phd B, phuong V, thanh pho T,
tinh Binh Duong, vang mat.
Nguoi co quyén loi, nghia vu lién quan:
Ong V& Ngoc T1, sinh nam 1986; dia chi: 5 t6 B, khu phd B, phuong A, Quén
A, Thanh ph6 H6 Chi Minh, c6 don xin giai quyét ving mit.

Cong ty TNH’H X; dia chi tru so: P.903, Tang I, Toa nha D, C L, phuong B,
Quén A, Thanh ph6 H6 Chi Minh, vang mat.

NOI DUNG VU AN:



Trong don khéi kién 21/12/2022, cic don khdi ki¢n bo sung va qud trinh té
tung ciing nhw tgi phién toa so tham, dai dié¢n nguyén don trinh bay:

Ngay 04/9/2019, Céng ty cb phan T3 (sau day goi 1a Van K) va Cong ty ¢
phan X1 (nay la Cong ty TNHH K1 (sau day goi la Khong Gian V)) c6 ky Hop
dong thi cong x4y dung cong trinh s6: 00053/2019/HDTC/VVC-VK gobi thau 5 &
6i thau 6 v6i hang muc thi cong hé thdng dién, nude, lanh (g6i thau 5) & thi cong
hé théng PCCC (goi thau 6), du an: Khu nha & thuong mai - dich vu C (Tén thuong
mai 13 Roxana Plaza). Téng gia tri Hop dong (bao gém VAT) la:
101.959.000.000d6ng (Mot trim 1é mot ty, chin trim nim muoi chin triéu dong).
Cung ngay 04/9/2019 hai bén ky Phu luc hop dong sé 01 kém theo Hop ddng sb
00053/2019/HDTC/VVC-VK ngay 04/9/2019, bd sung pham vi va bo sung gia tri
hop dong cu thé “phat sinh thi cong lap dat hé thong M&E cho cong trinh...” theo
hop dong di ky tai Hop dong s6 00053/2019/HDTC/VVC-VK, gia tri phét sinh
(bao gdm VAT) la: 10.889.900.000dong (Muoi ty, tdm trim tim muoi chin triéu,
chin trim nghin dong).

Ngay 12/12/2019 hai bén tiép tuc ky Phy luc hop dong s6 02/PLHP/VVC-VK
diéu chinh ndi dung thanh toan ctia Hop dong s6 00053/2019/HDTC/VVC-VK d3
ky ngay 04/9/2019. Téng gia tri Hop dong sd 00053/2019/HDTC/VVC-VK, Phu
luc s6 01 va Phu luc 02 la: 112.848.900.00066ng.

Sau khi ky hop dong, Cong ty T3 da thyc hién thi cong cac hang muc:

Theo bang tinh gia tri d& nghi quyét toan (khong ghi ngay thang) da duoc dai
dién Cong ty T3 ky dong dau va giri cho Cong ty K1 thé hién gié tri liy ké da hoan
thanh theo hop ddng & phu luc hop dong 1a 13.386.571.282d6ng (mudi ba ty, ba
trim tdm muoi sau triéu, nim trim bay muoi mét nghin hai trim tim muoi hai
d6ng); Trong d6 theo cac bang gia tri dé nghi da hoan thanh tir dot 1 d&én dot 4 13
11.774.664.528 d6ng (mudi mot ty, bay trim bay muoi bon triéu sau trim sau muoi
bbn nghin, ndm tram hai muoi tam dong), cu thé:

Theo hop dong va phu luc hop dong dugc dai dién hai bén cong ty ky xac
nhan ngay 17/12/2019, gia tri hoan thanh dot 1 1a 1.817.264.958d6ng (mdt ty tam
tram mudi bay triéu, hai trim sau muoi bén nghin, chin trim nim muoi tim dong),
(trong d6 hop ddng 14 1.478.539.489ddng, phu luc hgp dong 13 320.552.819d6ng).

Theo hop dong va phu luc hop dong duoc dai dién hai bén cong ty ky xac
nhan ngay 01/4/2020, gia tri hoan thanh dot 2 1a 1.746.366.654dong (mét ty, bay
tram bon muoi sau tridu, ba trim sdu muoi sau nghin sdu trim nim muoi bon
dong), (trong d6 hop ddéng 1a 1.624.424.334d6ng, phu luyc hop dong la
121.942.320d6ng).

Ngay 03/6/2020 dai di¢n Cong ty T3 va dai dién Cong ty K1 da ky xac nhén
bang gia tri dé nghi thanh toan, gié tri liiy ké thuc hién dén dot 3 theo hop dong &
phu luc hop dong 1a 7.700.647.301dong (bay ty, bay tram triu, sau tram bén muoi
bay nghin, ba trim 1¢ mot dong); trong do gia tri khéi lwong hoan thanh theo lity ké
dot 3 tuong duong 4.137.015.690dong (bon ty, mot tram ba muoi bay triu, khong
trdm muoi lam nghin, sau tram chin muoi dong) tai bang gia tri d& nghi thanh toan
dot 3 Cong ty T3 dé nghi thanh toan sau thué dot 3 1a 3.825.579. 256d0ng (ba ty,
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tam tram hai muoi 1[dm tri¢u, ndm tram bay muoi chin nghin, hai tram ndm muoi
sau dong).

Theo bang tinh gia tri dé nghi thanh toan dot 4 (khong ghi ngay thang) c6 xéc
nhan cta dai dién Cong ty T3 va dai dién Cong ty K1 d3 ky xac nhan thé hién tong
khéi luong hoan thanh theo hop dong hop dong & phu luc hop dong la
4.074.017.226d6ng (bdn ty, khong tram bay muoi bbn triéu, khong trim muoi bay
nghin, hai trim hai muoi sau dong); tai bang gia tri dé nghi thanh toan dot 4 Cong
ty T3 dé nghi thanh toan 1a 3.808.765.201dong (ba ty, tim trim 1é tim triéu, bay
trdm sau muoi lim nghin, hai trim 1é mot d6ng).

Ngoai ra, theo bang tinh gia tri & nghi quyét toan (khong ghi ngay thang) da
duoc dai dién Cong ty T3 ky dong dau va gui cho Cong ty K1 thé hién gia tri liy
ké d3 hoan thanh theo hop dong & phu luc hop dong 14 13.386.571.282ddng (muoi
ba ty, ba trim tdm muoi sdu triéu, nim trim bay muoi mdt nghin hai trim tam
muoi hai ddng); Nhu viy, phan cong viéc cong ty T3 di thuc hién trong dot nay
(tam goi la dot 5) tuwong duwong gia tri: 13.386.571.282déng (1) -
11.774.664.528d0ng (tir dot 1 dén dot 4) = 1.611.906.754ddng (mot ty, sdu trim
mudi mot triéu, chin trim 1& sdu nghin bay trim nim muoi bon dong).

Ngoai ra, theo xac nhan ngay 14/4/2020 cua 6ng Vo Ngoc T1 chi huy truéng
cong trinh ¢6 ky xdc nhén cong viéc Cong ty T3 da thyc hién tuong duong gia tri
144.732.5 14dong (mot tram bon muoi bén tridu, bay trim ba muoi hai nghin, nim
tram mudi bon dong) (11).

Bén canh d6 Cong ty T3 d xuat hoa don gié tri gia ting VAT tir dot 1 dén dot
4, cy thé hoéa don s6 0001372 ngay 23/12/2019 véi s6 tién 163.553. 846d6ng (mot
trdm sau muoi ba tri¢u, nam tram ndm muoi ba nghin, tam trém bén muoi sau
d6ng), hoa don s6 0000100 ngay 06/4/2020 véi s tién 157.172.999d6ng (mot trim
nam muoi bay triéu, mot tram bay muoi hai nghin, chin tram chin muoi chin dong,
hoa don s6 0000230 ngay 13/6/2020 voi s6 tién 372.331. 412d0ng (ba tram bay
muot hai triéu, ba tram ba muoi mot nghin, bon trim mudi hai ddng), héa don sb
0000404 ngay 28/9/2020 véi s tién 366.661. SSOdong (ba tram sau muoi sau triéu,
sau tram sau muoi mdt nghin, nim trim nam muoi déng). Tong cong sb tién theo
hoa don da xuat 1a 1.059.719.807d6ng (mdt ty, khéng trim nim muoi chin triéu,
bay tram mudi chin nghin, tam trim 1¢ bay dong) (111).

Tong s6 tién COng ty T3 da thuwe hién va dwgce ciac bén xac nhén la:
(13.386.571.282dong ~ +  144.732.514dong  +  1.059.719.807dong) =
14.591.023.603d0ng (mudi bdn ty, nam tram chin mwoi mdt triéu, khong trim hai
muoi ba nghin, sau trim 1é ba dong) (1V).

Qua trinh thue hién hop dong, Cong ty K1 da thanh toan cho Cong ty T3
sO tién: 5.585.080.915dong (dot 1 la 1.619.183.077dong, dot 2 Ia
1.615.897.838d0ng, va mot phan dot 3 1a 2.350.000. OOOdong) Ngoai ra, Cong ty
T3 da ung trude cua Cong ty K1 s6 tién 5.642.445.000d6ng (nam ty, sau traim bon
muoi hai triéu, bon trim bén muoi 1am nghin dong), bén canh d6 Céng ty T3 con
c6 nghia vu khiu trir gia tri phat an toan, vé sinh cong trinh, tién ich cong trinh,
tang giam khdi luong cho Cong ty K1 633.491.658 dong (sdu trim, ba muoi ba
triéu, bon tram chin muoi mdt nghin sau trim nim muoi tim dong) (Chua bao gdbm
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VAT). Nhu viy, tong so tién Cong ty T3 da nhan va co nghia vu ddi véi Cong ty
K1 la: (5.585.080.915d6ng + 5.642.445.000d6ng + 633.491.658 dong)
11.861.017.57366ng (muodi mot ty, tdm tram sau muoi mbt triéu, khong tram muoi
bay nghin, nim trim bay muoi ba dong) (V).

Nhu viy, s6 tién Cong ty K1 con ng Cong ty T3 dbi véi cac cong vige da
thue hi¢n 1a: 14.591.023.603dong - 11.861.017.573d0ng = 2.730.006.030d6ng (hai
ty, bay tram ba muoi tri¢u, khong tram 1€ sau nghin, khong tram ba muoi dong).

Nay Cong ty T3 yéu cau Cong ty K1 thanh toan sé tién: 7.686.695.156d0ng
(bay ty, sdu trdm tdam muoi sau tri¢u, sau tram chin muoi [dm nghin, mdt tram nam
muoi sau dong), trong do:

1. SO tién chua thanh toan: 2.730.006.030dong (hai ty, bay trim ba muoi
triéu, khong tram 1€ sdu nghin, khong tram ba muoi dong);

2. S tién 14i cua khoan tién Cong ty K1 chwa thanh toan tir dot 1 dén dot 4 13
5.284.344.457ddng x 10%/nam x 47 thang (tam tinh tir 01/10/2020 dén ngay
27/9/2024) = 2.109.394.486d0ng (hai ty, mot tram 1& chin triéu, ba traim chin muoi
bbn nghin, bon tram tam muoi sau dong).

3. Khéi lugng cong viee Cong ty T3 di thyc hién nhung chua thong nhat la:
2.847.294. 640dong (hai ty, tAm trim bon muoi bay triéu, hai trim chin muoi bdn
nghin, sau trim bon muoi dong).

Nguyén don rGt moét phan yéu cdu khoi kién db6i véi sé tién
10.989.022.323d6ng (muoi ty, chin tram tdm muoi chin triéu, khong tram hai muoi
hai nghin, ba tram hai muoi ba dong) so voi don bo sung don khai kién lan 2.

Nguyén don chi chip nhan mot phan yéu ciu phan t6 cua bi don dbi véi
khodn nghia vy khAu trur gia tri phat an toan, v¢ sinh cong trinh, ti¢n ich cong trinh,
tang giam khdi luong cho Cong ty K1 633.491.658 dong (sau trim, ba muoi ba
triéu, bdn tram chin muoi mot nghin sau trim nim muoi tam ddng) (chua bao gdm
VAT).

Chitng cik nguyén don cung cap gom: Gidy ding ky doanh nghiép Cong ty T3,
cong Ty K1, hop dong thi céng xdy dung cong trinh s6: 00053/2019/HDTC/VVC-
VK gbi thau 5 & gbi thau 6; Phy luc hop dong sé 01 kém theo Hop dong s6
00053/2019/HPTC/VVC-VK ngay 04/9/2019, Phu luc hop dong s 02/PLHP/VVC-
VK; Ho N dé nghi thanh todn (ban phé t6 c6 diu treo ciia CONg ty T3); T2 xac
nhdn s6 tién con no ciia Cong ty K1, hda don gid tri gia tang, ban ve, nhdt ky cong
trinh, céng van trao doi vé viéc yéu cdu trd no..

Qud trinh t6 tung, ngay 02/10/2023 bi don Cong ty K1 c¢é don phdn 16, tai
don phdn té Cong ty K1 trinh bay: Céng ty C6 phan X1 (nay la Céng ty TNHH
K1) c6 ky két hop doéng xay dung sd: 00053/2019/HDTC/VVC-VK ngay
04/09/2019 v4i Cong ty T3 dé giao Cong ty T3 thi cong hé thong Pién, Nude, L
(G6i thau 5) va hé théng PCCC (goi thau 6) tai cong trinh Roxona Plaza, dia chi: 9
Khu phé D, Phuong V, Thanh phd T, tinh Binh Duong tong gia tri la
101.959.000.000d (Mot tram 1¢ mot ty, chin trim nam muoi chin triéu déng chin).
Cung ngay 04/09/2019, hai bén ky tiép Phu luc sé 01 phat sinh thi cong lap dat hé
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théng M&E cho cong trinh dé bo sung hang muc thi cong lap dit ngoai cac hang
muc da ky tai Hop dong 00053/2019/HDTC/VVC-VK, tong gi4 tri Phu luc di bao
gém VAT la: 10.889.900.000d¢ (Mudi ty, tAm tram tam muoi chin triéu, chin trim
nghin dong). Ngay 12/12/2019, hai bén ky Phu luc sé 02 diéu chinh Hop déng sb:
00053/2019/HDTC/VVC-VK da ky ngay 04/2019 vé gia tri tam Gmg thyc hién Hop
dong, cac noi dung khac khong thay d6i. Tong gia tri Hop dong va Phu luc Hop
dong 1a 112.848.900.000d (Bang chir: Mot traim mudi hai ty, tim trim bdn muoi
tam triéu, chin trim nghin dong).

Thue hién Hop dong va Phu luc Hop ddng, Cong ty T3 di thi cong v6i khoi
luong duoc Cong ty K1 xac nhén 13 13.531.303.796 dong. Tuy nhién, chat luong
va tién do6 thi cong cua Cong ty T3 khong dam bao theo yéu cau ciia Hop dong. Vé
tién d6 thi cong dén thoi diém hién tai dat khoang 12% so voi hop dong; tién do thi
cong thuc té qua cham tré so véi tién d6 cta hop dong. Trong qua trinh lam viéc,
Cong ty T3 dd xac nhan cac khoan phai khdu trr véi Cong ty K1 la
699.670.228d6ng. Ngoai ra, khi chAm dat Hop dong, do phan cong trinh Céng ty
T3 thi cong dang dang dé nén Cong ty K1 can phai tim kiém don vi khac dé thuc
hién tiép va trach nhiém bao hanh s& thudc vé don vi thi cong sau. Do do, Cong ty
K1 s& giit 20% chi phi defect (chi phi stra 16i da loai trir trach nhiém bao hanh cua
nha thau Van K), tam tinh 1a 2.706.260.759d6ng (chua bao gdm VAT).

Tong sd ti?;n ma Cong ty K1 yéu cau Cong ty T3 phai can trir sb tién 1a
3.405.930.987 dong (Ba ty bon tram 1¢ ndm tri¢u, chin tram ba muoi nghin, chin
tram tdm muoi bay dong), trong do:

Nghia vy phai cin trir cac khoan khau trir 13 699.670.228 ddng (tam tinh trén
co s& qua trinh lam viéc gitra hai bén) vao ho so thanh toan, quyét toan gitra hai
bén.

\{é 20% chi phi defect (chi phi sira 10i q.'?l loai trir trach nhi€ém bao hanh cua
nha thau Van K), tam tinh 1a 2.706.260.759 dong (Hai ty, bay tram l¢ sau tri¢u, hai
tram sau muoi nghin, bay trdm nam muoi chin dong) (chua bao gobm VAT).

Qud trinh t6 tung nguwoi cé quyén lpi, nghia vu lién quan éng Vé Ngoc T1
trinh bay:

Thang 7/2020, 6ng T1 ky hop dong va lam viéc tai Cong ty c¢6 phan X1 (nay
la Cong ty TNHH K1), v4i nhiém vu la chi huy truong cong trinh thudc dy an C
(tén thuong mai R), thoi gian ky két hop dong lao dong 1a 01 nam. Ong T1 c6
quyét dinh bo nhiém chi huy truéng cong trinh tir Cong ty cd phan X1, trong d6
quy dinh r& nhiém vu quyén han cta 6ng tai cong trinh. Tuy nhién dén théng
12/2020 éng T1 khong con lam viée tai Cong ty ¢d phan X1 (nay la Céng ty TNHH
K1).

Nhi€ém vu cua 6ng lam vi¢c tai cong trinh la diéu hanh cac hang muc ma nha
thau phu 1a Cong ty T3 di ky v4i Cong ty X1. Tai thoi diém tiép nhan cong trinh
nay véi tu cach chi huy thi Cong ty T3 da thyc hién cac hang muc dén ting thi 25
nhung chua hoan thi¢n. Cong viéc cu thé 1a diéu hanh tit ca cac don vi thi cong tai
du 4n, ban than ong 1a ngudi xac nhan khdi luong thi cong timg dot tai dy 4n cua
cac nha thau. Cong ty X1 ciing 14 nha thau va Cong ty T3 1a nha thau phu cua V.
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Khi 6ng T1 ky xac nhan khoi lugng cong trinh thi trong d6 c¢6 ca xac nhan khoi
lurong cua Van K.,

DPdi véi Cong ty T3 ong chi xac nhan dot thir 4, thé hién qua hd so thanh toan
dot 04 véi s tién 4.033.277.054 dong. Tuy nhién sau khi trir cac khoan khac s
tién chinh thuc con lai 13 3.808.756.201 dong. Sau khi 1am xong hd so thanh toan
dot 04 6ng khong con lam viée tai Cong ty X1. Tuy nhién sau khi 6ng nghi viéc,
Cong ty X1 c6 dé nghi ong xac nhan khéi lugng cho Cong ty T3, hai bén da chét
khéi luong hop dong nhung chua chét cac hang muc phat sinh vi Céng ty T3 chua
giai trinh dugc cac hang muc phat sinh va phia Cong ty X1 da cho thoi gian nhung
Cong ty T3 van khong giai trinh duoc (ndi dung nay duoc thé hién qua mail cua
cong ty). Ban chi huy cong trinh chi méi xac nhan khdi lugng thue hién ctia hop
ddng va phu luc hop dong thé hién bang hd so quyét toan co xac nhan cia ban chi
huy va nha thau phu Cong ty T3.

Nguwoi co quyen li, nghia vu lién quan Cong ty TNHH X da dwoc triéu tip
hop 1¢ nhiéu lin nhung ving mit.

Tai phién toa dai dién hop phap cta nguyén don xin rat mot phan yéu ciu
khai kién so v6i van ban trinh bay y kién ngay 23/9/2024, cu thé: Pai dién nguyén
don rat mot phan dbi véi sb tién 2.847.294.640d6ng (hai ty, tam tram bén muoi
bay triéu, hai trim chin muoi bon nghin, sdu trim bén muoi dong) day 1a khéi
lugng cong viéc COng ty T3 da thuc hién nhung chua thong nhat, dong thoi rat mot
phan yéu cau khoi kién tai don khai kién bo sung 1an 2 ngay 23/6/2023 véi sb tién
10.989.022.323d0ng (muoi ty, chin trim tdm muoi chin triéu, khong trim hai muoi
hai nghin, ba trim hai muoi ba dong).

Cong ty T3 da khong con thi cong tai cong trinh do d6 Cong ty T3 dé nghi
Toda an xem xét tuyén chidm dat hop dong thi cong xdy dyng coOng trinh so:
00053/2019/HDTC/VVC-VK ngay 04/9/2019 cta goi thau 5 & goi thau 6 voi hang
muc thi cong hé thong dién, nudc, lanh (goéi thau 5) & thi cong hé théng PCCC (goi
thau 6), du an: Khu nha & thuwong mai - dich vu C (Tén thuong mai la Roxana
Plaza) va cac phu luc hop ddng duoc ky két giita Cong ty cd phan T3 va Cong ty cb
phan X1 (nay la Céng ty TNHH K1.

Ngodi ra, dai dién nguyén don chi chip nhan mot phan yéu cau phan t6 cta bi
don vé nghia vu khiu trir gia tri phat an toan, vé sinh cong trinh, tién ich cong trinh,
tang giam khéi lugng cho Cong ty K1 633.491. 658dong (chua bao gdm VAT) day
12 mot phan phan t6 ciia bi don mic du bi don ving mit tai phién toa, cac yéu cau
khac ctia bi don nguyén don khong chap nhan.

Bi don Véng mat tai phién toa.

Quan diém bao vé cua ngudi bao vé quyén va loi ich hop phap clia nguyén
don:

Déi véi viee rat mot phan yéu cau khoi kién cta nguyén don 13 tu nguyén,
phu hop quy dinh phap luat. P& nghi Hoi dong xét xir xem xét dinh chi mot phan
yéu cau nay.



D(”')i,véi cac yéu cau con lai cua nguyén don: Can cir hop dong da duoc cac
bén ky keét, cac ban d€ nghi thanh quyét toan c6 xac nhan gitra 02 Cong ty, 101 thua
nhan vé so tién da thuc hién theo dqn phan t6 cf}a bi don. Nha:m thay yéu cau khoi
ki€n cua nguyén don la c6 can ctr. B¢ nghi Ho1 dong xét xur chap nhan.

Kiém sat vién tham gia phién toa phat biéu:

+ V& viéc tudn theo phap luat ctia Thim phan, Hoi ddng xét xir va Thu ky Toa
an: Tham phan duogc phan cong thu 1y, giai quyét vu an da thuc hién dang, day du
cac quy dinh tai Diéu 203 cua B6 luét to tung dan sy ndm 2015. Tai phién toa, Hoi

dong xet xtr, Thu ky phién toa da tuan thu dung cac quy dinh ctia B luét Té tung
dan su vé xét xir so tham.

+ V& viéc chap hanh phap lut ctia ngudi tham gia t6 tung: Nguyén don da
thuc hién ding quyén va nghia vu ctia minh theo cac Piéu 70,71 ctua B luat td
tung dan sy nam 2015. Ddi v6i bi don chua thue hién dang quyén va nghia vu dugc
quy dinh tai Biéu 70, 72 Bo luat t6 tung dan sy.

+ Y kién vé viéc giai quyét vu an:

Tai phién toa dai dién nguyén don xin rit mét phan yéu cau khéi kién, viée rat
mot phan yéu cau khéi kién ctia nguyén don 1a ty nguyén va phu hop nén dé nghi
Hoi dong xét xur dinh chi.

Doi véi yéu cau cua nguyén don veé soO tién chua thanh toan va phan lai 1a c6
can cu, dé nghi Ho1 dong xét xir xem xét chap nhan.

Ddi v6i yéu cau chdm dit hop ddng ctia nguyén don 13 ¢6 cin cir dé nghi Hoi
dong xét xir xem Xet.

Dbi voi yéu cau phan t6 cia bi don : Bi don c6 don phan tb nhung khong
tham gia t6 tung la tr bd quyén cua minh dugc phap ludt bao v¢. Bé nghi Ho1 dong
xét xtr dinh chi yéu cau phan t6 cia bi don.

+ Nhitng yéu cau, kién nghi dé khic phuc vi pham vé té tung: Khong co.
NHAN PINH CUA TOA AN:
[1]. Vé 16 tung:

[1.1] V& quan hé phép luat: Ngay 04/9/2019, Céng ty ¢ phan T3 va Cong ty
¢ phan X1 (nay la Céng ty TNHH K1) c6 ky Hop dong thi cong xay dung cong
trinh s6: 00053/2019/HDTC/VVC-VK gbi thau 5 & goi thau 6 v6i hang muyc thi
cong hé théng dién, nude, lanh (gbi thau 5) & thi cong hé théng PCCC (goi thau 6),
du an: Khu nha ¢ thuong mai — dich vu C. Qua trinh thyc hién hop doéng Cong ty
T3 cho rang Cong ty K1 da vi pham nghia vu thanh toén. Do do, Cong ty T3 tién
hanh khoi kién. Nhu vay, hoi dong xét xir xac dinh quan hé phap luat 13 “Tranh
chap hop déng thi cong xay dung”.

[1.2] Vé tham quyén giai quyét: Yéu cau khdi kién ciia Cong ty T3 la loai viée
thugce tham quyén giai quyét ciia Toa an (quy dinh tai Khoan 1, Diéu 30 cia Bo luat
t6 tung dan sy nam 2015). Do cong trinh xay dung toa lac tai phu:ong V, thanh phd
T. Cin cr quy dinh Piém b Khoan 1 Piéu 35, Piém g Khoan 1 Diéu 40 ctua Bo luat
t6 tung dan sy nam 2015.
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[1.3]. Vé viéc tham gia phién toa cia dwong sy: Do bi don, nguoi co6 quyén
loi, nghia vy lién quan Cong ty TNHH X da duoc triéu tap hop 1¢ 1an thit hai nhung
Vang mat. Nguoi c6 quyen loi, nghia vu lién quan 6ng V6 Ngoc T1 c6 don xin giai
quyét vang mat. Can cir quy dinh tai dlem b Khoan 2 Diéu 227 B luat t6 tung dan
su ndm 2015, hoi dong xét xir xét xtr vang mat bi don va ngudi co quyén loi, nghia
vu lién quan.

[2] DPéi vdi viéc rit mét phan yéu cau khdi kign ciia nguyén don déi vii sé
tién 13.836.316.963dong (mwoi ba 1, tam tram ba muwoi sau triéu, ba tram muoi
sdu nghin, chin trdm sdu mwoi ba dong). Xét, viéc rat mot phan yéu cau khoi kién
cia nguyén don la tu nguyén, bi don khong y kién ddi vOi viéc rat mot phan yéu
cau khai kién cia nguyén don. Can ctr Piéu 244 B luat t6 tung dan su, Hoi dong
xét xtr dinh chi mot phan yéu cau khai kién caa nguyén don.

[3] Po6i véi don phin t6 ciia bi don. Xét, ngay 02/10/2023 bi don c6 don phan
t6 dbi voi s tién 3.405.930.987 dong (Ba ty bbn trim 1¢ ndm tri¢u, chin tram ba
muoi nghin, chin trim tim muoi bay dong). Qua trinh t6 tung Toa 4n da tong dat
thong bao phién hop, kiém tra viéc giao ndp, tiép can cong khai ching cir va hoa
giai va 4n dinh thoi gian hoa giai, kiém tra cong khai ching ctr cho dai dién bi don,
Quyét dinh dua vu 4n ra xét xir, quyét dinh hodn phién toa cho ngudi dai dién theo
phap luat cia Cong ty qua hinh thic niém yét tai try so Cong ty, noi ding ky ho
khau thuong tri ctia nguodi dai dién theo phap luat, tru so Uy ban noi c¢6 dia chi tru
s Cong ty, tru s Uy ban noi nguoi dai dién theo phap ludt c6 ho khau thudng tra
va Try s¢ Toa an. Tuy nhién, dai dién bi don vang mat phién toa 1an thtr 2 khéng co
ly do nhu véy, xem nhu bi don tir bo yéu cau phan td. Can ctr diém ¢ khoan 2 Diéu
227 B luét t6 tung dan sy. Hoi dong xét xir dinh chi yéu cau phan t6 cia bi don.

[4] Déi véi cic vin dé cé tranh chip do nguyén don yéu cau: Xét, ngay
04/9/2019, Céng ty cd phan T3 va Cong ty c6 phan X1 (nay 1a Cong ty TNHH K1)
c¢6 ky Hop dong thi cong x4y dung cong trinh s6: 00053/2019/HDTC/VVC-VK goi
thiu 5 & goi thau 6 voi hang muc thi cong hé thdng dién, nudce, lanh (g6i thau 5) &
thi cong hé théng PCCC (goi thau 6), dy an: Khu nha & thuong mai — dich vu C.
Nhu vay, hop dong duoc ky két dung ¥ chi ctia cac bén, khong vi pham diéu cam,
khong trai dao dirc xa hoi, hgp dong nay 1a hop phap, cac bén di thuc hién hop
d6ng nén phat sinh hiéu lyc. Do d6 khi ¢ tranh chap, Toa an cin cit Hop dong thi
cong xay dung cong trinh sb: 00053/2019/HDTC/VVC-VK ngay 04/9/2019, Luat
xdy dung nam 2014 va céac thong tu, nghi dinh c6 lién quan trong hoat dong xay
dung dé giai quyét.

[4.1] Vé sé tién chwa thanh todn 2.730.006.030dong: Xét, theo hd so thanh
toan tir dot 1 dén dot 4 duoc dai dién 02 bén Cong ty xac nhan thi khdi lugng hoan
thanh lity ké theo hop dong va phu luc hop dong 1a 11.774.664.528d0ng. Ngoai ra,
tai don phan t6 bj don Céng ty TNHH K1 xac nhan Cong ty T3 di thyuc hién thi
cong voi khdi luong 1a 13.531.303.796d6ng (trong d6 bao gdbm 144. 732. 514d6ng
da dugce 6ng Vo Ngoc T1 (chi huy truong cong trinh) xac nhan), day la s tién phu
hop hd so quyét toan theo bang tinh gia tri d& nghi quyét toan (khong ghi ngay
thang) da duoc dai dién Coéng ty T3 ky dong dau va gui cho Cong ty K1 thé hién
gia tri liy ké di hoan thanh theo hop dong & phu lyc hop dong 1a
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13.386.571.282d0ng. Nhu vy c6 can cit xac dinh cong ty T3 di thuc hién cong
viéc theo hop ddng va phu luc hop dong véi sb tién 13.531.303.796dd6ng (muoi ba
ty, ba trim tdm muoi sau triéu, nim trim bay muoi mét nghin hai trim tim muoi
hai dong). Ngoai ra, Cong ty T3 d3 xuat hoa don gia tri gia ting VAT tir dot 1 dén
dot 4, v6i s6 tién 1a 1.059.719.807dong (mot ty, khong trim nim muoi chin triéu,
bay trim mudi chin nghin, tim trim 1é bay dong).

Nhw vy, Tong ‘sé tién Cong ty T3 da thyc hi¢n va dugc cic bén xdc nhin
la: (13.531.303.796d0ng + 1.059.719.807d6ng) = 14.591.023.603d6ng (muoi bon
t}’/‘, nam tram chin muoi mot tri¢u, khong tram hai muoi ba nghin, sau tram 1¢ ba
dong).

Qua trinh thwe hién hop ddng, Cong ty K1 da thanh toan cho Cong ty T3
sb tién: 5.585.080.915déng (cua dot 1, dot 2 va mot phén cua dot 3). Ngoai ra,
Cong ty T3 di tmg trude ciia Cong ty K1 V6 Cuc s tién 5.642.445.000ddng, bén
canh d6 Cong ty T3 con c6 nghia vu khau trir gia tri phat an toan, vé sinh cong
trinh, tién ich cong trinh, ting giam khéi lugng cho Cong ty K1 633.491.658 dong
(chua bao gdbm VAT). Tong sb tién Cong ty T3 di nhan va c6 nghia vu cung Cong
ty K1 la: (5.585.080.915d0ng + 5.642.445.000d0ng + 633.491.658d0ng) =
11.861.017.573d6ng (mudi mot ty, tdm trim sdu muoi mdt triéu, khong traim muoi
bay nghin, ndm trim bay muoi ba déng). Cin ¢t vao céc tai liéu chimg cir, sy thira
nhan cia nguyén don va bi don vé cong viéc da thuc hién, s6 tién d3 nhan, ¢ co s
xac dinh Cong ty K1 con no lai Cong ty T3 sb tién (14.591.023.603d6ng -
11.861.017.573d0ng) = 2.730.006.030d0ng nhung chua thanh toan. Do Cong ty K1
khong thanh toan 13 vi pham nghia vu thanh toan theo quy dinh tai Piéu 3 Hop
ddng thi cong xay dung cong trinh va khoan 2 Diéu 112 Luét xay dung. Do do,
Cong ty T3 khoi kién yéu cau Cong ty K1 Vo Cuc thanh toan s tién con no
2.730.006.030d0ng (hai ty, bay tram ba muoi triéu, khong trim 1¢ sau nghin, khong
tram ba muoi déng) 1a c¢6 can ctr chap nhan.

[4.2] D6i v6i s tién 1ai 2.109.394.486d0ng clia khoan tién COng ty K1 chua
thanh toan 5.284.344.457d6ng (tir dot 1 dén dot 4), thoi gian 47 thang (tam tinh tur
ngay 01/10/2020 dén ngay 27/9/2024) x 10%/nim.

[4.2.1] V& v6i mirc 131 suat 10%/ndm: Can cit vao Diéu 146 Luat xay dung thi
bén giao thiu phai bdi thuong cho bén nhan thau trong trudng hop bén giao thau
cham thanh toan theo thoa thuan trong hop ddéng. Can ctr Piéu 43 Nghi dinh
37/2015/ND-CP ngay 22/4/2015 quy dinh trach nhiém do vi pham hop dong xay
dung theo d6 “Trieong hop, bén giao thau thanh todn khéng ding thoi han va
khéng ddy dii theo théa thudn trong hop dong thi phdi boi thwong cho bén nhin
thau theo ldi sudt qud han do ngdn hang thwong mai noi bén nhdn thau mé tdi
khodn thanh todn céng bo twong vmg véi cdc thoi ky chdm thanh todn. Ldi chdm
thanh todn dwoc tinh tir ngdy ddu tién chdm thanh todn cho dén khi bén giao thau
dd thanh todn day dit cho bén nhén thau, trir triong hop cdc bén cé théa thudn
khdac”. Nhu vay Cong ty K1 phai co trach nhiém thanh toan tién 14i trén sd tién
cham tra theo 13i sudt ng qua han cua Ngan hang TMCP C1 — Chi nhanh 9 noi
Cong ty T3 mo tai khoan thanh toan, theo cong van s6 1052/CV/CN9-TH thé hién:
Trung binh 13i suit ng qua han tir nim 2021 dén thang 9/2024 cua Ngan hang
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TMCP C1 — Chi nhénh I 1a 14,25%/ndm. Tuy nhién, nguyén don yéu cau lai suét
10% nam la c6 1gi cho bi don nén Ho1 dong xét xir chap nhan.

[4.2.2] D6i v6i thoi gian tinh 14i: Xét, theo hd so thanh toan tir dot 1 dén dot 4
thi Cong ty TNHH K1 da vi pham nghia vu thanh toan tir ngay 01/10/2020. Nhu
vay, tir sau ngay 01/10/2020 da phat sinh phan 13i, Céng ty T3 yéu cau tinh 14i tir
ngay 01/10/2020 14 c6 co s chdp nhan, phan 13i suat duoc xem xét d6i vai s tién
ng (tir dot 1 dén dot 4) 13 5.284.344.458ddng x 47 thang 26 ngay (tinh tr ngdy
01/10/2020 dén ngay 27/9/2024) x 10%/nam = 2.107.866.288d0ng (hai ty, mot
tram 1¢ bay triéu, tdm trim sdu muoi sau nghin hai trim tdm muoi tam dong) Cong
ty T3 yéu cau sb tién 1ai 2.109.394.486d0ng (hai ty mot tram 1¢ chin triéu ba trim
chin muoi bon nghin bén trim tdm muoi sau dong) 13 khong phu hop. Phén tién 14i
khéng duoc chidp nhan 13 2.109.394.486d6ng - 2.107.866.288d6ng =
1.‘528.198d6ng (mot tri¢u, nam tram hai muoi tdm nghin, m§t tram chin muoi tam
dong).

[5] P6i v6i yéu cau chdm dut hop ddng thi cong xdy dung cong trinh sb:
00053/2019/HPTC/VVC-VK ngay 04/9/2019 cta goi thau 5 & g6i thau 6 voi hang
muc thi cong hé thong dién, nudc, lanh (go6i thau 5) & thi cong hé théng PCCC (g6i
thau 6), du 4n: Khu nha ¢ thuong mai - dich vu C (Tén thuong mai 1a Roxana
Plaza) va cac phu luc hop dong duogc ky két gitta Cong ty cd phan T3 va Cong ty cd
phan X1 (nay la Céng ty TNHH K1. Xét, do céac bén déa khong con thue hién cong
viéc theo hop dong d4 ky két. Bi don khong c6 yéu cau tiép tuc thuc hién hop dong.
Do d6, yéu cau cham dut hop dong cua nguyén don 14 pht hop nén Hoi dong xét
xtr chap nhan.

Tt nhén dinh trén c6 co so chip nhan mot phan yéu cau khoi kién cua nguyén
don Cong ty co phan T3 doi vdi bi don Cong ty TNHH K1.

C6 co s chip nhan mot phan quan diém bao vé ciia ngudi bao vé quyén va
lg1 ich hop phap cua nguyén don.

Quan diém phat biéu cia dai dién Vién kiém sat 1a pht hop nén Hoi dong xét
xtr chap nhan.

Vé an phi: Cong ty TNHH K1 phai chiu an phi cho yéu cau cua nguyén don
dugc Hoi dong xét xir chap nhan va phan an phi ddi v6i don phan t6 do Hoi dong
xét xtr dinh chi.

~ Cong ty b phan T3 phai chiu an phi cho yéu cau khong dugc Hoi dong xét xir
chap nhan.

Boi cac I€ trén;
QUYET PINH
Can cu vao:
- Khoan 1 Piéu 30; Piém b Khoan 1 Diéu 35; Piém a Khoan 1 Diéu 39; Piéu

147; Piéu 159; biéu 160; Piéu 161; Piéu 200, Piéu 266; Diéu 271 va Diéu 273
cua B luat to tung dan su;

- Diéu 142 B6 luat dan sy 2015.
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- biéu 112, 123, Diéu 144 va Piéu 146 Luat xay dyng nim 2014

- Nghi quyét sb 326/2016/UBTVQHI4 ngay 30 thang 12 nim 2016 cta Uy
ban Thuong vu Qubc hoi quy dinh vé mic thu, mién, giam, thu, ndp, quan Iy va st
dung an phi va I¢ phi Toa an.

1. Pinh chi mot phan yéu cau khoi kién cua nguyén don Cong ty cd phan T3
d6i v6i bi don Cong ty TNHH K1 d6i véi gia tri cac cong viéc khac dang thi cong
do dang chua duoc ky xac nhan 13 13.836.316.963dong (mwoi ba ty, tdm trim ba
muwoi sdu triéu, ba tram muwoi sau nghin, chin trdm sdu muwoi ba dong).

2. Pinh chi yéu cu phan té cta bi don dbi voi sb tién 3.405.930.987 dong (Ba
ty bon tram 1€ ndm tri€u, chin tram ba muoi nghin, chin tram tam muoi bay dong).

3. Cham dat hop dong thi cong xdy dung cong trinh sd:
00053/2019/HDTC/VVC-VK ngay 04/9/2019 cta goi thau 5 & gbi thau 6 v4i hang
muc thi cong hé thong dién, nudc, lanh (goi thau 5) & thi cong hé thong PCCC (goi
thau 6), du 4n: Khu nha ¢ thuong mai - dich vu C (Tén thuong mai 1a Roxana
Plaza) va cac phu luc hop dong duoc ky két gitta Cong ty c6 phan T3 va Cong ty cd
phan X1 (nay la Céng ty TNHH K1).

4 Chép nhan mot phan yéu cau khoi kién cua nguyen don Cong ty co phan T3
doi véi bi don Cong ty TNHH K1 vé viéc “Tranh chap hop dong thi cong xay
du,ng”

- Budc Cong ty TNHH K1 c6 nghia vu thanh toan cho Cong ty c6 phan T3 gia
tri khdi luong thi céng con no theo Hop dong thi cong xay dung cong trinh so:
00053/2019/HDTC/VVC-VK goi thau 5 & g6i thau 6 véi hang muc thi cong hé
thng dién, nude, lanh (goi thau 5) & thi cong hé thong PCCC (gbi thau 6) ngay
04/9/2019 14 2.730.006.030ddng (hai ty, bay trim ba muoi triéu, khong trim 1é séau
nghin, khong trim ba muoi dong) (1).

- Budc Cong ty TNHH K1 c6 nghia vy thanh toan cho Coéng ty c¢b phan T3
tién 1ai cham thanh toan 1a 2.107.866.288dong (hai ty, mQt tram 1¢ bay tri¢u, tdm
tram sdu muoi sau nghin hai tram tdm muoi tam dong) (2).

‘ Téng cong CoNg ty TNHH K1 phai c6 nghia vu thanh toan cho Cong ty co
phan T3 cac myc (1), (2) voi so tién 4.837.872.318dong (bon ty, tam tram ba muoi
bdy tri€u tdm tram bay muoi hai nghin ba trdm muoi tdm dong).

5. Khéng chap nhan mot phan yéu cau khéi kién ciia Cong ty c6 phan T3 dbi
v6i Cong ty TNHH K1 dbi véi sé tién 1a 1.528.198d6ng (mot triéu, nam trim hai
muoi tdm nghin, mot trim chin muoi tam dong).

Ké tir ngay ban 4n c6 hiéu luc phap luat va co6 don yéu cau thi hanh an cia
ngudi duge thi hanh 4n cho dén khi thi hanh 4n xong, néu ngudi phai thi hanh 4n
cham thi hanh thi phai tra thém tién 13i ciia s6 tién con phai thi hanh theo quy dinh
tai khoan 2 Diéu 468 Bo luat Dan sy nam 2015.

6. V& an phi: Cong ty TNHH K1 phai chiu 115.837.872dong (mét traim mudi
lam triéu, tdm trim ba muoi bay nghin tdm trim bay muoi hai dong) an phi kinh
doanh thuong mai so tham.
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Sung vao céng quy Nha nude so tién 50.059.309d6ng (ndm muoi triéu, khong
trdm nim muoi chin nghin, ba trim 1& chin dong) do Céng ty TNHH K1 di nop
theo bién lai thu tién tam Gng an phi, 18 phi sé AA/2021/0013163 ngay 06/10/2023
ctia Chi cuc thi hanh 4n dan su thanh phd Thuan An.

Cong ty ¢b phan T3 phai chiu 3.000. OOOdong (ba triéu ddong) an phi kinh
doanh thuong mai so thim dugc khau trir vao so tién tam Ung an phi da nop theo
bién lai thu tam tng 4n phi, 1& phi Toa an s AA/2021/0004004 ngay 21/02/2023,
bién lai thu tam g an phi, 1é phi Toa 4n s6 AA/2021/0004459 ngay 04/5/2023 va
bién lai thu tam Gng 4n phi, 18 phi Toa an s6 AA/2021/0004767 ngay 30/6/2023 cua
Chi cuc thi hanh an dan sy thanh phé Thuan An. Hoan tra cho Cong ty c¢6 phan T3
s6 tién tam Ung 4n phi con lai 164.743.003 dong (mot trim sau muoi bdn triéu bay
trim bon muoi ba nghin khong tram 1¢ ba dong).

6. V& quyén khang cao: Nguyén don dugc quyén khang cao ban an nay trong
thoi han 15 ngay, ké tir ngay tuyén an. Bi don, ngudi c6 quyen loi, nghia vu lién
quan cé quyén khang c4o ban an trong thoi han 15 ngay ké tir ngdy nhan dugc ban
an hodc dugc niém yét theo quy dinh phap luat.

Trudng hop quyét dinh duge thi hanh theo quy dinh tai Diéu 2, Luat thi hanh
an dan su thi nguoi duoc thi hanh 4n dan su, nguoi phai thi hanh an dan su co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, ty nguyén thi hanh 4n
hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6,7 va 9 Luat thi hanh an
dan su; thot hi¢u thi hanh &n duoc thuc hién theo quy dinh tai Piéu 30 Luat thi
hanh an dan su./.

TM. HQI PONG XET XU SO THAM
Noi nhan: THAM PHAN - CHU TQA PHIEN TOA
- TAND tinh Binh Duong;
- VKSND Tp. Thuén An;
- CCTHADS Tp. Thuan An;
- Cac duong su;
- Luu: HO so vy 4n, VT.

V6 Thi Thu Thao
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