TOA AN NHAN DANCONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO THU DAU MOT Déc lap -Tw do - Hanh phic
TINH BINH DUONG

Bén 4n sb: 21/2024/LD-ST
Ngay: 30/9/2024

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO THU DAU MOQT

- Thanh phéin Hpi dong xét xir so tham gom co:

Tham phdn - Chii toa phién toa: Ong Tran Thanh Binh
Cdc Hoi tham nhén dén:

1. Ong Ping Minh Ly - Can bo huu tri.

2 Ong Hoang Minh Tuan - Chuyén vién Lién doan Lao dong thanh phd Tha
Dau Mot.

- Thuw ky Toa dan ghi bién ban phién toa: Ong Hoang Vin Quyét - Thu ky Toa
an nhan dan thanh pho Thu Dau Mot, tinh Binh Duong.

- Dgi di¢gn Vién kiém sdt nhan dén thanh phé Thii Dau Mgt tham gia phién
toa: Ba Lé Thi Hoai - Kiém sat vién.

Ngay 30/9/2024, tai tru sé Toa 4n nhan dan thanh phd Thi Dau Mot, tinh Binh
Duong xét xur so' tham cong khai vu an lao dong thy 1y s6 45/2024/TLST- LD ngay
25 thang 7 nam 2024 v¢€ viéc “tranh chap vé Bao hiém xa hoi” theo Quy¢t dinh dua
vu an ra xét xur s0: 20/2024/QDST- LD ngay 09/9/2024, gifta cac duong su:

1. Nguyén don: Ong Nguyén Van H, sinh nam: 1971, dia chi: 4p L, xa L,
huyén P, tinh An Giang; dia chi tam tra: To H, khu ph6 B, phuong H, thi xa P, tinh
Ba Ria - Viing Tau.

2. Bi don: COng ty TNHH MTV C (viét tat Cong ty C); dia chi: Tang E, Toa
nha B, B Dai 16 B, phuong P, thanh pho T, tinh Binh Duong. SDT: 0274.3803766.

Nguoi dai dién hop phdp ciia bi don: Ba Nguyén Phan Ngoc H1, sinh nim
2001; dia chi: Tang E, Toa nha B, B Dai 16 B, phuong P, thanh pho T, tinh Binh

Duong, 1a nguoi dai dién theo Gy quyén cua bi don (Gidy Gy quyén sb 07 ngay
26/8/2024).

3. Nguwoi co quyén loi, nghia vu lién quan: Bao hiém x3 hdi tinh B; dia chi: sb
A, duong L, Khu phd B, phuong H, thanh pho T, tinh Binh Duong.
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Ngueoi dai dién hop phdp cia Béo hiém xa héi tinh B: Ong Nguyén Thang L,
sinh nam 1981, dia chi: SO A, duong L, Khu phd B, phudng H, thanh phé T, tinh
Binh Duong, chuc vu: Phé Truong phong Thanh tra - Kiém tra Bao hiém x4 hoi tinh
B, 1a nguoi dai dién theo uy quyén cua Bao hiém xa hoi tinh B (Gidy Gy quyén ngay
23/9/2024), c6 don vang mit.

NHAN THAY:

- Tai Pon khéi kién dé ngay 27/6/2024, nguyén don 6ng Nguyén Vin H
trinh bay:

Ong H lam viéc tai Cong ty C tu thang 6/2020. Khi lam viéc c¢6 ky hop dong
lao dong va dugc tham gia bao hiém xa hoi (BHXH), bao hiém that nghiép (BHTN)
tur thang 6/2020 trén ma bao hiém xa hoi s6 0206044401.

Ngay 02/5/2024, 6ng H chinh thac nghi viéc theo Quyet dinh chdm dut hop
dong lao dong sO 10001461-2024/QDTV-VP. Tuy nhién, dén nay cong ty van chua
chét s6 BHXH cho 6ng H. Theo ghi nhan trén tmg dung Bao hiém xa hoi (VSSID),
cong ty dang c6 thoi gian cham dong bao hiém cho dng H 12 04 thang.

Puoc biét, theo quy dinh tai khoan 72 Piéu 1 Quyét dinh s 505/QD-BHXH
ngay 27/3/2020 cua B: “Déi véi don vi no tién déng BHXH, BHTN, BHTNLD, BNN
néu nguwoi lao dong di diéu kién huwéng BHXH hodc cham dvt hop dong lao dong,
hop do”‘ng lam viéc thi don vi co trdach nhién dong du BHXH, BHTN, BHTNLP, BNN
bao gém cd tién 1di chdm déng theo quy dinh, co quan BHXH xdc nhédn sé BHXH dé
kip thoi gidi quyét ché d6 BHXH, BHTN cho nguwoi lao déng". Tai diém a khoan 3
Piéu 16 Nghi dinh s6 115/2015/ND-CP ngay 11/11/2015 cta Chinh phu quy dinh:
“Doéi véi triomg hop cham diet hop dong lao dong tai don vi no BHXH, thi nguwoi lao
dong va don vi su dung lao dong dwoc dong bu BHXH riéng cho truong hop do dé
giai quyét quyén loi BHXH, ciing nhir chuyén noi tham gia BHXH khi cham dirt hop
dong lao dong". Tuy nhién, cong ty khong thuc hién dong va chdt s6 BHXH cho ong
H theo nhiing quy dinh trén.

Nhan thay viéc cong ty khong dong BHXH, BHTN, khong hoan thanh thu tuc
xac nhén thoi gian dong BHXH, BHTN cho 6ng H 1a vi pham quy dinh tai Piéu 17
Luat Bao hiém x4 hoi nam 2014 vé cac hanh vi bi nghiém cam, vi pham diém a,
khoan 3 Diéu 48 B6 luat Lao dong nam 2019 vé trach nhiém khi cham dut hop dong
lao dong.

Do d6, ong H khéi kién Cong ty C, yéu cau Toa an nhan dan thanh pho Thi
Dau Mot bugc Cong ty C dong da BHXH, BHTN (tir thang 01/2024 dén thang
04/2024) cho 6ng H va hoan thanh thu tuc xac nhan thoi gian dong BHXH, BHTN
cho 6ng H.

Nguyén don giao ndp cdc tai liéu, ching ct sau: S6 Bdo hiém xd hi + To roi
qua trinh dong bao hiém xa hoi cua ong H (ban photo chung thuc); Quyét dinh cham
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dirt hop dong lao dong ngay 10001461-2024/QDTV-VFP ngay 02/5/2024 cua CONg
ty C (ban chimg thuc); CCCD cua ong H (ban chirng thuc) va Don dé nghi xét xu
vang mat cua ong H (ban chinh).

- Tai Ban tw khai trinh bay y kién ngay 30/8/2024, dai dién bi don ba
Nguyén Phan Ngoc H1 trinh bay:

Cong ty C co6 ma sd thué 3702813604, dia chi tai Tang E, Toa nha B, B Dai 16
B, phuong P, TP ., tinh Binh Duong, hoat dong vdi nganh nghé chinh 1a glét mo gia
cam. Ong Nguyen Vian H lam viéc tai Cong ty C tir ngdy 08/6/2020 dén ngay
02/5/2024 thong qua cac Hop ddng lao dong ky ngay 08/6/2020, ngay 09/6/2021 va
ngay 10/6/2023 véi chirc danh cong nhan san xuét.

Sau khi nhan dugc don xin nghi viéc cua ong H, Cong ty C da ban hanh Quyét
dinh s6 10001461-2024/QDTV-VFP ngay 02/5/2024 vé viéc chdm dut hop dong lao
dong vai ong H. Tuy nhién, thang 4/2024, dng H xin nghi khong luvong nén Cong ty
C khong dong bao hiém thang nay cho 6ng H. Nhu vdy, thoi gian tham gia BHXH
khi lam viéc tai Cong ty C ctuia 6ng H tir thang 6/2020 - thang 3/2024.

Vé nghia vu dong bao BHXH, bao hiém that nghiép (BHTN), bao hiém y té,
("BHYT”) va bao hiém tai nan lao dong, bénh nghé nghiép (BHTNLD&BNN"), theo
bang chi tiét két qua dong BHXH, BHYT, BHTN, BHTNLD&BNN ngay 01/8/2024
ctia Bao hiém xa hoi tinh B xac nhan, Cong ty C di dong bao hiém xa hoi dén thang
11/2023, da dong bao hiém that nghiép, bao hiém y té, bao hiém tai nan lao dong va
bénh nghé nghiép dén thang 02/2024. Nhu vay, Cong ty C chua dong tién BHXH cho
6ng H tir thang 12/2023 dén thang 03/2024 véi sb tién 1a 8.442.487 dong.

Ly do Cong ty C cham dong tién BHXH cho ngudi lao dong ddi voi thoi gian
néu trén la do Cong ty C gép nhiéu kh6 khin trong qua trinh hoat dong san xuat, kinh
doanh dan den thua 16 kéo dai. Sau khoang thoi gian dai tim cach khic phuc dé hoi
phuc san xuat nhu giam quy mo, cong sudt giét md, cat giam nhan su.... nhung tinh
hinh van khong kha quan. Cho dén cudi thang 5/2024, Céng ty C da chmh thirc dong
cira nha may G tai tinh Ba Ria - Viing Tau, ngung toan b hoat dong kinh doanh cua
doanh nghiép va dang chd thuc hién thu tuc giai thé hodc pha san doanh nghiép.
Cong ty C dang cb gang sip xép thanh toan cac nghia vu tai chinh cho nguoi lao
dong, cac co quan Nha nudc va nha cung cip. Tuy nhién, vi ngung hoat dong kinh
doanh nén Coéng ty C hién tai khong c6 doanh thu, dong tién dé thanh toan cac khoan
no.

Theo quy dinh ctia C1, Cong ty C khong duoc dong tién BHXH cho co quan
bao hiém xi hoi ddi v6i timg ca nhan nghi viéc ma phai dong tien BHXH dbi voi
toan bo ngudi lao dong lam viéc tai cong ty. Tinh dén thang 7/2024, tong so tién
Cong ty C chua déng cho co quan Bao hiém xa hoi 14 910.767.562 dong. Sb tién nay
qua 16n so véi tinh hinh tai chinh hién tai cta cong ty nén Cong ty C khong thé ngay



lap tirc hoan thanh nghia vy déng tién BHXH cho co quan bao hiém d6i voi nguoi
lao dong.

Vi vay, ddi véi yéu cau khai kién cua ong H, Cong ty C c6 ¥ kién nhu sau:
Cong ty C di dong BHTN, BHYT, BHTNLD&BNN dén thang 02/2024 nén Cong ty
C xac nhan chi con chwa déng BHXH cho 6ng H tu thang 12/2023 dén thang 3/2024,
chua dong BHTN, BHYT, BHTNLD&BNN thang 3/2024 voi sO tién 1a 8.422.487
ddng. Cong ty C s& cb ging sip xép de hoan thanh nghia vy som cho 6ng H trong
thoi gian téi. Sau khi thanh toan hoan tat tién BHXH, Cong ty C s& tién hanh thi tuc
xac nhan thot gian dong BHXH, BHTN va ban giao to ro1 cho 6ng H theo dung quy
dinh cta phap luat.

Bi don giao ndp cac tai liéu, ching ct sau: Gidy iy quyén sé 07 ngdy
26/8/2024 cua Cong ty C cho ba H1 (ban chinh), Glay chimg nhdn dang ky doanh
nghiép ciia Cong ty C (ban cong chitng); Chi tiét két qua déng bdo hiém xd héi,
BHYT, BHTN, BHTNLD, BNN thang 7/2024 ngay 01/8/2024 cua Bao hiém xd hoi
tinh doi véi cong ty C (ban scan);Hop dong lao déng ngay 08/6/2020, ngay
09/6/2021 va ngay 10/6/2023 giita Cong ty C va 6ng H,; Pon dé nghi xét xir ving
mat ngay 30/8/2024 cua ba H1 (ban chinh)

- Tai Céng vin sé 1999/BHXH-TST ngay 18/9/2024, nguoi c6 quyén loi,
nghia vu lién quan Bdo hiém xa héi tinh B trinh bay:

Sau khi ra soat dir liéu quan ly, BHXH tinh B tra 16i nhu sau: Ong Nguyén
Van H, sinh ngay: 01/01/1971, s6 CCCD 0890710580, ma s6 BHXH: 0206044401
tham gia BHXH, bao hiém y t& (BHYT), bao hiém that nghiép (BHTN), bao hiém tai
nan lao dong va bénh nghé nghiép tai Cong ty C theo Hop dong lao dong sb
10001461-2020/HDLD-VFP, hd so dién tr s6: 100355/2020/074 ndp cho co quan
BHXH ngay 26/06/2020, qua trinh tham gia nhu sau:

+ Tu thang 6/2020 - 8/2020, chuc danh cong nhén san xuét, mirc dong
4.730.000 dong, luong chinh 4.730.000 dong, phu cap luong khong co.

+ Tu thang 9/2020 - 02/2022, chirc danh cong nhan san xuat, mic dong
7.496.650 dong, luong chinh 7.496.650 dong, phu cap luong khong co.

+ Tu thang 3/2022 - 3/2024, chic danh céng nhén san xuat, mic dong
7.871.483 dong, luong chinh 7.871.483 dong, phu cap luwong khong co.

Cong ty da bdo giam ‘hén cho 6ng H theo Quyét dinh nghi viéc s
10001461/VIETSWAN/2024, ho so dién tir s6: 62252/2024/074 ndp ngay 22/5/2024
béo giam tur thang 05/2024, co quan BHXH chua xac nhan s6 BHXH cho ong H do
don vi chua thanh toan tién BHXH dén thang 4/2024. SO tién ng tinh riéng cho 6ng H
1a 10.497.920 dong (bao gom ca tién 1ai cham dong) so thang ng 1a 4 thang.

BHXH tinh Binh Duong giao nfp cac tai liéu, chimg cir sau: Cong van s6
1999/BHXH-TST ngay 18/9/2024 cua Bdo hiém xa hoi tinh B (ban chinh); Giay uy
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ngay 23/9/2024 cua Bao hiém xd héi tinh B cho ong Nguyén Thang L (ban chinh);
Badng tam tinh sé tién phdi déng xdc nhdn chot sé6 BHXH ciia don vi ng tinh dén
thang 8/2024 ciia BHXH tinh B (bdn in) va Pon dé nghi dwoc ving mdt cia éng L
ngay 23/9/2024 (ban chinh).

Tai phién toa,

- Céac duong su déu c6 don dé nghi xét xtir vang mat, do d6 can cu khoan 1
bicu 227 Bo luat T6 tung dan su, Toa xét xir vang mat cac duong su.

- Kiém sat vién phat bi€u y kién: Can ctr vao cac tai li¢u, chung ctr c6 trong ho
so vu an, dai dién Vién kiém sat xét thay c6 can cir chap nhan yéu cau khaéi kién cua
nguyén don.

XET THAY:

Sau khi nghién ciru cac tai liéu c6 trong ho so vu an da duoc tham tra tai phién
tod, ¥ kién phat biéu cua Kiém sat vién, Hoi dong xét xir nhan dinh:

[1] Yéu cau khoi kién ctia nguyén don 1a loai viéc thudc tham quyén giai quyét
cua Toa an quy dinh tai diém d khoan 1 Diéu 32 cta Bo luat T tung dan sy nam
2015. Do bi don c6 tru so tai thanh phd T, tinh Binh Duong nén tham quyén giai
quyét thuoc Toa an nhan dan thanh phé Thu Dau Mot (quy dinh tai diém ¢ khoan 1
Piéu 35 va diém a khoan 1 Diéu 39 cta B luat T6 tung dan su). Qua trinh giai quyét
vu an, bj don khong c6 yéu cau Toa 4n ap dung quy dinh thoi hiéu khai kién nén Toa
an khong nhan dinh vé thoi hiéu khoi kién, xac dinh tranh chap nay thudc trudng hop
khong ap dung thoi hiéu khoi kién theo quy dinh tai khoan 2 Diéu 184 Bo luat TS
tung dan sy.

[2] Xét yéu cau khai kién ctia nguyén don, thiy rang:

Qua trinh giai quyét vu an, nguyén don va dai di¢n bi don trinh bay thong nhat
nhau vé hop dong lao dong duoc ky ket giita ong H va Cong ty C, vé thoi gian ong H
lam viéc, nghi viéc tai Cong ty C, vé thoi gian chua dong bao hiém x4 hoi. Su thira
nhan, thong nhat trén 13 tinh tiét khong can phai chung minh quy dinh tai Diéu 92 Bo
luat T6 tung dan sy.

Tai Van ban sb 1999/BHXH-TST ngay 18/9/2024, Bao hiém xa hoi tinh B
thong tin cho Toa an nhu sau: “Cong ty C da bdo giam han cho éng H theo Quyét
dinh nghi viéc s6 10001461/VIETSWAN/2024, hé so dién tir s6: 62252/2024/074 nép
ngay 22/5/2024 bdo giam tir thang 05/2024, co quan BHXH chira xdc nhdn s6 BHXH
cho 6ng H do don vi chira thanh todn tién BHXH dén thdng 4/2024. Sé tién no tinh
riéng cho 6ng H la 10.497.920 dong (bao gom ca tién ldi chdm doéng) sé thang ne la
4 thang”.

Tai Bang tam tinh s6 tién phai dong xac nhan chét s6 BHXH ctia don vi ng
tinh dén thang 8/2024, Bao hiém x4 hoi tinh B liét ké sd tién Cong ty C phai dong cua
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6ng H tir thang 12/2023 - 3/2024 nhu sau: Tién BHXH: 7.871.484 dong, tien BHYT:
1.416.868 dong, tien BHTN: 629.720 dong, tien BHTNLD&BNN: 157.428 dong.
Tong cong: 10.075.500 dong.

Tién 1ai Cong ty C phai dong tir thang 12/2023 - 8/2024 nhu sau: Tién 14i
BHXH: 314.308 dong, tién lai BHYT: 76.680 dong, tién lai BHTN: 25.146 dong, tién
1ai BHTNLD&BNN: 6.286 dong. Tong cong: 422.420 dong.

Theo quy dinh tai Piéu 21 7cﬁa Luat Béo hiém xa hdi, trach nhiém cta nguoi S}’I
dung lao dong phai dong bao hiém xa hoi cho nguoi lao dong. Qua trinh giai quyet
vu an, Cong ty C thira nhan do tinh hinh kinh t€ kho khan nén cong ty chua dong bao
hiém xa hoi cua 6ng H tir thang 12/2023 dén thang 3/2024. Do dd, c6 can ctr budc
Cong ty C dong so tien BHXH va tién 1ai néu trén cua 6ng H cho Bao hiém xa hdi
tinh B.

Ké tir thang 9/2024 tr¢ di, Cong ty C tiép tuc d(’)ngvtién 11 trén sb tién chua
dong BHXH néu trén theo quy dinh cua phap luat vé bao hiém xa hoi.

Cong ty C ¢4 trach nhiém phdi hop véi co quan bao hiém xa hoi tinh Binh
Duong xac nhan thoi gian dong bao hiém xa hoi cho ong H theo quy dinh tai khoan 5
bi€u 21 cua cua Luat Bao hiém xa@ hoi. Truong hop C(“)nvg ty C cham hoac khong
dong du BHXH cua 6ng H, 6ng H ¢6 quyén yéu cau Bdo hi€ém xa héi tinh B xdc nhan
s6 BHXH dén thoi diém Cong ty C da dong bao hiém xa hoi, bao hiém that nghiép,
bao hiém tai nan lao dong va bénh ngh€ nghiép cho 6ng H theo quy dinh tai diém 1, 2
khoan 1 Diéu 46.96 Van ban hgp nhat s6 2089/VBHN-BHXH ngay 26/6/2020 cua B.

[3] Ttr nhiing nhan dinh trén, xct thay ¥ kién phat biéu vé quan diém giai quyét
vu an cua Kiém sat vién c6 can ctr chap nhan.

[4] V& an phi lao dong so tham: COng ty C phai chiu an phi dbi voi sb tién
BHXH phai dong cho Bao hiém xa hoi tinh B.
Vi cac lé trén,
QUYET DINH:

- Can cir diém a khoan 1 Piéu 32, diém ¢ khoan 1 Piéu 35, diém a khoan 1
Piéu 39, cac diéu 70, 71, 91, 92, 95, 147 244, 266, 273, 280 cta B luat T tung dan
sunam 2015;

- Cin ctr cac diéu 6, 48, 168 cua B luat Lao dong nam 2019;

- Can cr cac diéu 18, 21, 23, 86 Luat Bao hiém xa hoi nam 2014 ;

- Cin ctr diém 1, 2 khoan 1 Diéu 46.96 Van ban hop nhat s6 2089/VBHN-
BHXH ngay 26/6/2020 cua B;



- Can cu Nghi quyet sO 326/2016/UBTVQH14 ngay 30 thang 12 nam 2016 cua
Uy ban Thuong vu Qudc hoi quy dinh vé mire thu, mién, giam, thu, nop, quan 1y va
st dung an phi va 1¢ phi Toa an.

Tuyén x1r:

1. V& yéu cau khoi kién ctia nguyén don: Chap nhan yéu ciu khoi kién cia
nguyén don 6ng Nguyén Van H dbi v6i bj don Cong ty C vé viéc tranh chip vé bao
hiém xa hi.

Budc Cong ty C déng bao hiém x3a hoi cua ong H tir thang 12/2023 - thang
3/2024 nhu sau: Tién bao hiém xa hoi: 7.871.484d (bay triéu, tam trim bay muoi mét
ngan, bn trim tdm muoi bén dong), tién bao hiém y té: 1.416.868d (mot tricu, bbn
trim muoi sdu ngan, tim trdm sau muoi tim ddng), tién bao hlem that nghiép:
629.7204d (sau traim hai muoi chin ngan, bay trim hai muoi dong), tién bao hiém tai
nan lao dong va bénh nghé nghi¢p: 157.428d (mot tram nam muoi bay ngan, bbn
tram hai muoi tdm dong) va tién 1ai tinh tir thang 12/2023 - 8/2024 trén sb tién phai
dong BHXH néu trén 1a 422.420d (bdn traim hai muoi hai ngan, bén trim hai muoi
ddng). Tong cong: 10.497.920d (mudi triéu, bon traim chin muoi bay ngan, chin trim
hai muoi dong).

Ké tir thang 9/2024 tré di, Cong ty C tiép tuc déngotién 13i trén sb tién chua
dong BHXH néu trén theo quy dinh ctia phap luat vé bao hiém xa hoi.

Truong hop Cong ty C cham hodc khong doéng du BHXH cua 6ng H, ong H cé
quyén yéu cau Bao hiém x3 hoi tinh B xac nhan s6 BHXH dén thoi diém Cong ty C
da dong bao hiém x4 hoi, bao hlem that nghiép, bao hiém tai nan lao dong va bénh
nghé nghi¢p cho ong H dé giai quyét ché do bao hiém cho 6ng H theo quy dinh cia
phap luat vé bao hiém xa hoi.

2. V& an phi lao dong so tham:
Ong Nguyén Vin H thudc trudng hop duoc mién tam tng an phi.

Cong ty C chiu s6 tién 315.000d (ba trdm mudi lam ngan dong), ndp tai Chi
cuc Thi hanh an dan sy thanh ph6 Thu Dau Mot.

3. Vé quyén khang cao, khang nghi: Cac duong su co quyen khang c4o ban an
trong thot han 15 ngay ké tir ngay nhan dugc ban 4n hodc niém yet ban an. Vién kiém
sat c6 quyén khang nghi ban an nay theo quy dinh ctia Bo luat T4 tung dan su.

Truong hop ban an duge thi hanh theo quy dinh tai Piéu 2 Luat Thi hanh an
dan sy thi nguoi duge thi hanh an dan sy, nguoi phai thi hanh an dan sy co quyén
thoa thuan thi hanh an, quyén yéu cau thi hanh &n, tw nguyén thi hanh 4n hodc bi
cudng ché thi hanh 4n theo quy dinh tai cac diéu 6, 7, 7a va 9 Luat Thi hanh 4n dan
su; thot hi€u thi hanh &n dugc thuc hi¢n theo quy dinh tai Piéu 30 Luat Thi hanh an
dan su.



Noi nhn: ‘ TM. HOI PONG XET XU SO THAM
- VKSND TP. Tha Dau Magt;

THAM PHAN - CHU TQA PHIEN TOA
- Cac duong su;
- Luu HS, VP

Tran Thanh Binh



