TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Déc 1ap — Tu do — Hanh phiic

Bén 4n sb: 85/2024/KDTM-PT
Ngay 02 — 10 — 2024
V/v Tranh chap hop dong mua ban hang hoa
y&u cau phat vi pham va bdi thudng
thiét hai do vi pham hop dong.

, _ NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phan Hpi dong xét xvr phiic thdm gom co:

Tham phén - Chii toa phién toa: Ong D6 Pinh Thanh

Cdc tham phén: Ong Pham Vin Cong

Ong Nguyén Van Minh

- Thuw ky phién toa: Ba Nguyén Thi Hong Nhung — Thu ky Toa an nhan
dan cip cao tai Thanh phé H6 Chi Minh.

- Pai dién Vién kiém sdt nhin din cép cao tai Thanh phé Ho Chi
Minh tham gia phién toa: Ong Nguyén Vin Puc — Kiém sat vién.

Trong cac ngay 15 thang 8, ngay 10, 16 thang 9 va ngay 02 thang 10
nam 2024 tai try sé TOa 4n nhan dan cép cao tai Thanh phd HO6 Chi Minh xét xur
phic tham céng khai vu an kinh doanh thwong mai phiic thim thy 1y sd:
36/2024/TLPT-KDTM ngay 02 thang 5 nam 2024 vé vu an “Tranh chip hop
déng mua ban hang hoa, yéu cau phat vi pham va boi thuong thié¢t hai do vi
pham hop dong”.

Do Ban an kinh doanh thuong mai so tham sb: 01/2024/KDTM-ST ngay
04 thang 01 nam 2024 cua Toa an nhan dan tinh Ba Ria — Viing Tau bi khang
cao va khang nghi.

Theo Quyét dinh dwa vu 4n ra xét xir phic tham sb: 2972/2024/QD-PT
ngay 16 thang 9 nam 2024, gitra cac duong su:

- Nguyén don: Cong ty Co phan Pau tu va Thuong mai DIC (DIC); dia
chi: S6 82 THL, Phuong 15, quan PN, Thanh phé Ho Chi Minh;

Nguoi dai dién theo phdp ludt ciia nguyén don: Ong Nguyén Puc H —
Tong Giam dbc DIC, (¢ mdt);



Ngueoi dai dién theo iy quyén ciia nguyén don (theo cdc Gidy 1y quyén
ngay 23/4/2019 va ngay 26/10/2020):

1- Ong H6 Hoang H1, sinh nam 1978, (c6 mat);

2- Ong Luu Truong H2, sinh nam 1974, (¢ mdt ngay 15/8/2024, c6 mdt
ngay 10/9/2024, ving mdt ngay 16/912024 va cé mdt ngay 02/10/2024);

3- Ong Hoang Vin Th, sinh ndm 1976, (c6 mdt);

4- Ong Nguyén Anh K, sinh nam 1977, (6 mdt);

Cung dia: S6 82 THL, Phuong 15, quan PN, Thanh phd HO Chi Minh.

- Bi don: Tap doan DL Viét Nam (EVN); dia chi: S 11, CB, quan BD,
thanh phé Ha Noi;

Ngueoi dai dién theo phdp ludt ciia bi don: Ong Nguyén Anh T — Tong
Giam doc EVN, (c6 mat);

Nguwoi dai dién theo 1y quyén cua bi don (theo Gidy iy quyén so:
3801/UQ-EVN ngay 08/7/2024);

1- Ong V& Minh Thi, sinh ndm 1977, (c6 mdt);

2- Ba Ly Tran Phuong Th2, sinh nam 1982, (cé mdt ngay 15/8/2024, ¢6
mdt ngay 10/9/2024, ving mdt ngay 16/9/2024 va c6 mdt ngay 02/10/2024);

3- Ong Nguyén Manh L, sinh nam 1993, (¢ mdt ngay 15/8/2024, c6 mdt
ngay 10/9/2024, vang mdt ngay 16/9/2024 va cé mdt ngay 02/10/2024);

Ong Thi, ba Th2 va éng L cing dia chi: S6 11, CB, quan BB, thanh phd
Ha Noéi.

4- Cong ty Luat Trach nhiém hitu han (TNHH) PLTM Viét Nam
(Lexcomm); dia chi: Tang M, Toa nha HH Center, S6 25 LTK, phuong PCT,
quan HK, thanh phd Ha Noi;

Nguwoi dai dién theo phdp ludt: Ong Nguyén Viét H3 — Giam ddc
Lexcomm, (c6 mdt ngay 15/8/2024, c6 mdt ngay 10/9/2024, ving mdt ngay
16/9/2024 va co mat ngay 02/10/12024);

Ngueoi dai dién theo ity quyén ciia Lexcomm (theo Gidy iy quyén ngay
09/7/2024):

4.1- Ong Nguyén Thang T1, sinh nam 2000, (6 mdt ngay 15/8/2024, c6
mdt ngay 10/9/2024, ving mdt ngay 16/9/2024 va c6 mdt ngay 02/1012024);

4.2- Ong Nguyén Anh H4, sinh nim 1999, (cé mdt ngay 15/8/2024, ¢é
mdt ngay 10/9/2024, ving mdt ngay 16/9/2024 va c6 mat ngay 02/1012024);



Ong T1 va 6ng Anh H4 cing dia chi: Tang M, Toa nha HH Center, S6
25 LTK, phuong PCT, quan HK, thanh pho Ha Noi.

4.3- Ong Nguyén Huy H5, sinh naim 1999; dja chi: Phong 2106-07, Tang
21, Toa nha ST Center, S6 37 TDT, phuong BN, Quan 1, Thanh phd HO Chi
Minh, (vdang mdt);

Ngueoi bdo vé quyén va loi ich hop phdp ciia bi don:

1- Ong Nguyén Viét H3 — Luat su lam viéc tai Lexcomm, thuoc Poan
Luat su thanh phd Ha Noi, (c6 mdt ngay 15/8/2024, ¢é mdt ngay 10/9/2024,
vang mdt ngay 16/9/2024 va cé mdt ngay 02/10/2024);

2- Ong Nguyén Hoang P — Luat su lam viéc tai Lexcomm, thudc Poan
Luat su Thanh phé HO Chi Minh, (c6 mdt ngay 15/8/2024, c¢6 mdt ngay
10/9/2024, viing mdt cac ngay 16/9 va 02/10/2024);

3- Ong Vii Xuan N — Luat su thuoc Poan Luat su Thanh phé Ho Chi
Minh, (c6 mat ngay 15/8/2024, vang mdt cac ngay 10, 16/9 va 02/10/2024);

4- Ong Pham Anh V - Luat su thuoc Poan Luat su Thanh phé HO Chi
Minh, (co mat);

Ong N va 6ng V cung lam viée tai Cong ty Luat TNHH HK; dia chi: S&
48 HNP, phuong LH, quan PD, thanh phd Ha Nbi.

- Nguwoi ¢é quyén loi va nghia vu lién quan:

1. Cong ty PT.S.G.E. (SGE); dia chi: Tang 10, Toa nha P., Tp. S., JI.
Asia, L0 9, J.S 10270, Indonesia.

Ngueoi dai dién theo phdp ludt cia SGE: Ong Welly T.mas — Giam dbc
SGE, (vang mav);

Ngueoi dai dién theo 1y quyén (theo Gidy iy quyén ngday 25/12/2018):
Cong ty C6 phan Pau tu va Thuong mai DIC.

Ngueoi dai dién theo phdp ludt cia DIC: Ong Nguyén Bic H — Tong
Giam doc DIC; dija chi: S6 82 THL, Phuong 15, quan PN, Thanh phé H6 Chi
Minh, (c6 mat).

2. Cong ty C6 phan VL Ha Noi (VLHN); dia chi: S6 587 HHT, quan
B, thanh phd Ha Noi.

Nguoi dai dién theo phdp ludt cia VLHN: Ong Nguyén Ptc C — Giam
d6c VLHN (ving mat);

Nguwoi dai dién theo 1ty quyén ciia VLHN (theo Gidy ity quyén ngay
25/12/2018): Cong ty C6 phan Pau tu va Thuong mai DIC.



Ngueoi dai dién theo phdp ludt cia DIC: Ong Nguyén Bic H — Tong
Giam dbc DIC; dia chi: S6 82 THL, Phuong 15, quan PN, Thanh phé H6 Chi
Minh, (cé mat).

3. Ngan hang Thuong mai ¢6 phan (TMCP) Pau tu va Phat trién Viét
Nam (BIDV); dia chi: 194 TQK, quan HK, thanh ph6 Ha Noi;

Ngueoi dai dién theo phdp ludt ciia BIDV: Ong Phan Puc T2 — Chu tich
Hoi ddng quan tri, (ving mdt);

, Nguoi dQ’ZZ' dién theo 1ty quyén ciia BIDV (theo Quyét c"z’,inh uy quy‘é‘n tham
gia to tung so 963/0D-BIDV ngay 25/10/2021 va Giay uy quyén ngay
19/7/2022):

+ Ba Binh Thi Thu Ng, sinh nam 1981, (cd maz);

+ Ba Lé Minh H6, sinh nam 1985, (c0 mat);

Ba Nga va ba Hué cung dia chi: S6 134 NCT, phuong NTB, Quéan 1,
Thanh phd H6 Chi Minh.

- Nguoi khang cao:

+ Nguyén don Cong ty C6 phan Pau tu va Thuong mai DIC;

+ Bi1 don Tap doan DL Viét Nam;

- Nguwoi khdang nghi: Vién trudng Vién kiém sat nhan dan cp cao tai
Thanh phd H6 Chi Minh.

NOI DUNG VU AN:

- Theo Pon khéi kién ngay 15/8/2019, cdc Pon khdi kién bé sung ngdy
25/8/2020, ngay 26/12/2022 va cdc 1oi khai trong qud trinh tham gia gidi quyét
vu dn, nguyén don Cong ty Cé phan Pdu tw va Thwong mai DIC théng qua
nguoi dai dién hop phdp trinh bay:

Lién danh Cong ty C6 phan Pau tu va Thuong mai DIC + PT.S.G.E. +
Cong ty Co phan VL Ha Noi, dai dién 1a Cong ty C6 phan Pau tu va Thuong
mai DIC (goi tat 1a DIC) va Tap doan DL Vi¢t Nam, dai di¢n 1a Ban Quan ly
nhiét dién VT — Chi nhanh Céng ty TNHH Mot thanh vién — Tong Cong ty Phat
dién 3 (goi tat 1a EVN) da ky hop dong cung cap than phuc vu chay thir, nghiém
thu Nha may nhiét dién VT 4, Hop dong giita hai bén bao gom:

1. Hop ddng sb 04/2017/HPMB ky ngay 28/3/2017 giita DIC va EVN
(goi tat 1a Hop ddng s6 04) véi cac ndi dung co ban sau day:



Khéi luong than DIC s& cung cip cho EVN tai Cang VT 4 — BT la
922.450 tan; trong d6 dot 1 Than Sub-Bitum la 645.715 tin, dot 2 Than Bitum 13
276.735 tan; tong gi tri hop dong 13 1.084.672.057.000 dong (&).

Thoi gian thuc hién hop dong 16 thang ké tir ngay hop ddng c6 hiéu luc
va tuy thudc vao tién do chay thu, nghi¢ém thu Nha may nhiét di¢n VT 4.

Khéi luong cu thé va thoi gian giao hang cho ting chuyén hang s& duogc
bén mua théng bao trudc ngay 20 hang thang bang van ban dé bén ban co su
chuén bi ké hoach nhan hang phu hop. Riéng chuyén hang cho dot 2 — Than
Bitum, bén mua sé& thong bao trudc thoi gian yéu cau giao hang 1a 30 ngay.

Vi¢c thanh toan chia thanh 2 dot: Pot 1, bén mua s& thanh toan 90% gia
tri Hoa don cho bén ban trong vong 15 ngay lam viéc sau khi nhan duoc b hd
so thanh toan hop 1€ tir bén ban. Dot 2, bén mua s€ thanh toan cho di 100% gia
tri thanh toan cudi cung ctia mdi chuyén hang trong vong 15 ngay lam viéc sau
khi nhan dugc bd hd so thanh toan hop 1é tir bén ban. Tién thanh toan 1a Viét
Nam dong theo ty gia ban USD tai thoi diém phat hanh hoa don thanh toan cua
Ngén hang bén mua m¢ tai khoan.

2. Hop dong stra d6i bd sung ky ngay 01/02/2018, thay doi mot sd noi
dung ctia Hop ddng 04, trong d6 lién quan dén gia hop dong, diéu khoan thanh
toan, thué, phat vi pham d6i véi than khong dat tiéu chuan, diéu kién do hang,
phat vi pham hop dong.

3. Phu luc Hop ddng ky ngay 26/3/2018 vé viéc thay doi mot sb ndi dung
ctia Bo chung tir thanh toan 1an 1.

Qua trinh thyc hién hop dong, du gap rat nhiéu kho khan, tré ngai nhung
DIC di ¢b géng thuc hién nghiém tic, ding tién do hop dé)ng, dam bao viéc
chay thir Nha mdy nhiét dién VT 4 vuot ké hoach dé ra. Tuy nhién, viéc thanh
toan tién caa EVN cho DIC chim tré gdy kho khin cho hoat dong kinh doanh
ctia DIC. Bén canh d6, EVN da khong thyc hién diing cam két trong hop dong
vé 46 sau ludng (sau ddy goi tdt la mén nuéc) Cang VT 4 va cham tré trong van
dé d& hang, nén da giy thiét hai rat 16n vé kinh té cho DIC. Do thuong thao
nhiéu 1an khong duoc nén DIC (sau ddy goi tat la nguyén don) khoi kién EVN
(sau ddy goi tat la bi don) véi cac yéu cau sau:

Tai Pon khai kién ngay 15/8/2019, nguyén don yéu cau EVN phai tra
tién hang con no: 54.303.665.456d + tién phat dbi ngay tau (doi nhat):
35.500.627.376d + tién phat do vi pham mén nude: 118.365.317.002d. Sau do6
théng nhat v6i bi don s tién hang con no chi 1a 48.303.665.456d nén tong sb
tién yéu cau 1a 202.169.609.8344.



Ngay 25/8/2020, nguyén don bd sung yéu cau doi tién 1di chdm thanh
toan la 31.859.161.664d va phat vi pham 8% nghia vu thanh toan
37.291.271.2134d. Tong sb tién yéu cau 1a 271.320.042.709d.

Ngay 26/12/2022, nguyén don bd sung yéu cau doi tién phat chat luong
than vuot qua 8% phan bi vi pham 13 14.510.444.880d. Tong sb tién yéu cau l1a
285.830.487.589d.

Ngay 28/11/2023, nguyén don thay dbi, rat mot phan yéu cau dbi véi
tién phat vi pham 8% nghia vu thanh toan, giam xubng cOn Yyéu cau
26.080.656.308d va tién 1di cham thanh toan giam con 22.143.740.267d. Tong
s6 tién yéu cau 1 265.247.208.799d.

Tai phién toa so tham, nguyén don rat mot phan yéu cau vé tién phat vi
pham 8% nghia vu thanh toan, giam con 17.682.530.054d. Tong so tién yéu cau
1a 256.849.082.547d.

Cian ctr dé DIC khoi kién cu thé nhu sau:

+ D6i v4i sb tién hang 48.303.665.456d con no: DIC di cung cip cho
EVN tong khéi lugng than ctia 37 chuyén hang thuc té 1 925.925,6 tin nhung
khéi luong sau khi trir 46 4m va dugc EVN nghiém thu 1a 924.914,73 tan, thanh
tién 1a 1.201.690.550.4108 (da trir gic tri EVN cho rang DIC vi pham chat
lirong than). EVN di thanh toan 1.153.386.884.954d, nén sb tién chua thanh
toan 1a 48.303.665.456d. EVN ciing da thong nhat khoan tién nay tai Bién ban
lam viéc ngay 19/5/2020 va cac Bién ban cong khai ching ctr tai Toa 4n nhan
dan tinh Ba Ria — Viing Tau.

+ P4i voi yéu cau tién phat doi nhat 35.500.627.376d: Tién phat doi nhat
1a khoan tién phat cham d& hang. EVN ciing di théng nhat khoan tién nay tai
Bién ban hop gitra 2 bén ngay 18/12/2018, Bién ban lam viéc ngay 19/5/2020 tai
Toa an nhan dan tinh Ba Ria — Viing Tau va cac Bién ban cong khai ching c.

+ Pdi véi yéu cau tién phat do vi pham do siu luong 118.365.317.002d:

Theo Phu luc 09 vé Piéu kién d& hang cua Hop déng s6 04; Phan 5 cua
Hb so moi thau theo Quyét dinh s6 1274/QD-EVN ngay 10/12/2016 thi EVN da
cam két do sau ludng timg thoi diém: Tir thang 3-2017: -7,9m; tir thang 6-2017:
-11,7m; tu thang 10-2017: -13,5m; tu thang 3-2018: -15,7m.

Can cuor vao dd sau luéng nhu trén, DIC d3 chao thau gia cudc van
chuyén c¢6 dinh tir thoi diém dong thau vao thang 02-2017 nhung dén khi tién
hanh giao hang thi d6 sau luéng khong dam bao nén DIC khong thé thué tau 16n
chd hang vao cang ma phai thué tau nho, tau ding tai trong phu hop véi do sau
ludng thyuc té dé vao cang dan dén gia thué tau bi cao hon. Mit khac, khi thué



tau nho thi phai chiu phat sinh tién cudc tau ting thém; tau nho thi khong co
gau, ngoam nén phai thué thém gau, ngoam dé xép d& hang va con chiu tién
hang tang thém vi chi phi trén mot dau tin than ting 1én.

Khi d6 sau ludng khong dam bao thi trudc khi giao hang DIC di lam
viéc voi bi don va bi don cam két day nhanh cong tac nao vét ludng dé phan dau
dat duoc do sau cua luéng theo dy kién duoc thé hién tai Bién ban 1am viéc ngay
17/5/2017. Tuy nhién, theo cac Thong bao hang hai c6 hiéu luc trong sudt thoi
gian thuc hién hop ddng thi d6 sau ludng thyuc té cua cang van luén khong dam
bao nhu quy dinh ctia hop dong.

DIC di ndp cac hop ddng thué tau, van don thanh toan cudc tau, ching
tir thanh toan tién hang cho Toa 4n nhan dan tinh Ba Ria — Ving Tau. Tuy
nhién, viéc thué géu ngoam do don vi cung cép than tai nudc ngoai ding ra thué
gau ngoam thay cho DIC nén viéc thanh toan tién hang va tién thué gau ngoam
la thanh toan chung, khong tach ra thanh toan riéng.

Thuec té chi phi chénh léch gitta gia cudc tau chio thau cia EVN va gia
cude DIC thyc tra chu tau 12 80.959.941.175d; chi phi thué gau ngoam (x(c) tai
cang xép 1a 31.597.211.475d; chi phi gia than ting thém do thué ¢& tau nho 1a
42.129.615.3014. Téng chi phi DIC bi thi¢t hai khi d¢ sau luéng khong dam béo
1a 154.686.767.950d, nhung d¢ thé hién thién chi hop tac 1au dai véi EVN nén
DIC chi yéu cau EVN thanh toén tién ting thém do d6 sau cua luéng khong dam
bao 1a 118.365.317.002d.

+ P6i v6i yéu cau phat EVN 8% gia tri vi pham vé thdi han thanh toan.

Can cir Muc 3 Phu luc 4, Muyc 3 Phy lyc 11 cta Hop dong sb 04 quy
dinh bén mua s€ thanh toan 90% gia tri héa don cho bén ban trong vong 15 ngay
lam viéc sau khi nhan duoc bd hd so thanh toan hop 1¢ tr bén ban gém cac
chtng tir theo quy dinh tai Hop ddng s6 04. Can ctt Hop dong sb 04 thi DIC
xuat hoa don Thué gi tri gia tang (GTGT) khong bao gdm thué, tuy nhién trong
qua trinh thyc hién hop dong thi EVN yéu cau DIC xuat lai hoa don Thué
GTGT 10% thi méi lam thu tuc thanh toan.

Thue té thi DIC di xuét hoa don khong bao gdm thué cho 02 chuyén dau
1a tau Neptune Star, Genco Challenger. Sau dé, cin cr Cong vin sd 7646/CT-
TTHT ngay 10/8/2018 ctia Cuc Thué Thanh phd H6 Chi Minh thi DIC d3 xuat
hoa don voi thué suit 0% cho 30 chuyén hang (tir chuyén 03 dén chuyén 32)
nhung EVN van khong chap nhan va yéu cau DIC xuat lai héa don Thué GTGT
10%. Sau d6, DIC da xuat lai hoa don Thué GTGT 10% theo yéu cau ctia EVN.

Do d6, bd hd so thanh toan day du DIC di giri cho EVN tir khi xuat hoa
don 1an dau tién, viéc EVN yéu cau DIC xuét lai héa don va cin cit vao ngay
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xuét hoa don lai dé tinh thoi han thanh toan 1a khéng hop 1y. Thuc té thi EVN
cling c6 Vin ban s6 1728/QNDPVT-KTKH-TCKT ngay 13/9/2017 xac nhan
ngay nhan d ho so thanh toan ctia mot sé chuyén va tam Gmg tién hang ctia mot
s6 chuyén d6 cho DIC.

Theo Muc 3 Phu luc 11 Hop dé)ng s6 04 quy dinh ty 1¢ cham thanh toan
tuong Gng véi 13i suat huy dong vén ngan han ciia Ngan hang thuong mai cd
phan Ngoai thuong Viét Nam (VCB). Tai phién toa so thim, nguyén don dé
nghi Hoi déng xét xtr so tham 4p dung 13i suit theo quy dinh ctia Diéu 306 Luat
Thuong mai, nguyén don yéu cau muc 13i suat 1a 9,25%/nam, thap hon l3i thyuc
cua Ngan hang.

+ Doi voi yéu cdu phan té ciia EVN vé viéc phat 8% gid tri chuyén hang
ciia than khéng dat chudn:

Can ¢ Muc 2 Phu lyc 3 Hop dong s6 04 va Hop dong stra d6i bo sung
ngay 01/02/2018 thi: “Trong truong hop than khéng phit hop, bén mua c6 quyén
phat bén ban 8% gid tri chuyén hang theo gid tri héa don phdat hanh cho lan
thanh todn Dot 1 ciia 16 hang twong iing vi than khéng dat chudn va liea chon
cdc giai phdp sau:

a. Tir chdi nhdn hang, trd lai cho Bén bdn va tdt ca cdc chi phi phat sinh
lién quan dén viéc tra lai hang sé do Bén ban chiu

bl

b. Hodc chdp nhdn 16 hang va thanh todn gid héa don chiét khdu...”

Téng s6 chuyén than khong dat chuan 1a 26 chuyén ma EVN da phat
DIC véi tong sd tién 1a 84.803.868.229d va hién nay EVN ¢6 yéu cau phan td
phat 8% theo thoa thuan tai Hop dong s6 04 véi sé tién 1a 70.293.423.349d 1a
khéng c6 can cir vi EVN khong thé vira khau trir sb tién than khong dat chuén,
vira phat 8% gia tri chuyén hang ctia than khong dat chuan, viéc phat nay 1a trai
v6i quy dinh tai Diéu 301 Luat Thuong mai 2005 13 khdng qud 8% gid tri phan
nghia vu hop déng bi vi phagm”. Nhu vay, EVN da phat vi pham chit lugng vuot
qua 8% gia tri phan nghia vu hop dong bi vi pham; do d6, DIC khong dong ¥
v6i yéu cau nay va dé nghi EVN phai tra lai s tién ma EVN da phat vuot 13
14.510.444.8804.

Truong hop Toa 4n chap nhin yéu cu khoi kién cua DIC thi dé nghi
Toa an tuyén toan bo sb tién EVN phai thanh toan cho DIC chuyén vé sé tai
khoan 31010002388002 cua COng ty Co phan Pau tu va Thuong mai DIC tai
Ngan hang TMCP Pau tu va Phét trién Viét Nam — Chi nhanh Thanh phd Hb
Chi Minh.



- Bi don Tap doan DL Viet Nam (EVN) thong qua nguoi dai dién hop
phap trinh bay:

EVN thdng nhat véi trinh bay ctia DIC vé viéc ky két Hop dong sb 04,
Hop ddng stra doi bo sung ngay 01/02/2018 va Phu luc Hop dong ky ngay
26/3/2018.

+ D061 vt cac ndi dung khoi kién cia nguyén don DIC, EVN ¢6 y kién
va cO yéu cau phan t6 nhu sau:

Tai Muc 1 Phu luc 1, Muc 2 Phu luc 3, Muc C.2 Phu luc 5 cua Hop déng
s6 04 va Muc 8 Hop ddng stra d6i bo sung ngay 01/02/2018 thi trudng hop than
khong dat tiéu chuan, bén mua c6 quyén phat bén ban 8% gia tri chuyén hang
theo gia tri hoa don phat hanh cho lan thanh todn Dot 1 cia 16 hang twong tng
v6i than khong dat tiéu chuén.

Qua tong hop thuc té theo ching thu giam dinh tai Cang do VT, c6 26
chuyén hang vi pham tiéu chuan chat luong 1a céc chuyén hang s6 1,3, 4,5,6,
7, 8,09, 12, 14, 16, 18, 19, 20, 21, 23, 24, 26, 28, 29, 30, 31, 32, 34, 35, 37.
Trong qué trinh thanh toan, EVN da can ddi, thong bao cho DIC va giir lai s6
tién 70.293.423.349d dé dam bao du ty 18 phat 8% theo quy dinh hop dong.

Ngay 20/8/2019, EVN di t6 chtrc hop voi dai dién DIC dé nghi DIC tuan
thu cac quy dinh ctia hop dong vé ty 1é phat vi pham chat luong do than khong
dung tiéu chuan. Tuy nhién, DIC khong chap nhan ap dung mirc phat 8% cho tat
ca cac chuyén hang vi pham va kién nghi EVN xem xét gia tri phat chi &
40.245.165.652d, trong d6 c6 13 chuyén hang than vi pham thong s 16n phat
8%, con 13 chuyén chi vi pham nho thi 4p dung ty 1& phat 0.5-5%.

Tai Bao céo kiém toan hoat dong xay dung va quan 1y, str dung von dau
tw Dy 4n Nha mdy nhiét dién VT, Kiém toan Nha nudc da kién nghi EVN tinh
toan, thong nhit véi nha cung cp vé gid tri cac khoan phat, bao gém ca khoan
phat 8% gié tri chuyén hang sai quy cach dé quyét toan hop dong theo quy dinh.

Vi vay, viéc phat chat luong do than khong dung tiéu chuan da duoc
DIC va EVN thoa thun, thong nhéat vao thoi diém ky két hop dong vai ty 18
phat 8%, DIC da thua nhan & cac Bién ban hop ngay 11/6/2019 va ngay
10/9/2019 nén khéng c6 co s& dé chap thuan ty 1¢ phat thap hon 8% nhu dé nghi
cua DIC.

Can ct vao quy dinh ciia Hop dong, tong khoan phat vi pham ma Lién

danh phai thanh toan cho EVN lién quan dén 26 chuyén hang c6 than khong dat
tiéu chuan 1a 70.293.423.3494.



Do d6, EVN ¢6 yéu cau phan tb, d& nghi Toa an yéu cau Lién danh thanh
toan cho EVN sb tién phat vi pham Hop dong 1a 70.293.423.3494.

+ Ve tién mua than EVN con ng DIC 48.303.665.456d va tién doi nhat
ngay tau 35.500.627.376d 1a dtng, khong tranh chap, nhung EVN giir lai dé
khau trir voi khoan phat chat luong do than khong dat tiéu chudn ma Lién danh
DIC-INI SGE-VLHN c¢6 nghia vu chi tra cho EVN theo Hop dong s6 04 nhu
yéu cau phan t6 néu trén.

+ V& chi phi mén nudc 118.365.317.0024:

Tai Diéu 5, Muc 5.1 Phu luc 2, Phu luc 09 cta Hop déng s6 04 cho théy
cac chi dan vé mon nude dy kién tai Cang d& da duoc EVN cung cip trong hop
d6ng, tuy nhién nha thau duoc yéu cau khao sat k§ cac thong tin can thiét tai khu
vuc Cang do (bao gdom thong tin mén nudc) dé b tri tau co tai trong phi hop
cho véan chuyén than.

Hop dong quy dinh trach nhiém xin phép cho tau vao cang 1a cua nha
thau. Theo d6, dé dugc phép vao cang d&, tau van chuyén than ciia nha thau s&
phai dam bao cac yéu cau vé tai trong, mén nudc theo thuc té ludng vao tai
Cang d&. Trudong hop nha thau b tri tau qua tai so voi kha ning dap tmg tai
Cang d& thi cac chi phi phat sinh do phai san tai tau s& do nha thau chi tra.

Hop dong khong quy dinh vé trach nhiém ctia Bén mua phai chiu phat do
khéng dam bao mén nude theo cac thong tin di duge chi dan trong hop dong.

Hién nay, DIC dang dé nghi EVN hd tro chi phi van chuyén dé bu dip
cac chi phi chénh 1éch cudc, cude khéng, chi phi thué gau ngoam tai cang xép,
chénh léch gia hang twong duong 118.365.317.002d. Dé nghi nay khong c6 cin
ctr theo cac quy dinh ctia Hop dong va quy dinh ctia phap lut. EVN 1a mot
doanh nghiép 100% v6n Nha nudc, moi khoan chi déu phai thyuc hién theo ding
quy dinh ctia phap luat nén EVN khong chép thuan dé nghi hd trg chi phi mén
nuéc do Hop dong sé 04 khong c6 quy dinh vé van dé nay.

+ Vé phat 8% gia tri hop dong do cham thoi han thanh toan:

Tai Muc 3 Phu luc 11 Hop déng s6 04 quy dinh trong truong hop cham
thanh toan, bén co6 16i phai thanh toan cho bén con lai mot khoan cham thanh
toan. Tuy nhién, EVN hoan toan khong c6 16i, viéc gitt lai tién hang vi day la
hop ddng song vu can cir theo Diéu 346 va 412 B luat Dan su, EVN ¢6 quyén
cam giir khoan tién hang va phi doi nhat ngay tau dé bu trir voi cac nghia vu
khac cua DIC, khong phai 1a mot khoan cham thanh toan. Do d6, DIC yéu cau
ap dung ché tai phat cham thanh toan 1a khong c6 co so.
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Pdng thoi, DIC ciing xac dinh sai thoi diém hinh thanh hd so thanh toan
hop 18. EVN di thanh toan dung han cho hau hét cac chuyén hang, tham chi con
g trude nhiéu dot cho DIC. Do d6, DIC yéu cau tinh 1di chdm thanh toan cho
tién hang 1a khong c6 cin cu.

+ V& tién 13i chdm thanh toan theo murc 1ai suit 9,25%/nam:

DIC yéu cau ap dung muc ldi sudt 9,25%/nam nhung khong dua ra
chtng cr chimg minh dé ap dung muec 13i suat trén, EVN nhén thay muc 13i suat
trén khong c6 co sé dé ap dung. Nhu dd néu, EVN khong c6 16i trong viéc chim
thanh toan. Do d6, khong c6 cin cir dé chip nhan yéu cau nay ctia DIC. Néu gia
st cho rang EVN c¢6 chuyén nao cham thanh toan thi muc 1ai suét cling chi &p
dung theo tién gti ngin han caa Ngan hang Ngoai thuong Viét Nam, ky han 01
thang hodc chi 1a 1,9%/nam.

EVN dé nghi Toa an bac bo toan bo yéu cau caa DIC, trir yéu cau vé tién
hang 48.303.665.456d va tién phat dbi nhat ngay tau 35.500.627.376d; budc
Lién danh phai thanh toan cho EVN s tién phat vi pham hop dong tri gia
70.293.423.3494. Sau khi khau trir s6 tién phat vi pham hop ddng véi tién phat
d6i nhat ngay tau, EVN s& thanh toan s tién con lai 1a 13.510.869.4834.

- Nhitng nguwoi cé quyén loi va nghia vu lién quan:

1. Cong ty PT. S.G.E. thong qua nguoi dai dién hop phap trinh bay:

Cong ty PT. S.G.E. (viét tat 1a SGE) thong nhét voi trinh bay ctia DIC vé
viéc ky két Hop dong sé 04, Hop dong stra d6i bo sung ngay 01/02/2018 va Phy
luc Hop ddng ky ngay 26/3/2018. SGE d3 uy quyén cho DIC dung ra khoi kién,
SGE théng nhit véi trinh bay caa DIC, khong c6 yéu cau gi trong vu an nay; dé
nghi Toa an chap nhan yéu cau khoi kién ciia DIC.

2. Cong ty Co phan VL Ha Ngi théng qua nguoi dai dién hop phdp trinh
bay:

Cong ty C6 phan VL Ha Noi théng nhat véi trinh bay ctia DIC vé viéc
ky két Hop dong s6 04, Hop dong sira d6i bo sung ngay 01/02/2018 va Phu luc
Hop dong ky ngay 26/3/2018. Cong ty C6 phan VL Ha Noi da uy quyén cho
DIC dtmng ra khoi kién, Cong ty Co6 phan VL Ha Noi thong nhét véi trinh bay
ctia DIC, khong c6 yéu cau gi trong vu an nay; dé nghi Toa 4n chdp nhan yéu
cau khéi kién cua DIC.

3. Ngan hang Thuwong mai C6 phan Pau tw va Phdt trién Viét Nam
(BIDV) thong qua nguoi dai dién hop phap trinh bay:

DIC c6 vay von tai Ngan hang Thuong mai C6 phan Pau tu va Phat trién
Viét Nam - Chi nhanh Thanh phd H6 Chi Minh theo cac Hop dong tin dung sd
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01/2014/1596656/HDTD ngay 14/5/2014 va s6 01/2019/1596656/HDTD ngay
08/8/2019. DIC di thé chap cho BIDV cac khoan phai thu ctia DIC phét sinh tir
Thoa thuan giita DIC — PT. S.G.E. — Cong ty C6 phan VL Ha Noi va Hop dong
s6 04/2017/HPDMB ngay 28/3/2017 ky gitta DIC — PT. S.G.E. — Cong ty Co
phan VL Ha Noi véi EVN.

Tinh dén ngay 15/10/2022, DIC con ng BIDV sb tién 736.261.810.3384,
trong d6 bao gdm 584.020.623.436d no gbc, 152.225.736.252d no 14i qua han
va 15.450.650d 1ai phat.

DIC da khoi kién EVN do EVN vi pham nghia vy theo quy dinh tai Hop
dong sé 04/2017/HDMB ngay 28/3/2017 tai Toa 4n nhan dan tinh Ba Rja —
Viing Tau. BIDV dong y v6i yéu cau khai kién cua DIC, khéng ¢ yéu cau doc
lap ddi véi ai trong vu an nay. Dé nghi Toa an chp nhan yéu cau khai kién cua
DIC. Trong trudng hop phat sinh tranh chap lién quan dén cac hop dong tin
dung néu trén thi BIDV s& khai kién béng mot vu an khac.

Tai phién toa so tham: Nguyén don rat mot phan ddi véi yéu cau phat
8% vi pham nghia vu thanh toan. Bi don giit nguyén yéu cau phan td.

Tai Ban dn kinh doanh, thuwong mai so tham so: 01/2024/KDTM-ST ngay
04/01/2024, Tda &n nhdn dan tinh Ba Ria — Viing Tau dd quyét dinh:

1. Pinh chi giai quyét phan yéu cau cta nguyén don la Cong ty Co phan
Pau tu va Thuong mai DIC vé sb tién phat 8% vi pham nghia vy thanh toan 13
19.608.741.1598 (muwoi chin ty, sdu tram lé tam triéu, bay tram bon mét nghin,
mét tram ndm muoi chin dong).

2. Chap nhan mdt phan yéu ciu khoi kién ciia nguyén don 1a Cong ty C6
phan Dau tu va Thuong mai DIC d6i voi bi don 1a Tap doan DL Viét Nam:

2.1. Tap doan PL Viét Nam phai thanh toan cho Cong ty C6 phan Pau
tu va Thuong mai DIC - dai dién cho Lién danh Céng ty C6 phan Pau tu va
Thuong mai DIC, PT.S.G.E., Céng ty C6 phan VL Ha Noi sb tién
220.348.098.290d (hai tram hai muoi ty, ba tram bon muoi tdm triéu, khéng
tram chin mwoi tam nghin, hai tram chin mwoi dong), gdm cac khoan sau day:

+ Tién hang bi don chua thanh toan 13 48.303.665.456d (bon muoi tim
1y, ba tram lé ba triéu, sdu tram sdu mwoi lam nghin, bon tram nam muoi sdu
dong),

+ Tién doi nhat 1a 35.500.627.376d (ba muwoi lam ty, nam tram triéu, sau
trdam hai mwoi bay nghin, ba tram bay muoi sdu dong),
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+ Tién duoc hoan lai 13 14.510.444.8804 (muoi bon ty, ndm tram muwoi
triéu, bon tram bon mwoi bon nghin, tam tram tam muwoi dong) do bi phat than
khong dam bao chit lugng vuot qua 8%,

+ Tién duoc bdi thudng thiét hai do bi don khong dam bao mdn nudc
theo hop dong gdm cudc van chuyén 80.959.941.175d (tdm mueoi ty, chin tram
nam muwoi chin triéu, chin tram bén muoi moét nghin, mot tram bay muwoi lam
dong) va chi phi ting thém cho gau xtc 1a 31.597.211.475d (ba muoi mot ty,
nam tram chin muoi bdy triéu, hai tram mwoi mét nghin, bon tram bday muroi
lam dong). Téng cong 112.557.152.650d (mdt tram muwoi hai ty, ndm tram ndm
muoi bdy triéu, mot tram ndm muroi hai nghin, sdu tram nam muwoi dong),

+ Tién phat bi don vi pham nghia vy thanh toan va tién 1ai cham tra la
9.476.207.9284d (chin ty, bon tram bdy mwoi sau triéu, hai tram 1é bay nghin,
chin tram hai mwoi tdm dong).

2.2. Ké tir ngay bén dugc thi hanh an ¢6 don yéu cau thi hanh an, néu
bén phai thi hanh an khong chiu tra sb tién néu trén thi hang thang con phai tra
cho bén duoc thi hanh an sb tién 1ai 10%/ndm cta khoan tién cham thi hanh &n,
tuong g va4i thoi gian chua thi hanh an.

3. Toan bd sd tién tai Muc 2.1 néu trén dugc thanh toan vao tai khoan sd
31010002388002 ctia Cong ty c¢6 phan Pau tu va Thuong mai DIC tai Ngan
hang TMCP Pau tu va Phat trién Viét Nam — Chi nhanh Thanh phé H6 Chi
Minh.

4. Khong chap nhan mdt phan yéu cau khoi kién cia nguyén don 1a
Cong ty c¢6 phan Pau tu va Thuong mai DIC ddi véi sb tién 36.500.979.2564
(ba muwoi sau ty, nam tram triéu, chin tram bdy muwoi chin nghin, hai tram nam
muoi sdu dong).

5. Khong chap nhan yéu ciu phan té cua bi don 1a Tap doan DL Viét
Nam vé khoan tién phat vi pham chat luong than 8% la 70.293.423.349d (bdy
muoi ty, hai tram chin muoi ba triéu, bén tram hai mwoi ba nghin, ba tram bon
muoi chin dong).

Ngoai ra, Toa an cip so tham con quyét dinh vé an phi kinh doanh
thurong mai so thim va quyén khang cdo cia cac duong su theo quy dinh cua
phap luat.

Ngay 17/01/2024, nguyén don DIC c6 don khang cdo mot phan Ban 4n
so tham véi ndi dung yéu cau Toa an cap phuc tham, sira mot phan Ban an so
tham theo hudng chép nhan toan bd yéu cau khéi kién cua nguyén don, budc bi
don EVN phai trad toan bg cac khoan tién boi thuong thiét hai, bao gém ca cac
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khoan tién boi thuong thiét hai nguyén don da c6 yéu cau nhung khong dugc
Toa an cép so thadm chip nhan véi tong sb tién 1a 72.822.435.206d (bdy muoi
hai ty, tdm tram hai mwoi hai triéu, bon tram ba mwoi ldm nghin, hai tram 1é
sdu dong), cu thé: Phan boi thuong thiét do mén nude khong dung nhu trong
hop dong di ky din dén gia than ting giy thiét hai véi sb tién 1a
42.129.615.301d + tién phat 8% vi pham hop ddng vé nghia vy thanh toan va
tién 14 cham tra v&i sd tién khong duoc Tda an cdp so thim chip nhan 13
30.692.819.905d, trong d6 khoan phat 8% do vi pham hop dong vé nghia vu
thanh toan véi sb tién 1a 12.581.631.785d, khoan 1di cham tra (9,25%) véi sd
tién 13 8.634.980.192d va khoan tién bi chia déi, do Toa an cép so thAm xé4c dinh
16i ctia ca 2 (hai) bén, véi sb tién 13 9.476.207.9284.

Ngay 15/01/2024 va ngay 18/01/2024, bi don EVN c6 don khang céo
toan bd Ban an so thAm véi ndi dung yéu cau Toa an cap phiic thim sira Ban an
so tham theo hudng, bac toan bd yéu cau khoi kién cua nguyén don, chap nhan
toan bd yéu cau phan to cta bi don vé yéu cau phat vi pham hop dong véi sb
tién 70.293.423.349 dong.

Ngay 01/02/2024, Vién truéng Vién kiém sat nhan dan cdp cao tai
Thanh phd HO Chi Minh ¢6 Quyét dinh khang nghi phuc tham sé: 06/QD-VKS-
KDTM d6i v6i mot phan Ban an kinh doanh thuong mai so thiam sb:
01/2024/KDTM-ST ngay 04/01/2024 ctia Toa an nhan dan tinh Ba Ria — Viing
Tau v6i ndi dung cho rang:

S tién phat vi pham hop dong vé thoi han thanh toan véi muic 8% gia tri
hop ddng vi pham ma nguyén don dugc chip nhan phai 1a cac chuyén: 2, 5, 6, 7,
8, 10, 11, 13, 15, 17, 22, 26a, 26b, 27, 28, 29a, 29b, 30, 34a, 34b, 35, 36, 37
(Pot 1); Dot 2 gém cac chuyén: 16, 19, 20; téng cong sb tién vi pham la
13.496.350.333d. Tuy nhién, tai muc [7.8] ciia Ban 4n so tham vé viéc xem xét
cac chuyén tau ctia nguyén don ciing nhu viéc thanh toan cua bi don da c6 sy sai
sot doi véi cac chuyén 5, 6, 10, 11, 13, 15, 17, 23, 24, 26b, 27, 30, 34a, 34b (Dot
1) va cac chuyén: 16, 19, 20 (Pot 2). Theo d6 nhéan thiy, Toa an cp so tham chi
chap nhan dbi véi sd tién phat vi pham 1a 5.100.898.270d dbi véi cac chuyén,
tau Dot 1 gdm: 2, 7, 8, 11, 22, 26a, 26b, 28, 29a, 29b, 30, 32, 35, 36, 37 va tinh
sai s6 d6i v4i chuyén 16 1a khong chinh xac, gay thiét hai cho nguyén don
8.395.452.063d.

Pbi voi yéu cau budc bi don phai bdi thuong thiét hai cho nguyén don
do khong dam bao vé do sau ludng (con goi 1a mén nudce) cua Cang VT 4 ma bi
don da cam két tai Hop dong s6 04, dan dén viéc nguyén don phai thué tau nho
cho phu hop véi d6 sau thyuc té cua ludng hodc thué tau nhung phai chd non tai
thi méi vao duoc ludng ciia Cang VT 4, lam cho gia than, cudc phi van chuyén,
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bbc xép than ting 1én, gdy thiét hai cho nguyén don. Tda an cip so thim xac
dinh vé cac yéu t6 1, thiét hai, hau qua va mdi quan hé nhan qua dé chap nhan
yéu cau bdi thuong thiét hai cua nguyén don 1a ding. Tuy nhién, d6i voi tién
chénh léch gia mua than khi chuyén ché bang tau 16n va tau nhé (muc [8.7] cta
Ban an so thdm) thay rang: Qua trinh giai quyét so thAm vu an, nguyén don cung
cap chimg ct 1a cac thu bao gia than cua Nha cung cdp than nudc ngoai chua
dugc hop phép hoa lanh sy dé chimg minh tién chénh 1éch gid mua than khi
chuyén ché bang tau 16n va tau nho. Toa 4n cap so tham vi pham tha tuc td tung
vé viéc khong tién hanh uy thac thu thap xac minh tai liéu ching ct, ciing nhu
khong yéu cau nguyén don cung cip bang gia than ctia Nha cung cip than nudc
ngoai dugc hop phap hoa lanh sy, nhung lai c6 nhan dinh céac thu bao gia than
ctia Nha cung cap than nudc ngoai chua duoc hop phap hoa lanh su nén khong
duogc coi 1a chting ¢t hop phap, tir d6 khong chap nhan yéu cau cua nguyén don
d6i v4i phan thiét hai do gia than tang véi so tién 42.129.615.301d gay thiét hai
quyén va loi ich hop phép cta nguyén don. Tuy nhién, cic thu bao gia than Nha
cung cap than nudc ngoai bao gia than, trong khoang thoi gian tir thang 3/2017
dén thang 4/2018, thé hién don gia cua 16 hang cho tau 20.000 — 30.000 tan cao
hon 2 USD/tan so véi tau 35.000 — 50.000 tén. Do d6, ¢6 co sé xac dinh 16i trinh
bay ctia nguyén don vé viéc khi mua than chuyén chd bang tau ¢& 10n s& duoc
mua voi gia thap hon, nén day ciing duoc coi 14 thiét hai va c6 cin ct dé chap
nhan yéu cau nay ctia nguyén don.

Vi cac I€ trén, Quyét dinh khang nghi cua Vién truéng Vién kiém sat
nhan déan cap cao tai Thanh phé HO Chi Minh dé nghi Toa 4n nhan dan cip cao
tai Thanh phd H6 Chi Minh xét xir phuc thdm vu an theo hudng sita mot phan
Ban 4n so tham nhu d3 phan tich néu trén. (sau ddy goi tdt la Quyét dinh khdng
nghi hodac Khang nghi cua Vién truong Vién kiém sat nhan déan ccfp cao tai
Thanh phé Ho Chi Minh).

Tai phién toa phiic tham:

Nguyén don DIC thay d6i mot phan yéu cau khang céo, cu thé DIC yéu
cau Toa an cdp phuc thim sira mot phan Ban an so tham theo hudng budc bi don
EVN phai tra thém cac khoan tién bdi thuong thiét hai voi tong sb tién 1a
51.757.627.555& (ndam muoi mot ty, bay tram ndm muoi bay triéu, sdu tram hai
muoi bay nghin, ndm tram ndm muoi lam dong), trong d6: Phan boi thudng thiét
do mén nude khong ding nhu trong hop dong da ky dan dén gia than ting gay
thiét hai voi s6 tién 1a 42.129.615.301d, nhung DIC thay d6i khang cdo chi yéu
cau EVN phai bdi thuong mot ntra véi sb tién 1a 21.064.807.650d + tién phat 8%
vi pham hop ddng vé nghia vu thanh toan va tién 14i cham tra vé6i sb tién khong
dugc Toa an cip so thim chip nhan 1a 30.692.819.905d, trong d6 khoan phat
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8% do vi pham hop dong vé nghia vy thanh toan vai so tién 13 12.581.631.7854,
khoan 13i cham tra (9,25%) véi s6 tién 1a 8.634.980.192d va khoan tién bi chia
d6i do Toa an cdp so tham xac dinh 16i cta ca 2 (hai) véi sd tién 13
9.476.207.928d.

Bi don EVN xac dinh, ngay 15/01/2024 va ngay 18/01/2024, EVN c0
don khang c4o Ban an so tham 13 khang cdo cac quyét dinh ma Toa cp so thim
da giai quyét tranh chip gitta cac duong sy trong vu an nhung EVN khong dong
y. Trong qué trinh giai quyét vu an & cip so thim, EVN da ddng y v6i khoan
tién doi nhat 35.500.627.376d va Ban 4n so tham da quyét dinh EVN phai thanh
toan cho DIC khoan tién doi nhat 1a dung, EVN khong khang co d6i véi khoan
tién nay.

Vién truong Vién kiém sat nhan dan cap cao tai Thanh phé H6 Chi Minh
da c6 Quyét dinh khang nghi d6i vdi quyét dinh cua Ban an so tham khong chap
nhan yéu cau ciia nguyén don ddi voi phan thiét hai do gia than ting véi s tién
42.129.615.301d, dé nghi Toa an nhan dan cap cao tai Thanh phd H6 Chi Minh
xét xtr phiic thdm vu an theo huéng chdp nhan nhan yéu cau cua nguyén don,
budc bi don EVN phai thanh toan cho nguyén don DIC toan b sb tién nay. Tuy
nhién, tai phién toa phic tham, Kiém sat vién tham gia phién toa phuc thim
trinh bay, do nguyén don DIC c6 thay d6i khang cdo dbi véi sb tién thiét hai do
gia than tang nén Vién truong Vién kiém sat nhan dan cap cao tai Thanh phd Ho
Chi Minh ciing c6 su thay d6i mot phan Quyét dinh khang nghi cho phu hop, cu
thé: Khang nghi dé nghi Toa 4n nhan dan cap cao tai Thanh phd H6 Chi Minh
xét xtr phiic thim vy an theo huéng chdp nhan mdt phan yéu cau cia nguyén
don, budc b1 don EVN phai thanh toan cho nguyén don DIC mot nira phﬁn thiét
hai do gi4 than ting véi s tién cy thé 1 21.064.807.650d.

- Nguoi dai dién hop phap cua nguyén don DIC trinh bay tranh lugn voi
noi dung:

Toan bo ndi dung yéu cau khang cao cua bi don EVN la khong co co so
nén dé nghi Hoi dong xét xir phuic tham khong chap nhan khang cdo ciia EVN.
Khang cao cua nguyén don DIC va Khang nghi cta Vién truong Vién kiém sat
nhan dan cip cao tai Thanh phd H6 Chi Minh (sau khi di duoc thay doi) 1a phu
hop véi cac tai liéu, ching cur cia vu an va phu hop véi quy dinh phap luat nén
dé nghi Hoi dong xét xtr phuc thim chdp nhan dé bao vé quyén va loi ich hop
phéap cua nguyén don.

- Nguwoi dai dién hop phdp cua bi don EVN va cac Luat sw bao vé quyén
va lgi ich hop phdp cia EVN dé nghi Hoi dong xét xir phiic tham chdp nhédn Y
kién chi tiét va tém tdat bang tinh da trinh cdc thanh vién Hi dong xét xir, do
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phia bi don van giit nguyén khéng thay doi y kién, tai phién toa phiic tham Xin
trinh bay cdc quan diém chinh khing cdo cia bi don déi véi Ban dn so tham, cu
thé nhw sau:

+ Dbi v6i quyét dinh ciia Ban 4n so thAm chip nhan yéu cau cua nguyén
don DIC vé viéc bi don EVN phai tra lai 14.510.444.880d 1a sd tién phat vi
pham chat luong than DIC d3 tra vuot qua 8%; khong chdp nhan giai quyét yéu
cau phan t6 ctia bi don EVN vé phat nguyén don mirc 8% do vi pham vé chét
luong than, bi don tranh luan v61 ndi dung nhu sau;

Nguyén don va Toa an cap so tham cho rang, quy dinh tai Muc 2 Phy luc
3 ctia Hop dong s6 04 va Hop dong sira doi bo sung ky ngay 01/02/2018 & phan
Bang gia va diéu chinh gia quy dinh vé truong hop than khong dung quy cach,
khong phit hop, ¢6 ndi dung chtra dung viéc mot 16 than vi pham chat lugng bi
xu 1y hai lan, vira bi phat 8%, vira b1 giam trur gid, 1a danh trao khai niém, khong
dap tmg duogc céc ti€u chi cua Luat Thuong mai. Vi ddi chiéu quy dinh tai diéu,
khoan nay thi sé tién phat 8% vé chat lugng than 13 khoan doc lap, riéng biét véi
khoan diéu chinh gia than theo chat luong thuc té. Khi ky Hop dong, cac bén
déu nhan thire 16 1 trong trudng hop than khong dat chat lwong thi bén mua c6
quyén phat 8% gia tri chuyén hang do giao khong dat chit luong va c6 quyén
lga chon 01 (moét) trong 02 (hai) gidi phap la khong nhan hang hoac nhan 16
hang nhung tinh lai gi4 tri than va thanh toan tién theo chét luong than thuc té.
Quy dinh nay da dugc DIC 4p dung y nguyén thanh c4c diéu, khoan tuong tu
quy dinh trong Hop dong mua ban than véi bén nudc ngoai Indonesia. Thuyc té,
trong vu 4n nay, ddi véi 26/37 chuyén than cac bén xac dinh 1a khong dat chét
luong, nguyén don da chu dong tu tinh toan gidm tror 84.803.868.229d so véi
than dam bao chit luong theo Hop dong; ddng thoi, vé khoan phat 8% gia tri
chuyén hang khong dat chat lugng, nguyén don ciing tu nguyén chiu phat véi
tong s 12 40.245.165.652d (khong du 8%) véi 1y do co nhitng chuyén vi pham
chat lugng than it nén xin dugc phat tir 1-2%. Tai phién toa phuc tham, ngudi
dai dién hop phap cua nguyén don cho rang, EVN ép DIC ky dong ¥ chiu phat
s6 tién 40.245.165.652d nhu trén 1a khong dung. Bi don khong dong v sb tién
40.245.165.652d cho khoan phat 8% gi4 tri chuyén hang khong dat chét luong 1a
do cép trén khong dong ¥, trong khi d6 quy dinh vé khoan phat ndy da dugc 02
(hai) bén thoa thuan va ghi trong Hop dong 1a 8%, dén nay khdng ¢ co ché nao
dé thay dbi; thém nira, Du an Nha may nhiét dién VT 1a dy 4n 100% von Nha
nudc, tai Bao cao kiém toan hoat dong xay dung va quan 1y, st dung von dau tu
Duy 4n nay, Kiém toan Nha nudc da kién nghi EVN tinh toan, thdng nhat véi nha
cung cap vé gia tri cdc khoan phat, bao gdm ca khoan phat 8% gia tri chuyén
hang sai quy cach dé quyét toan hop ddng theo quy dinh. Do d6, bi don yéu cau
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nguyén don phai chiu phat véi sb tién 70.293.423.349d (du 8% gié tri chuyén
hang do giao khong dat chat lugng) 1a ding theo quy dinh.

Thém nita, trong vu an ndy, khong c6 duong sy ndao yéu cau Toa 4n
tuyén noi dung quy dinh tai Muc 2 Phu luc 3 ctia Hop déng s6 04 va Hop déng
stra d6i bd sung ky ngay 01/02/2018 & phan Bang gia va diéu chinh gia quy dinh
vé truong hop than khong dang quy cach, khong phu hop, 1a khong c6 hiéu luc.
Thé nhung, Tda an cip so tham lai tuyén diéu khoan nay khong c6 hiéu luc 13
vuot qua pham vi yéu ciu cta duong sy, khong dung quy dinh phap luat vé td
tung, vi pham khoan 1 Diéu 5 Bo luat T6 tung dan su.

Do s tién phat 8% vé chét lugng than 12 mot khoan doc 1ap, riéng biét
v6i khoan diéu chinh gia than theo chat lugng thuc té, nén yéu cau cta nguyén
don DIC vé viéc bj don EVN phai tra lai 14.510.444.880d (nam trong sb tién
84.803.868.229d giam trir do diéu chinh gia than theo chat luong thuc té 26
chuyén khong dam bao chat luong) 1a khong c6 co so.

Véi céc tai liéu, chimg c&t nhu trén c6 du co so khang dinh, quyét dinh
ctia Toa an cap so tham chdp nhan yéu cau cta nguyén don DIC vé viéc bi don
EVN phai tra lai 14.510.444.880d véi Iy do day 1a sb tién phat vi pham chat
lwong than DIC d4 tra vuot qua 8%; khong chip nhan giai quyét yéu cau phan t6
ctia bi don EVN vé phat nguyén don muc 8% do vi pham vé chat luong than voi
s6 tién 70.293.423.349d, 1a khéng dang quy dinh phép luét.

+ P6i voi yéu cau cta nguyén don DIC vé viéc bi don EVN phai chiu
phat vi pham nghia vu thanh toan va chiu 1ai cham thanh toan, bi don tranh luan
v61 ndi dung nhu sau;

DIC d4 cung cdp cho EVN tong khdi lwong than qua 37 chuyén hang
duoc van chuyén br?mg tau bién va di nhan cua EVN téng s6 tién
1.153.386.884.9544d. Vi DIC 1a nha thau duy nhét duoc chon cung cap than chay
thr Nha may nhiét dién VT 4 nén EVN ludn phai bé tri dong tién dam bao DIC
du dé cung cap than nén 37 chuyén hang nay déu dugc EVN thanh toan gbi dau
nhau. Theo bang tinh toan thi trong cac 1an thanh todn, EVN chua bao gid thanh
toan thiéu. Pdi chiéu hd so thanh toan cua 37 chuyén hang thé hién, chinh DIC
1a bén d4 1ap toan bo cac ho so thanh toan ciia 37 chuyén hang nay, khong hé co
su €p budc nao, ho so déu da duge nguoi dai dién theo phap luat cua DIC ky 1O
chuyén EVN thanh toan theo cac Gy nhiém chi cong don 12 1.153.386.884.954d.
Thuc t&, tir 16/01/2019 ti 22/01/2019 ¢6 xuat hién mot sé yéu cau cham thanh
toan, nhung EVN di thanh toan bu trir vao thang 5/2019 (phan t6 mau hong
trong biéu d6 EVN di ndp). Toa an cap so tham cho rang: “Ngodi ra, trong qua
trinh thue hién Hop dong sé 04, nguyén don cé lic sai sot trén tdi liéu ciia ho so
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thanh todn nén phdi chinh sira, dong thoi da thong nhat véi bi don vé vin dé gid
tri thanh todn phdi giam trir chdt lwong than nén ciing la nhitng can cir dé xdc
dinh méc thoi gian ho so thanh todn dwoc coi la hop 1é (cdc BL 3511-3641 tdp
32; 3790, 3794 - 3798, 3817, 3822 tap 34)”, la sai quy dinh phap luat. Nhu vay,
EVN khong cham thanh toan thi khong thé ¢ viée phat sinh 1ai cham tra. Thiét
hai nay 1a do DIC tu tinh toan sai sét vi chua c6 kinh nghiém. Céc cdo budc vé
phan nay cua nguyén don 1a hoan toan sai 1éch so véi hd so thanh toan, EVN
khong thé thanh toan nhitng gi DIC khong yéu cdu va EVN khong c¢6 vi pham.
Tinh dung ra thi DIC phai chiu phat 8% do vi pham vé chat luong than véi s6
tién 70.293.423.349d bu trir di s6 tién EVN chua thanh todn 48.303.665.456d thi
DIC van con ng EVN.

Thém nira, theo quy dinh cua Ludt Thuong mai thi mic phat vi pham
hop dong phai dugc cac bén thoa thuan trong Hop dong, nhung Toa an cip so
tham khong chap nhan ty 1& phat cham thanh toan twong mg voi 13i suat huy
dong von ngan han ciia VCB da duoc 02 (hai) bén thoa thuan trong Hop dong sb
04, 12 khong dung quy dinh phap luat. Toa an cap so thim con cho rang, phan
cam két cta hai bén vé ty 1é phat cham thanh toan twong mg vé6i 14i suat huy
dong von ngan han cia VCB tai thoi diém thanh toan trong Hop dong s6 04
khong c6 hiéu lyc, ciing 1a vi pham phap luat vé té tung dan su vi trong vu an
nay khong c6 duong su ndo yéu cau Toa an tuyén phan nay khong c6 hiéu luc.

Mit khac, Toa an cap so thAm con cho rang: “Péi vdi viéc nguyén don
yéu cau bi don phdi chiu ldi chdm trd ngodi mirc phat vi pham néu trén doi véi
mot s6 chuyén hang ciing dwoc xem xét béi vi theo quy dinh cia khodn 2 Diéu
307 Ludt Thiwong mai, bén bi vi pham c6 quyén yéu cdu ca phat vi pham va yéu
cau béi thuwong thiét hai” 1a sai 1am. Vi Toa an cap so thAm di dong nhat yéu
cau 13i cham tra (quyén bén bi vi pham) voi bdi thuong thiét hai (bdi thuong tén
that thuc té), nhung day 1a 02 (hai) ché dinh phap luat khac nhau, doc lap véi
nhau. Hon nira, EVN khong chdm thanh toan thi khong c6 vi€c phat sinh 1ai
cham tra va cling khong co vi¢c dén bu thiét hai do cham thanh toan dugc.

Vé t6 tung, Toa an cp so tham giai quyét yéu cau cua nguyén don DIC
vé viéc bi don EVN phai chiu phat vi pham nghia vu thanh toan va chiu 1ai cham
thanh to4n ma nguyén don tinh 9,25%, trong khi hd so khéng c6 thdng bao thu
Iy va dong tam tmg an phi d6i v6i yéu cau nay cua nguyén don, day ciing thudc
truong hop xét x{r vu 4n nam ngoai pham vi yéu cau ctia nguyén don, vi pham
thu tuc t6 tung quy dinh tai khoan 1 Piéu 5 Bo luat T6 tung dan su.

Véi céac tai lidu, ching ctr nhu trén ¢ du co so khang dinh, Toa an cap
so thdm, chdp nhan mot phan yéu cau khdi kién ctia nguyén don, quyét dinh bj
don phai thanh toan cho nguyén don khoan tién phat bi don vi pham nghia vu
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thanh to4n va tién 13 cham tra véi tong sé tién 9.476.207.928d, 1a khong dung
quy dinh phap luat.

+ D061 voi cdo bude cua nguyén don vé thi€t hai lién quan dén mdén nudc,
bi don tranh luan v6i ndi dung nhu sau,

Tir lac moi thau cho tdi khi dam phan va ky Hop dong sé 04, EVN co dé
cdp dén d6 sau cua ludng vao Cang VT, nhung day khong phai 1a cam két,
khong phai nghia vu ctia EVN nhu Toa an cép so tham di nhan dinh. Trong Hop
ddéng sb 04 ghi rd quy dinh 14 phia nguyén don c6 nghia vu phai bd tri cac
phuong tién van chuyén phu hop véi tinh hinh myc nudc tai cang va nhu cau dat
hang cuia EVN; tuan thu céc diéu kién bdc d& theo hd so moi thau hodc bﬁng
mot vin ban chinh thire khac. Ngay 17/5/2017, hai bén cé Bién ban 1am viéc vé
van dé nay, bi don cling xac nhan d6 sau ludng tai Cang VT 4 thoi diém d6 1a
7,9m. Toan bd Hop dong s6 04, khong co dong nao nédi nguyén don phai ding
tau to hay tau nho, chi c6 Phu luc 03 néi chi phi van chuyén 1a chi phi ¢6 dinh
6,2USD/tan, chi c6 diéu chinh gia theo chi sb than cta thi truong qudc té. Theo
quy dinh cta Luat Pau thau thi Doanh nghiép Nha nudc rat e ngai viéc diéu
chinh chi phi ¢6 dinh. Vi ddu thau trong trudng hop nay 1a dau thau rong rii, néu
chi phi c¢b dinh c6 diéu chinh céc nha thau khac khong trang thau thoi diém do
sau nay c6 thé sé& kién bi don. Vé viéc sap xép tau thi nguyén don phai khao sat,
xem xét va toan bo chi phi nguyén don phai chiu. Nguyén don c6 tinh chao gia
6,2USD/tan thap xudng dé trang thau, day 1a chi phi c6 dinh va khong duoc thay
d6i subt qué trinh thyc hién hop dong. Trong hd so moi thau va sudt qua trinh
dam phan ky két hop dong, EVN déu noéi khi tau khong vao duoc cang, phai to
chtrc san tai, toan bd chi phi nay nha thau DIC phai chiu. Va thuc té DIC d3 chiu
nén di tu y d6i qua tau nho, nhung do ho tinh toan sai, tau nho phai di thué gau
Xuc, 1am cho chi phi tang thém thi day la viéc cua nguyén don.

Déi véi cude phi van chuyén, DIC moi gia 6,2USD/tan 1a gia dé thing
thau, 13 lva chon cua DIC, nén chi phi ting thém 2,5USD/tan hay bao nhiéu thi
cling khong phai 1a thiét hai, nén DIC phai chiu.

Dbi v6i gia than, DIC cho ring vi tau nhé nén phat sinh thém tién do
phai mua than véi gia cao 1a khong dang, vi gia than 1a diéu chinh theo chi s6
bién dong cua thi truong than thé gidi. Trong qua trinh giai quyét vu 4n ¢ giai
doan phuc tham, nguyén don ¢ b sung hd so, tai lidu c6 hop thic hoa lanh su
ching minh cho yéu cau nay thi ciing chi 14 ho so, tai liéu ctia 11 chuyén, khong
thé dai dién cho toan bd 37 chuyén hang ma EVN déu da thong bao diéu kién
cang trudce khi giao hang.

Tom lai, toan bd céac chi phi tang thém vé tién van chuyén, tién gau xic
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va tién mua than déu ndm trong chi phi ciia DIC trong viéc thuc hién Hop dong
s6 04 chir khong phai thiét hai. Qua trinh thyc hién Hop dong sé 04, DIC chua
bao gio' cho rang cac khoan chi phi néu trén 12 thiét hai ma chi xin hd tro, tai
phién toa so tham thi DIC méi thay doi cho 1a thiét hai va yéu cau EVN boi
thudng cac khoan tién nay. Toa an cdp so thim xac dinh day 1a boi thudng thiét
hai, nhung ndi dung nay ciing khéng c6 thong bao thu 1y va dong tam (rng an phi
ctia nguyén don 13 vi pham thu tuc t6 tung, anh hudng dén quyén va loi ich hop
phap cua bi don.

Vi cac tai liéu, chung cur nhu trén c6 da co s& khéng dinh, Toa an cép
so thim quyét dinh, bi don phai thanh toan cho nguyén don khoan tién boi
thuong thiét hai do bi don khong dam bao mén nudc theo hop dong gom cude
van chuyén 80.959.941.175d va chi phi tang thém cho gau xuc 31.597.211.4754;
tong cong 112.557.152.650d, 1a khong ding quy dinh phép luat.

Ciing voi cac tai liéu, ching ¢ nhu trén ¢6 du co so khang dinh, khang
c4o cta nguyén don DIC va Khang nghi ciia Vién truong Vién kiém sat nhan
dan cép cao tai Thanh phé H5 Chi Minh v&i ndi dung cho rang, do bi don khong
dam bao vé mén nudc nén khi mua than DIC phai chuyén chd bang tau ¢& nho
va phai mua v&i gia cao phat sinh thém 42.129.615.301d, day cling dugc coi la
thiét hai cho DIC, 1a khong dung. Vi vay, dé nghi Hoi dong xét xir phic tham
khong chap nhan khang cdo ciia nguyén don DIC va khong chap nhan Khang
nghi ciia Vién truong Vién kiém sat nhan dan cdp cao tai Thanh phd HO Chi
Minh d6i v6i noi dung nay.

Kiém sat vién tham gia phién toa phiic tham phdt biéu quan diém cia
Vién kiém sdt doi voi viée giai quyét vu dn:

Vé viéc tudn theo phdp ludt t6 tung trong qud trinh gidi quyét vu dn &
giai doan phiic tham: Tham phan - Chu toa phién toa, Hoi dong xét xtr va cac
duong sy c6 mat tai phién toa da thyc hién dung cac quy dinh cta Bo luat T
tung dan su.

Vé khing cdo cia nguyén don DIC, khing cdo cia bi don EVN va
Khdng nghi cia Vién truéng Vién kiém sdt nhdn dan cdp cao tai Thanh phé Ho
Chi Minh;

Sau khi phan tich, danh gia cac tai liéu, chimg clr c6 trong Ho so vu 4n,
Kiém sat vién tham gia phién tda phuc tham dé nghi Hoi dong xét xir phuc tham
chép nhan Quyét dinh khang nghi cua Vién truéng Vién kiém sat nhan dan cép
cao tai Thanh phdé H6 Chi Minh (sau khi da duoc thay d6i), chip nhan mot phan
khang cdo ctia nguyén don DIC (sau khi dd duoc thay d6i) va chap nhan mot
phan khang cdo cta bi don EVN, stra ban 4n so tham theo huéng:
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Ngoai khoan tién doi nhat 35.500.627.376d dugc cac bén théng nhét
thira nhan va EVN phai thanh toan cho DIC, d6i véi khoan tién hang EVN chua
thanh todn cho DIC duoc 02 (hai) bén da théng nhit xac nhan voi sd tién
48.303.665.456d do phu hop véi cac tai liéu, chimg cr ciia vu an nén dé nghi
Hoi dong xét xir phiic tham budc EVN phai thanh toan khoan tién nay cho DIC.

Pbi véi cac khoan tién nguyén don DIC yéu cau EVN bdi thuong thiét
hai, gdm: Tién boi thuong thiét hai do EVN khong dam bao mén nude theo hop
déng dugc xac dinh 1a 112.557.152.650d (trong d6, cudc van chuyén 13
80.959.941.175d va chi phi ting thém cho gau xuc la 31.597.211.4754d); tién
phat EVN vi pham nghia vu thanh toan va tién 1di cham tra duoc xac dinh la
27.347.867.9204; tién boi thuong thiét hai, do EVN khong dam bao mén nudc,
DIC phai tau c& nhé chuyén ché nén phai mua than véi gia cao phat sinh thém
duoc xac dinh 1a 42.129.615.301d. Nhan théy cac bén xac dinh chua ro trach
nhiém vé mén nudc trong qué trinh ky két va thuc hién Hop dong s6 04 1a do 16
ngang nhau cta 02 (hai) bén DIC va EVN nén dé nghi Hoi dong xét xir phuc
tham quyét dinh, nguyén don DIC va bi don EVN, mdi bén duong sy phai chiu
mot nira cac khoan tién nguyén don DIC yéu cau bi don EVN boi thuong thiét
hai cac khoan tién néu trén.

Pbi v6i yéu cau cia nguyén don DIC vé viéc EVN phai tra lai
14.510.444.8804 1a so tién phat vi pham chét luong than DIC da tra vuot qué
8% va yéu cau phan t6 cua bi don EVN vé phat DIC mttc 8% do vi pham vé
chat luong than, nhan thiy: Trudc day, tai Bién ban hop ngay 29/11/2017 va
ngay 13/12/2017, tong sb tién EVN giam trir ciia 26 chuyén c6 vi pham chat
luong than véo so tién EVN phai thanh toan cho DIC 1a 84.803.868.229d nén s6
tién EVN chua thanh todn cho DIC con 48.303.665.456d. Dong thoi, tai Bién
ban hop ngay 19/12/2018, DIC va EVN da théng nhit ty 1& phat cho timg
chuyén than, tong cong so tién phat hai bén da chap nhan 1a 40.245.165.652d. Vi
vay, dé nghi Hoi dong xét xir phuc tham khong chap nhan yéu cau cua nguyén
don DIC vé viéc EVN phai tra lai 14.510.444.880d; chap nhan mot phan yéu cau
phan td cta bi don EVN, phat DIC mtc 8% do vi pham vé chat luong than voi
sO tién 40.245.165.652d, theo nhu sy thong nhét ciia 02 (hai) bén tai cac bién
ban hop néu trén.

NHAN PINH CUA TOA AN:

Don khang cdo cua nguyén don DIC va don khang c4o cua bi don EVN
nop trong thoi han va ding thu tuc theo quy dinh phap luat; Quyét dinh khang
nghi cia Vién trudéng Vién kiém sat nhan dan cép cao tai Thanh phé HO Chi
Minh 13 dung tham quyén va thu tuc theo quy dinh ctia Bo luat T tung dan su
nén hop 1¢€.
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Xét viée thay doi mot phan ndi dung yéu cau khang céo cta nguyén don
DIC va mdt phan noi dung yéu cau Khang nghi ciia Vién trudng Vién kiém sat
nhan dan cp cao tai Thanh phd HO Chi Minh, tai phién toa phuc tham, nam
trong pham vi khang céo, khang nghi ban dau, pht hop véi quy dinh tai khoan 2
Piéu 284 cua Bo luat T tung dan sy. Khang cdo ciia nguyén don DIC va Khang
nghi cta Vién truong Vién kiém sat nhan dan cdp cao tai Thanh phd HO Chi
Minh (sau khi d dugc thay ddi tai phién toa phiic thim) duoc Hoi dong xét xir
phuc thdm chip nhan xem xét theo thu tuc phiic thim cung voi khang céo cua bi
don EVN (sau day goi la khang cdo cua nguyén don hodc khang cdo cua
nguyén don DIC, khdng cdo ciia bi don hodc khdng cdo ciia bi don EVN, Quyét
dinh khdng nghi hodc Khang nghi ciia Vién trudng Vién kiém sat nhan dan cdp
cao tai Thanh phé H6 Chi Minh).

Can ctr vao cdac tai liéu, ching ctt ¢6 trong hd so vu an da dugc tranh
tung tai phién toa, Ho1 dong xét xur phtic tham nhan dinh:

[1] Vé t6 tung: Tda an cap so tham di xac dinh dung quan hé phap luat
tranh chap, thu 1y va giai quyét vu an dung thim quyén va tha tuc theo quy dinh
cia Bo luat TH tung dan sy.

[2] Vé néi dung, trong qud trinh gidi quyét vu dn, cdc dwong sw thong
nhat xdc dinh:

Lién danh Cong ty C6 phan Pau tu va Thuong mai DIC (DIC) + Cong ty
PT.Summer Global Energy + Cong ty Co phan VL Ha Noi, dai dién 1a DIC va
Tap doan DL Viét Nam (EVN), dai dién la Ban Quan 1y nhiét dién VT — Chi
nhanh Coéng ty TNHH Mot thanh vién — Tong Cong ty Phat dién 3 da ky Hop
dong s6 04/2017/HDMB ngay 28/3/2017 kém theo 14 Phu luc hop dong va Hop
ddng ngay 01/02/2018 dé sira d6i, bd sung Hop dong s6 04, kém theo 1 phu luc
hop dong ngay 26/3/2018 vé viéc DIC ban cho EVN than nhap khau phuc vu
chay thir, nghiém thu Nha may nhiét dién VT 4. Theo d6, DIC cung cép 922.450
tan than cho EVN tai Cang VT 4 — BT va s6 than nay dugc giao thanh 02 dot,
trong d6 Dot 1: 645.715 tdn than Sub-Bitum; Dot 2: 276.735 tan than Bitum;
tong gia tri hop dong 1a 1.084.672.057.000 dong, (c&c BL 429 - 585 tdp 3). Toa
an cap so tham xac dinh, ndi dung hop dong cac bén da ky 1a trén co so tu
nguyén, hop ddng do ngudi dai dién hop phéap cta cac bén ky va hinh thtc hop
ddng phu hop véi quy dinh tai Didu 24, 25 Luat Thuong mai, 1a dung.

Thuc té, Hop déng s6 04 da duoc DIC thyuc hién, DIC da cung cép cho
EVN tong khéi luong than qua 37 chuyén hang dugc van chuyén bang tau bién,
giao hang tai Cang VT 4 — BT va da dugc 02 (hai) bén nghiém thu la 924.914,73
tan, tong gia tri tién EVN phai thanh toan 1a 1.201.690.550.410d (dd khdu trir s6
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tien 84.803.868.229d bén mua phat bén ban vi pham chat heong than). Trong
qua trinh giai quyét vu an, DIC va EVN déu théng nhat EVN di thanh toan cho
DIC v&i sb tién 1.153.386.884.954d, sb tién EVN chua thanh toan con lai 12
48.303.665.456d. Tuy nhién, cho dén nay, c6 mot s6 diéu khoan cta hop dong
dang c6 tranh chap nhung cic bén khong tu giai quyét duoc nén DIC di c6 don
khoi kién yéu cau Toa 4n giai quyét tranh chdp d6i véi EVN va EVN ciing c6
yéu cau phan t6 yéu cau Toa &n giai quyét tranh chip d6i v6i DIC. Toa an cép
so tham d3 cin ctr vao cac quy dinh phap luat lién quan dé xem xét giai quyét
cac yéu cau cia cac duong su €O tranh chip theo cac chung tir cdu thanh nén
hop dong va thir tu phap 1y ma hai bén wu tién ap dung 1a: Hop dong va cac Phu
luc hop ddng, Bién ban thuong thao hop dong, Ban diéu kién cu thé cua hop
déng, Thoéng bao két qua lva chon nha thau, Quyét dinh phé duyét két qua lua
chon nha thau, Ban diéu kién chung cua hop déng, HO so moi thau, Hb so du
thau, theo ding nhu su théng nhét cua DIC va EVN tai Diéu 2 cla Hop déng )
04 (BL 547-549 tap 3).

[3] Vé néi dung yéu cau khing cdo ciia nguyén don DIC, yéu cau khdng
cdo ciia bi don EVN va Khdng nghi ciia Vién truéng Vién kiém sat nhan ddn cdp
cao tai Thanh phé Ho6 Chi Minh, Hi dong xét xir phiic tham nhdn thdy;

[3.1] Xét khang cdo cua bi don EVN cho rang, d6 sau ludng thuc té cta
Cang VT 4 trong sudt qua trinh thyc hién Hop dong s6 04 c6 dat nhu Hop dong
va phu luc ciia Hop dong s6 04 hay khong 1a trach nhiém thudc vé DIC, EVN
khong c0 trach nhiém gi trong viéc nay, nhu sau;

[3.1a] HO so vu an thé hién, trude khi DIC va EVN ky Hop dong s 04,
EVN d3 phat hanh Hd so moi thau, tai Phan 2 vé yéu cau pham vi cung cap va
Phén 5 vé Phu luc Hop ddng ctia Ban yéu cau dé xuét ky ngay 26/12/2016, EVN
d3 néu thong tin vé do sau ctia dong chay dén bén, twong tu do sau cta ludng
Cang VT (Cang d& hang) theo timg thoi diém dugc thé hién tai Phu luc 09 Hop
dong s6 04 vé Dicu kién d& hang, cu thé: Tur thang 3-2017: -7,9m; tir thang 6-
2017: -11,7m; tr thang 10-2017: -13,5m; tir thang 3-2018: -15,7m (BL 157, 183,
225 tap 02). Nhu vay, da c6 du co sé xac dinh, do sau ctua luéng Cang VT (Cang
d& hang) theo timg thoi diém 13 mot trong nhimg dit liéu, diéu kién do EVN dua
ra dé 02 (hai) bén ldy 1am mot trong nhimg cin ctr dé xac 1ap gid cude van
chuyén than b?mg tau bién va da duoc thé hién tai Phu luc 09 Hop déng s6 04 vé
Diéu kién do hang, nén day la mot trong nhiing yéu t6, ndi dung khong thé tach
101 ciia Hop dong sé 04. Pong thoi, tai Piéu 3 cua Hop dong sé 04 c6 ndi dung
thoa thudn vé trach nhiém ctia bén mua (EVN) 1a phai “Hoan thanh céc trach
nhiém va nghia vu cua minh dwoc de cdp tai Piéu kién chung va Piéu kién cu
thé ciia Hop dong”. Trong khi d6, tai Muc 1 ctia Phu luc 09 Hop ddng sb 04 vé
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Diéu kién d& hang, ngoai viéc EVN néu do sdu cua ludng Cang VT (Cang d&
hang) timg thoi diém thi EVN con yéu cau nguyén don phai tuan thu vé mén
nuéc duoc chi dan tai Hop dong 04 va phai “Sir dung tdu cé trong tai phit hop
dé van chuyén than téi cang tiép nhan” (BL 481, 547 tdp 3). Do d6, Toa an cép
so tham d3 d6i chiéu v6i cac Thong bao hang hai ting thoi diém cua Tong cong
ty Bao dam an toan hang hai mién Nam dé xac dinh d6 sau thyc té cua ludng
vao cang trong khoang thoi gian DIC cung cip than cho EVN qua 37 chuyén
hang dugc van chuyén bang tau bién, giao hang tai Cang VT 4 — BT, so v6i do
sau duoc chi didn cua Hop dong sd 04 va Phu luc hop ddng nay, 1a can thiét.
Thong qua d6, Toa an cip so tham da xac dinh, 6 sau thuc té cua ludng Cang
VT 4 so voi d sau dugc chi dan tai Hop dong s6 04 va Phu luc hop dong nay c6
két qua cu thé: Tir thang 6/2017 — thang 9/2017, thiéu 3,8m dén 3,9m; tir thang
10/2017 — thang 02/2018, thiéu 3m; tir thang 3/2018 dén khi thuc hién xong hop
déng, thiéu 3,5m. Nhu vay, da ¢6 du co s¢ nhan théy, Toa an cﬁp so tham d3 xac
dinh, d6 sau ludng Cang VT 4 tir thang 6/2017 dén thang 4/2018 thuc té ludn
thiéu so voi chi dan tai Hop ddng sé 04, 1a dung.

[3.1b] Thuc té, trong qua trinh thuc hién Hop dong sb 04, ngay trude khi
thuc hién chuyén hang dau tién, DIC di c6 van ban trao ddi y kién v6i EVN vé
viéc d6 sau ludng vao cang chi 1a 7,9m, khong thé dam bao cho tau co tai trong
30.000 tin vao 1am hang, phai thué tau nho tir 20.000-23.000 tan din dén chi
phi gia than cao hon khoang 5USD/tan. Theo d6, ngay 17/5/2017, hai bén da co
Bién ban 1am viéc vé van dé nay, bi don EVN ciing da x4c nhan dd sau 1u6ng tai
Cang VT 4 thoi diém d6 1a 7,9m, chi twong duong voi tau 20.000-21.000 tin +
10% vao duoc cang, EVN ghi nhan trong tai tau nhu DIC néu va dé nghj DIC
thué tau nho giao hang 02-03 chuyén dau, EVN dang diy nhanh tién do nao vét
ludng, EVN s& bao cdo cap trén va ciing nhau thao g& khé khin caa DIC néu c6.
Sau d6, tai cudc hop ngay 07/9/2017, EVN ciing thong nhat véi DIC 1a EVN sé&
nd lyc day nhanh tién d6 nao vét dé som cong bd cang cho tau 30.000DWT vao
dugc Cang VT 4 trong thang 9/2017. Piéu nay phu hop véi viée, trude khi ky
Hop ddng s6 04, EVN ciing dd néu tai Muc 7 Bién ban thuong thao hop dong
ngay 01/3/2017 dén 05/3/2017 vé trach nhiém cong bd cang 1a ctia chi dau tu
(EVN) va chu dau tu du kién s& cong bd cang 30.000DWT trong thang 6/2017
(cac BL 1439-1446, 1462 tdp 14). Tai phién toa so thim, bi don EVN ciing xéac
dinh trach nhiém nao vét do sau luéng cang la thudc vé EVN.

[3.1c] Nhu vay, da co du co sd xac dinh, EVN va DIC ky Hop dong sd
04 trong khi ca 02 (hai) bén déu biét 16 Cang VT 4 van con dang trong qua trinh
nao vét nén do sau ludng ghi trong Hop ddng nay 1a d6 sdu theo du kién cua
EVN dua ra. Sau do, trong sudt qua trinh thuc hién Hop dé)ng s6 04, do sau
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ludng thuc té ciia Cang VT 4 déu khong dat nhu Hop dong va phu luc cua Hop
d6ng s6 04 nhung 02 (bén) da chip nhan thuc hién Hop ddéng nay theo do sau
thuc té ciia Cang VT 4 nén DIC phai thué tau nho cho phu hop dan dén chi phi
gia than cao hon. Két qua, tong khéi luong than DIC di cung cap cho EVN qua
37 chuyén hang dugc van chuyén bang tau bién, giao hang tai Cang VT 4 — BT,
dién ra trong khoang thoi gian tir ngay 17/6/2017 dén ngay 16/4/2018, 13 nam
trong khung thoi han cua Hop dong 04 da duoc 02 (hai) bén 1ap cac bién ban
nghiém thu d6i véi cac chuyén than nay (BL 586-665 tdp 4) va duoc EVN va
DIC théng nhat xac nhan trong qua trinh giai quyét vu 4n.

[3.1d] Qua xem xét cac tai lidu, ching c&t néu trén nhan thiy, vé do sau
ludng thuc té ctia Cang VT 4 trong sudt qua trinh thyuc hién Hop dong s6 04 déu
khong dat nhu Hop dong va phu luc ciia Hop dong s6 04 nhung ca 02 (hai) bén
EVN va DIC khéng x4c dinh rd trach nhiém hoan toan thudc vé bén nao nén cé
du co so quy két trach nhiém nay thudc vé ca 02 (hai) bén. Khang cio cua bi
don EVN cho rang, do sau ludng thuc té ciia Cang VT 4 trong sudt qua trinh
thue hién Hop dong sé 04 co dat nhu Hop dong va phu luc cua Hop dong s 04
hay khong 1a trach nhiém thudc vé DIC, EVN khong c6 trach nhiém gi trong
viéc nay, la khong co co sé.

[3.2] Xét khang cdo cta bi don EVN vé viéc EVN phai boi thuong thiét
hai cho DIC do khong dam bao vé do sau ludng ctia Cang VT 4 ma EVN di cam
két tai Hop dong sb 04, dan dén viéc DIC phai thué tau nho cho phu hop véi do
sau thuc té ctia ludng hodc thué tau 16n nhung phai chd non tai thi méi vao duge
ludng cua Cang VT 4, 1am cho gia than ting thém, gay thiét hai cho DIC, nhu
Sau,

Thuc té cho thdy, trong van chuyén hang hai, 4 sdu cta ludng 13 mot
trong nhitng diéu kién cta cang, d6 sau ctia ludng c6 anh huong dén ciu thanh
gia ca hang hoa vi lién quan dén trong tai ciia tau va thiét bi phuc vu boc xép
hang hoa phai phu hop véi diéu kién cia cang. Do d6, tau 1én, tau nho c6 gia
cuéc khac nhau. Vi vay, véi do sau cia ludong Cang VT (Cang d& hang) theo
ting thoi diém d3 dugc thé hién tai Phu luc 09 Hop dong sé 04 vé Piéu kién d&
hang, cu thé: Tu thang 3-2017: -7,9m; tu thang 6-2017: -11,7m; tu thang 10-
2017: -13,5m; tir thang 3-2018: -15,7m. Nén tai Diéu 5 Hop ddng s6 04 di quy
dinh vé gia hop dong, cung Piéu 3.2.1 va Diéu 3.2.2 Phu luc 03 ctia Hop dong
s6 04 quy dinh vé Bang gia chi tiét thi co cau hinh thanh nén gia than dé DIC
ban cho EVN bao gém toan bd cac chi phi gom gia than, chi phi van chuyén va
bao hiém, trong d6 cudc van chuyén dudng bién dén cang d& duoc 02 (hai) bén
x4c dinh 12 6,2USD/tan.
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Qua xem xét cy thé cdc hop dong vin chuyén than ma DIC da ky véi cdc
doanh nghiép vdn tai dé thuwc hién Hop dong sé 04 nhan thday: Cac hop dong co
gia cudc khac nhau gitra tau 16n (HANDYMAX 40.000-50.000 TAN hodc
SUPRAMAX 50.000-60.000 TAN) véi tau nho (HANDYSIZE 20.000-40.000
TAN), cu thé 1a 6,2USD/tan cho tau 45.000 tan va 5,5USD/tan cho tau 55.000
tan; d6i v6i tau Handymax va Handysize néu chd dudi 40.000 tin (non tai) thi
gia cudc 1a 8,50USD/tan (BL 1550, 1554 tdp 16). Cac hop ddng van chuyén nay
déu da thuc hién xong, dd xuit hoa don VAT. Xét cac hop dong van chuyén
than ma DIC da ky v6i cac doanh nghiép van tai dé thuc hién Hop dong s6 04 13
pht hop véi d6 sau thyuc té cta ludng Cang VT (Cang d& hang) theo ting thoi
diém vén chuyén, phu hop véi cac Vian ban bao gia cude van chuyén bang tau
bién cuia cac doanh nghiép kinh doanh vén tai bién tai Viét Nam va phu hop véi
Thong 1¢ hang hai: Muc mon nude 11,7m tuong Gng véi tau co trong tai khoang
47.000 tan; mic mén nude 13,5m twong Ung véi tau co trong tai khoang 60.000
tan; mic mén nudc 15,7m twong Gng véi tau co trong tai khoang 80.000 tan,
(BL 5644, 5646 tdp 56). Pong thoi, cac hop doéng van chuyén than ma DIC da
ky v6i cac doanh nghiép véan tai dé thuc hién Hop dong s 04 thé hién, trong
truong hop str dung tau tir 45.000-55.000 tan thi trach nhiém lo gau xtc dé bic
hang thudc vé chu tau, trong truong hop tau tai trong dudi 40.000 tan thi chi phi
gau xuc s& do bén thué tau chiu. Thyc té, DIC d3 thué phan 16n cic chuyén tau
tai trong dudi 30.000 tin, chi c6 mot sd chuyén tau tai trong trén 30.000 tan va
hop dong véi don vi van chuyén nay déu quy dinh cude chd sé theo diéu kién
Fiost, bén van chuyén khong chiu chi phi xép hang 1én tau va d& hang khoi tau.
Tai phién toa so tham, dai dién cia EVN cling xac nhan cac chuyén tau chd than
do DIC thué dé thuc hién Hop dong s6 04 déu khong c6 gau xac kém theo.

Qua xem xét cac van dé néu trén nhan thay, 15i trinh bay ctia DIC trong
qua trinh tham gia to tung giai quyét vu 4n véi ndi dung cho rang, trude tinh
trang mén nudc cua Cang VT 4 khong dam bao, DIC di lién tyc dé nghi EVN
xtr Iy van dé nay nhung khong duoc dap tmg. Vi vay, DIC chon phuong 4n thué
tau c6 trong tai phi hop véi mén nudce thuc té cia cang ngay tir ddu ma khong
thuc hién vi¢c thué cac tau cd 16n ding theo mén nude duge chi dan tai Hop
ddng s6 04, sau do san tai hang ra cac phuong tién van tai nho dé dua vao cang
dd, vi nhu vay chi phi gia cudc van chuyén phai thém 01 1an bdc d va viée thué
thém cac phuong ti€n nhéd vao cang s€ cao hon nhiéu 1an; nhu vay, DIC da ap
dung céac bién phap hop 1y dé han ché ton that theo quy dinh ctia Diéu 305 Luat
Thuong mai, 1a c6 can ctr. Toa an cép so tham xac dinh, boi thuong thiét hai la
hinh thirc ché tai dugc ap dung nham khoi phuc, bu dip nhimg loi ich vat chét bi
mat cta bén bi vi pham hop dong; theo do, trong vu an nay, mic du Hop dong
s6 04 khong quy dinh vé bdi thudng thiét hai ddi véi gia cude van chuyén va chi
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phi thué gau xtic, nhung thiét hai ndy xuat phat tir hop dong da ky, nén bén bj
thiét hai (nguyén don DIC) van c6 quyén yéu cau bdi thudng, 1a ding. Xét cac
yéu cau nay cua DIC nhu sau:

[3.2a] Doi véi yéu cau cua DIC vé gia cude van chuyén;

Thuc té, Hop déng s6 04 d3 dugc DIC thuc hién, DIC da cung cép cho
EVN tong khéi lwong than qua 37 chuyén hang dugc van chuyén bang tau bién,
giao hang tai Cang VT 4 — BT va da dugc 02 (hai) bén nghiém thu; DIC ciing da
tra cho chu tau sb tién cude thuc té theo cac Hop dong thué tau van chuyén than
theo cac hoa don VAT.

Tuy nhién, trong d6 c¢6 mot sd chuyén hang DIC dugc hudng tién hoa
hdéng mirc 1,50% trén cude phi nén dugc giam trir; cac hoa don VAT thé hién ty
gia USD 4p dung theo ting thoi diém thanh toan cudc cho céc cha tau. Vi vay,
Toa an cdp so tham da xem xét s tién chénh léch cudc tau DIC phai tra thém
cho chu tau cy thé ting chuyén hang voi két qua, tong sé tién cude ting thém
80.959.941.175d (tdm muwoi ty, chin tram ndm muoi chin triéu, chin tram bon
muroi mot nghin, mét tram bay mwoi lam dong).

[3.2b] Pi véi yéu cau ctua DIC vé chi phi thué gau x(c;

Qua xem xét cac hop déng mua ban than ctia DIC véi cic nha cung cip
than cua Indonesia nhan théy, cO cac chuyén 4,6,9,12, 15, 20 quy dinh 10 chi
phi gau xtic do bén mua (bi don) chiu, cac chuyén con lai quy dinh chung chi
phi bc xép do bén mua chiu. Vi vay, trinh bay ctia nguyén don DIC vé viéc
DIC khong c6 chung tir thanh toan riéng cho chi phi thué gau xuc, vi chi phi nay
do nguoi ban thuce hién va DIC phai chiu chi phi nén da thanh toan chung trong
tién mua than, 1a c6 co sd. Toa an cdp so tham ap dung theo Thong 1¢ hang hai
vé thué gau xuc tir 01-02USD/tan, muc gia do nguyén don DIC yéu cau
1,5USD/tan 1a phu hop nén Toa an cip so tham xac dinh tong cong sb tién chi
phi ting thém cho gau xtc 31.597.211.475d (ba muwoi mét 1y, nam tram chin
muoi bdy triéu, hai tram muwoi mét nghin, bon tram bay muoi lam dong).

[3.2c] Xét trach nhiém cua cac bén ddi véi cac chi phi néu trén, Hoi
ddng xét xir phuc thAm nhan thy;

Tai phién toa phuc tham, nguoi dai dién theo phap luat cia bi don EVN
xéac dinh, cac khoan chi phi vé gia cudc van chuyén va thué gau xtc ting thém
do d6 sau ludng ctia Cang VT 4 khong dam bao ma nguyén don DIC dua ra va
dugc Toa 4n cap so tham chap nhan néu trén 1 hop 1y, tinh toan dung vé s6 liéu,
EVN chi khong doéng y vé trach nhiém boi thudng. Mic du, Hoi dong xét xir
phuc thim d3 giai thich va yéu ciu cac bén c6 ¥ kién vé viée c6 yéu cau trung
cdu co quan chuyén mon xac dinh lai 02 (hai) khoan chi phi ting thém néu trén
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hay khong, nhung ca EVN va DIC déu khong c6 yéu cau vi cho rang diéu nay 1a
khong can thiét. Vi vay, c6 du co sd dé Hoi dong xét xtr phuc tham chap nhan sb
tién cudc ting thém 13 80.959.941.175d va s tién gau xuc ting thém 1a
31.597.211.475& @é 1am co so giai quyét vu an.

V& trach nhiém cua cic bén dbi véi cac chi phi ting thém néu trén: Do
da xac dinh duoc trach nhiém nay la thudc vé ca 02 bén, xuét phat tur viéc ky két
hop ddng vé d6 sdu mén nude khong phu hop véi thuc té, trong qua trinh thyc
hién hop ddng 02 bén ciing khong c6 stra ddi, bd sung, van cung nhau chip nhan
cac chi phi tang thém nhung ciing khong c6 quy dinh rd bén nao phai chiu ddi
v6i cac khoan chi phi ting thém ndy. Do d6, Hoi dong xét xtr phic tham chap
nhan quan diém cua Kiém sat vién tham gia phién toa, chip nhan mot phan
khéng cao ciia EVN d6i véi khoan tién nay, budc DIC va EVN, mdi bén phai
chiu mot ntra, cu thé véi sé tién dugc boi thuong thiét hai do khong dam bao
mén nuée theo hop déng gom cude van chuyén 12 40.479.970.587d va chi phi
tang thém cho gau xuc 1a 15.798.605.738d; tong cong 1a 56.278.576.3254.

[3.3] Xét khang cdo cua nguyén don DIC, Khang nghi cua Vién trudng
Vién kiém sat nhan dan cip cao tai Thanh phé HO Chi Minh yéu ciu EVN phai
bdi thudng mot nira (50%) thiét hai cho DIC do khong dam bao vé do sau ludng
ciia Cang VT 4 ma EVN di cam két tai Hop dong s6 04, dan dén viéc DIC phai
thué tau nho cho phu hop vai do sau thuc té cua ludong hodc thué tau 16n nhung
phai cho non tai thi méi vao duoc ludng ciia Cang VT 4, lam cho gia than ting
thém, gay thi¢t hai cho DIC, nhu sau;

[3.3a] Trong vu an ndy, phan thiét hai do gia than ting thém theo yéu cau
ciia nguyén don DIC 1a 42.129.615.301d, véi 1y do cho rang, khi mua than
chuyén ché bang tau ¢& 16n ludén duge mua véi gia thap hon vi mua sb lugng 16n
s& dugc chiét khau nhiéu hon. Pé chirng minh, trong qué trinh giai quyét vu an &
giai doan phuc tham, DIC di c¢6 cung cap cac Thu bao gia than ctia nha thau
cung cap than nudc ngoai trong khoang thoi gian tir thang 3-2017 dén thang 4-
2018, thé hién don gia cta 16 hang cho tau 20.000-30.000 tan cao hon 2USD/tan
s0 voi tau 35.000-50.000 tin va céc tai lidu ndy da co hop phap hoa lanh su.

[3.30] Tuy nhién, Hoi dong xét xir phuc thim nhéan thay, viéc mua than
chuyén ché bang tau c& 16n ludn duge mua véi gia thap hon vi mua sé lwong 16n
s& duge chiét khau nhiéu hon, nhu trinh bay ctuia nguyén don, 1a sy théa thuan
giita DIC va bén cac nha cung cép than, khong thudc pham vi diéu chinh cua
Hop dong s6 04, EVN khéng c6 trach nhiém d6i véi gia than trong cac hop dong
mua ban than gitra DIC va nha cung cap than da thoéa thuan va ky két thyc hién.
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[3.3c] Hon nita, trong qua trinh giai quyét vu an, nguyén don DIC di c6
trinh bay, DIC chon phuong an thué tau co trong tai phu hgp véi mén nudce thuc
té clia cang ngay tir dau ma khong thuc hién viéc thué céc tau c& 16n dung theo
mén nude duge chi dan trong Hop dong sé 04, rdi sau d6 san tai hang ra cac
phuong tién van tai nho dé dua vao cang dd, vi nhu vy gia cudc van chuyén
can phai chi phi thém 01 1an bdc d& va viéc thué thém cac phuong tién nho vao
cang s& cao hon nhiéu 1an, nén DIC di 4p dung cac bién phap hop 1y dé han ché
ton that theo quy dinh cua Diéu 305 Luat Thuong mai. Theo d6, thiét hai cua
DIC do do sau ludng (con goi 1a mén nudc) cia Cang VT 4 khong ding nhu
Hop ddng s6 04 gay ra, da duoc Hoi ddng xét xir phuc tham xac dinh, EVN phai
bdi thuong mot nira cac chi phi tang thém vé gia cudc van chuyén va thué gau
xuc theo nhu phan tich va nhan dinh néu trén, 1a da bam bao duoc quyén va loi
ich hop phap cua DIC.

[3.3d] Vi vay, Hoi dong xét xr phiic thAm nhan thdy, yéu cau cua
nguyén don DIC vé phan thiét hai do gia than ting thém sé tién 42.129.615.301d
la khong phu hop véi thuc té vu an ndy. Khang céo cua nguyén don DIC va
Khang nghi cta Vién truong Vién kiém sat nhan dan cap cao tai Thanh phd Ho
Chi Minh vé phan nay 1a khong c6 co so.

[3.4] Xét khang céo cta bi don EVN d6i v6i quyét dinh cta Toa an cap
so tham chap nhan yéu cau ctia nguyén don DIC vé viéc bi don EVN phai tra lai
14.510.444.8804 1a so tién phat vi pham chét luong than DIC da tra vuot qué
8%; khong chdp nhan gidi quyét yéu ciu phan t6 cia bi don EVN vé phat
nguyén don mirc 8% do vi pham vé chit luong than, nhu sau;

[3.4a] Hop dong mua ban than chay thir nha may nhién dién VT 4 dugc
ky két trén co so tu nguyén cua cac bén, trong do6 tai Muc 2 Phu luc 3 cuia Hop
ddng s6 04 va Hop dong stra doi bod sung ky ngay 01/02/2018 ¢ phan Bang gia
va diéu chinh gia quy dinh vé truong hop than khong ding quy céch, khong phu
hop, thi EVN c6 quyén phat DIC 8% gia tri chuyén hang theo gia tri hoa don
trude thué cua 16 hang tuong tng va lya chon mot trong cac giai phap nhu tir
chéi nhan 16 hang hodc chap nhan 16 hang nhung thanh toan gia héa don chiét
khau, trir theo cong thic tinh cho ting chi sé cua than khéng dugce dam bao theo
hop dong (BL 513-518, 571 tap 3).

Trong qua trinh thue hién Hop ddng sé 04, EVN va DIC da cung thong
nhat xac nhan, EVN di nhan cac 16 hang c6 chét luong than khong dung quy
cach, khong phu hop, véi gid twong ung véi thuc té chat luong than va da duoc
ghi vao hoa don. Theo nhu hai bén di théng nhat cach tinh tai Bién ban hop
ngay 29/11/2017 va ngay 13/12/2017 (BL 3555, 3568 tdp 32) thi tong sb tién
EVN giam trir caa 26 chuyén ¢ vi pham vao s tién phai thanh toan cho DIC la
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84.803.868.229¢ nén s6 tién EVN chua thanh toan cho DIC chi con
48.303.665.456d nhu sy thira nhan cua hai bén. Vi vay, yéu ciu cua nguyén don
DIC vé viéc bi don EVN phai tra lai 14.510.444.880d véi 1y do day la so tién
phat vi pham chat luong than DIC d3 tra vuot qua 8%, 1a khong ¢ co so. Khang
céo cia bi don EVN vé khoan tién nay 1a c6 co sé chap nhén.

[3.4b] P6i voi diéu khoan phat 8% gid tri chuyén hang than cé chét
lwong khong phu hop theo Hop dong sé 04, nguyén don khong ddng ¥ véi yéu
cau phan td ciia bi don EVN yéu ciu DIC phai thanh toan cho EVN sé tién
70.293.423.3494d; thém nita, nguyén don DIC con yéu cau bj don EVN phai tra
lai 14.510.444.8804 1a s6 tién phat vi pham chat luong than DIC da tra vuot qua
8% (84.803.868.229d - 70.293.423.349d). Toa an cip so tham cho ring, ndi
dung tai Muc 2 Phy luc 3 ctia Hop dong s6 04 va Hop dong sira d6i bo sung ky
ngay 01/02/2018 nhu trén da chira dyng viéc mot 16 than vi pham chat luong bi
xtr 1y hai 1an, vira bi phat 8%, vira bi giam trir gia, vuot qua muc phat quy dinh
tai Diéu 301 Luat Thuong mai: mitc phat cho cdc vi pham hop dong ciia mot
bén khong vieot qua 8% phan nghia vu hop dong bi vi pham. Thyc té, bi don
nhan 16 hang véi gia chiét khiu ttrc 1a gia da bi giam tuong tmg véi mirc d6 vi
pham va trir thang vao hoa don da 1a 1 khoan phat vi pham ddi voi nguyén don
nén phan diéu khoan quy dinh phat 8% gia tri chuyén hang than c6 chat luong
khong pht hop véi hop dong nén khéng cé hiéu luc, 1a khong ding. Hon nita,
trong qua trinh giai quyét vu an, cac bén ky hop dong khong yéu cau Toa an
tuyén vo hiéu diéu khoan nay. Pdi véi diéu khoan phat 8% gia tri chuyén hang
than c6 chét lugng khong phi hop theo Hop dong 04 Hoi dong xét xir nhan théy,
tai Bién ban hop ngay 19/12/2018, nguyén don va bi don di théng nhat ty 1¢
phat cho timg chuyén than, tong cong s tién phat hai bén di chip nhan 1a
40.245.165.652d. Sau do, tai cadc Bién ban hop ngay 11/6/2019 va ngay
10/9/2019, bi don thay d6i yéu cau nguyén don phai chiu phat dt 8% nhu hop
dong da ky vai tri gia phat 14 70.293.423.349d (BL 3531, 3521, 3515 tap 32) thi
nguyén don méi thay doi khéng ddng ¥ chiu khoan phat 8% nay nita. Nhu vay,
can chép nhan mot phén khang céo ctuia bi don EVN, stra ban &n so tham vé phén
nay theo hudng, chap nhan mot phan yéu cau phan t cua bi don EVN vé phat
nguyén don mirc 8% do vi pham vé chat lugng than, budc DIC phai thanh toan
cho EVN khoan tién phat vi pham chit lwong than v&i s tién Ia
40.245.165.625d theo nhu sy thong nhat ty 1¢ phat cho timg chuyén than cua ca
02 (hai) bén tai Bién ban hop ngay 19/12/2018 1a phu hop, dam bao quyén va loi
ich hop phap cua cac duong su.

[3.5] Xét khang c4o cua nguyén don DIC, khang cdo cua bi don EVN va
Khang nghi ctia Vién trudng Vién kiém sat nhan dan cap cao tai Thanh phd Ho
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Chi Minh dbi véi viéc giai quyét tranh chap khoan tién phat vi pham nghia vu
thanh toan va lai cham thanh toan cia Toa an cép so' thadm, nhu sau;

[3.5a] Theo Hop dong di ky giira hai bén thi EVN phai thanh toan cho
DIC Dot 1 1a 90% va Pot 2 phai thanh toan cho du 100% gia tri hoa don trong
vong 15 ngay 1am viéc ké tir ngdy EVN nhan du cac hd so thanh toan hop 18 bao
gdm céac thanh phan hd so nhu quy dinh tai hop dong do DIC ndp. Tai Muc 3
ctiia Phy luc 11 Hop ddng sb 04 thé hién: Truwong hop chdm thanh toan, bén c6
161 sé phdi thanh todan cho bén con lai mot khoan phat cham thanh toan tinh twe
ngay lam viéc sau ngay dén han thanh todn, ty 1é phat chdm thanh todn twong
ing voi 1di sudt huy déng von ngdn han cia VCB tai thoi diém thanh todn, mirc
phat t6i da la 8% gid tri hop dong. Thém nita, tai khoan 2 Piéu 307 Luat
Thuong mai quy dinh, bén bi vi pham c6 quyén yéu cau ca phat vi pham va yéu
cau boi thudng thiét hai. Vi vy, Toa an cip so tham di can cir vao quy dinh tai
Hop dong sé 04 néu trén va can ctr vao khoan 2 Piéu 307 Luat Thuong mai xac
dinh nguyén don DIC c6 quyén yéu cau bi don EVN phai chiu phat vi pham
nghia vy thanh toan va chiu 1ai chdm thanh toan, la ding.

[3.5b] Do nguyén don DIC khéng yéu cau EVN phai chiu phat vi pham
nghia vu thanh toan va chiju 13i chdm thanh toan dbi vé6i toan bo 37 chuyén hang,
ma chi yéu cau d6i v6i mot sd chuyén hang cu thé trén sb tién bi don chim
thanh todn, dong thoi ¢ chuyén nguyén don chi yéu cau phat vi pham 8%, ¢o
chuyén chi yéu cau chiu 14i cham tra, c6 chuyén yéu cau ca phat vi pham 8%, ca
1ai cham tra. Trong khi d6, Hop dong s6 04 duoc thuc hién thanh 37 chuyén
hang va mdi chuyén lai c6 cac dot thanh toan theo cdc mdc thoi gian khac nhau,
nén Toa 4n cép so thAm da xem xét viéc thanh toan d6i voi tat ca 37 chuyén dé
ldy d6 l1am co so giai quyét yéu cau ctia nguyén don. Pong thoi, ddi voi 13i sudt
cham thanh toan, Toa an cép so thAm chép nhan dinh, muc 13i 9,25% cho tit ca
cac ky han ma nguyén don DIC yéu cau d6i voi EVN vi muc 13i nay thap hon 13i
ngan han qua han ctia ngan hang, 1a co can ci.

[3.5¢] Xét nguyén nhan dan dén viéc EVN cham thanh toan cho DIC 1a
do 161 ngang nhau ctia ca 02 (hai) bén trong qué trinh ky két va thuc hién Hop
ddng s6 04 nén Toda an cap so thdm quyét dinh mdi bén phai chiu mot nira (50%)
tong s tién phat vi pham nghia vu thanh todn va chiu 1di cham thanh toan, 13
phu hop, dam bao quyén va loi ich hop phéap cta cic duong su. Khang cdo cua
nguyén don DIC va khang cdo cta bi don EVN dbi véi cac khoan tién nay 1a
khong c6 co so.

[3.5d] Xét Khang nghi cua Vién truéng Vién kiém sat nhan dan cap cao
tal Thanh phé HO Chi Minh cho réng, tai muc [7.8] cia Ban an so tham vé viéc
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xem x€t cac chuyén tau cua nguyén don ciling nhu viéc thanh toan ctia bi don da
cO su sai sOt nhu sau:

+ Poi véi chuyén 5 — tau MV.ZHONGYU 89: Nguyén don ban giao
chtng tir thanh toan hop 1& ngay 01/9/2017, ngay dén hét han thanh toan 1a ngay
25/9/2017. S6 tién bi don phai thanh toan Dot 1 13 34.779.635.762d. Bi don
thanh toan thanh sé tién 17.304.844.802d sau cung ngay 27/9/2017 (qua han 02
ngay). Do d6, yéu cau phat vi pham hop dong 8%, sb tién 8% x 17.304.844.8024
= 1.384.387.584d 1a ¢ can ctr chip nhan.

Ban 4n so tham cho rang bi don thanh toan dung han nén khong chap
nhan yéu cau phat vi pham hop dong 1a khong dung.

+ Chuyén 6 MV. VINALINES FORTUNA:

Dot 1: Nguyén don yéu cau phat vi pham hop dong 8%. Nguyén don ban
giao chiing tir thanh toan hop 1& ngay 11/9/2017, ngay dén hét han thanh toan 1a
ngay 02/10/2017. S6 tién bi don phai thanh toan Pot 1 1a 13.384.160.396d. Bi
don thanh toan so tién 3.318.477.2394d sau cung (ngay 14/9/2017 — tré 05 ngay).
Do d6, yéu cau phat vi pham hop dong 8%, sb tién 8% x 3.318.477.239d =
265.478.179d 14 c6 can cir chap nhan.

Pot 2: Nguyén don yéu ciu tinh 14i chdm thanh toan. Nguyén don cho
rang ban giao chimg tir thanh toan hop 1& ngay 23/7/2018, tuy nhién tai thoi
diém nay hai bén da ky hop dong stra d6i bo sung yéu cau Hoéa don Thué gia tri
gia taing 10% khi thanh toan, dén ngay 25/12/2018 (Céng vin sd 856 ngay
25/12/2018 cua DIC) thi nguyén don méi bd sung Hoa don Thué gié tri gia tang
10% nén thoi diém ban giao chimg tir thanh todn hop 1& x4c dinh 1a ngay
25/12/2018, ngay dén hét han thanh toan 1a ngay 16/01/2019. Sé tién bi don phai
thanh toan Dot 2 1a: 1.487.128.9324.

Bi don thanh toan 297.426.466d (ngay 27/12/2018 — qua han 136 ngay),
60.241.045 dong (ngay 22/5/2019 — qua han thanh todn), sd tién con lai chua
thanh toan 1.129.461.4214.

Do do, yéu cau tinh 13i cham thanh toan dbi véi s tién con lai chua
thanh toan 1.129.461.421d ciia nguyén don 1a c¢6 can ctr chap nhan, thoi gian
tinh tir ngay 17/01/2019 theo 13i suat quy dinh tai Piéu 306 Luat Thuong mai
2005.

Ban 4n so tham cho rang bi don thanh toan dung han nén khong chap
nhan yéu cau phat vi pham hop dong 1a khong dung.

+ Chuyén 10 MV.PAZEH WISDOM:
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Pot 1: Nguyén don yéu cau phat vi pham hop dong 8%. Nguyén don ban
giao ching tur thanh toan hop 1€ ngay 10/10/2017 (bién ban ban giao ching tir ¢6
x4c nhan hai bén va Cong vin 1155/DUC-KDT ngay 10/10/2017), ngay dén hét
han thanh toan 1a ngay 01/11/2017. S tién bi don phai thanh toan Pot 1 1a
15.810.888.416d. Bi don thanh toan 69.993.848d (ngay 13/7/2018 — qua han 254
ngay). Do d6, yéu cau phat vi pham hop dong 8%, sb tién 8% x 69.993.848d =
5.599.508d cuia nguyén don 1a c6 cin cit chip nhén.

+ Chuyén 11 MV. AUTALI

Dot 1: Nguyén don yéu cau phat vi pham hop dong 8%. Nguyén don ban
giao chuing tu thanh toan hgp 1€ ngay 13/10/2017 (Cong van 1177/CA-AVT
ngay 13/10/2017), ngay dén hét han thanh toan 1a ngay 06/11/2017. Sé tién bi
don phai thanh todn Dot 1 1a 18.416.365.548d. Bi don thanh toan
9.197.113.2324 sau cung (ngay 13/11/2017 — ngay qua han 10 ngay). Do do, yéu
cau phat vi pham hop dong 8%, so tién 8% x 9.197.113.232d = 735.769.059d
ctia nguyén don 13 ¢6 cin ct chap nhan.

+ Chuyén 13 MV. EAST AYUTTHAYA:

Dot 1: Nguyén don yéu cu phat vi pham hop dong 8%. Nguyén don ban
giao chung tu thanh toan hgp 1€ ngay 10/10/2017 (Cong van 1153/CA-AVT
ngay 10/10/2017), ngay dén hét han thanh toan 1a ngay 01/11/2017. Sé tién bi
don phai thanh toan Dot 1 1a 26.684.517.042d. Bi don thanh toan sb tién
924.676.847d sau cung (ngay 13/7/2018, qua han 254 ngay). Do d6, yéu cau
phat vi pham hop dong 8%, so tién 8% x 924.676.847d = 73.974.148d cua
nguyén don 13 ¢ can cir chap nhan.

+ Chuyén 15 MV. LUCKY PIONEER:

Dot 1: Nguyén don yéu cau phat vi pham hop dong 8%. Nguyén don ban
giao chimg tir thanh toan hop 1& ngay 13/10/2017, ngay dén hét han thanh toan
la ngay 06/11/2017. Sé tién bi don phai thanh toan Dot 1 13 22.902.048.398d. Bj
don thanh toan so tién 11.223.616.203d (ngay 13/11/2017 qua han 07 ngay). Do
d6, yéu cau phat vi pham hop dong 8%, sb tién 8% x 11.223.616.203d =
897.889.296d cuia nguyén don la c6 can cu.

+ Chuyén 16 MV. PHUONG PONG 06:

Ban 4n so thdm chdp nhan yéu cau phat vi pham cia nguyén don la
ding. Tuy nhién, tinh todn sai ddi vai s6 tién phat vi pham. Theo do, s6 tién 8%
X 1.457.966.358d = 116.637.309d, nhung Ban 4n lai tinh todn véi sd tién
145.796.636d 1a khong dung.

+ Chuyén 17 MV. SOUTHERN SPIRIT:
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Pot 1: Nguyén don yéu cau phat vi pham hop dong 8%. Nguyén don ban
giao chimg tir thanh toan hop 1¢ ngay 15/11/2017, ngay dén hét han thanh toan
la ngay 07/12/2017. S6 tién bi don phai thanh toan Pot 1 13 28.377.498.711d. Bi
don thanh toan 550.499.5114d sau cung (ngay 13/7/2018 — qua han 218 ngay).
Do d6, yéu cau phat vi pham hop dong 8%, sb tién 8% x 550.499.511d =
44.039.961d cua nguyén don 1a co cin cr chip nhén.

+ Chuyén 19 MV. HARMONY SOURCE:

Dot 2: Nguyén don ban giao ching tir thanh toan hop 1€ ngay 23/7/2018,
ngay dén hét han thanh toan 1a ngay 14/8/2018. Sé tién bi don phai thanh toan
Dot 2 1a 2.643.727.407d. Bi don thanh toan sb tién 528.745.482d (ngay
27/12/2018 — qua han 135 ngay); s tién 2.114.981.925d (ngay 22/5/2019 — qué
han 281 ngay). Do d6, yéu cau phat vi pham hop dong 8%, sb tién 8% x
2.643.727.407d = 211.498.192,56d ciia nguyén don 1 ¢6 can ct chap nhan.

+ Chuyén 20 MV. OUPULAI 18:

Dot 1: Nguyén don ban giao chung tu thanh toan hgp 1€ ngay
15/11/2017, ngay dén hét han thanh toan 1a ngay 07/12/2017. Sé tién bi don phai
thanh toan Dot 1 13 21.737.876.640d. Ngay 20/12/2017, bi don thanh toan sd
tién 21.737.876.640d. Ngay 20/12/2017, bi don thanh toan sb tién
21.737.876.640d (qua han 13 ngay). Do d6, yéu cu phat vi pham hop dong 8%,
s6 tién 8% x 21.737.876.640d = 1.739.030.131d cua nguyén don 13 c6 cin cu
chap nhan.

+ Chuyén 23 MV. ASAHI MARU:

Dot 2: Nguyén don ban giao ching tu thanh toan hop 1€ ngay
25/12/2018, ngay dén hét han thanh toan 1a ngay 16/01/2019. Sé tién bi don phai
thanh toan Dot 2 1a 7.056.302.974d. Bi don chua thanh toan. Do d6, yéu cau
phat vi pham hop ddng 8%, s tién 8% x 7.056.302.974d = 564.504.238d va yéu
cAu tinh 1di cham thanh toan ddi véi sd tién con lai chua thanh toan
7.056.302.974d ciia nguyén don 1a co can ctr chap nhan, thoi gian tinh tir ngay
17/01/2019 theo 13i suat quy dinh tai Diéu 306 Luat Thuong mai.

+ Chuyén 24 MV. HUAYOU 2:

Dot 2: Nguyén don ban giao ching tu thanh toan hop 1€ ngay
25/12/2018, ngay dén hét han thanh toan 1a ngay 16/01/2019. Sé tién bi don phai
thanh toan Dot 2 13 3.962.696.332d. Bi don chua thanh toan. Do dé, yéu cau
phat vi pham hop ddng 8%, so tién 8% x 3.962.696.332d = 317.015.707d va yéu
cAu tinh 1di cham thanh toan ddi véi sd tién con lai chua thanh toan
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3.962.696.3324d clia nguyén don 1a c6 cin cir chdp nhan, thoi gian tinh tir ngay
17/01/2019 theo 13i suat quy dinh tai Diéu 306 Luat Thuong mai.

+ Chuyén 26b MV. NING AN CHENG - 12.100 MT:

Dot 1: Nguyén don ban giao chung tu thanh toan hop 1€ ngay
05/01/2018, ngay dén hét han thanh toan 1a ngay 29/01/2018. Sé tién bi don phai
thanh toan Pot 1 14 19.941.456.3544d. Bi don thanh toan s tién 17.725.738.9824
(ngay 09/02/2018 — qua han 11 ngay), sb tién 2.215.717.372d (ngay 06/7/2018 —
qua han 158 ngay). Do d0, yéu cau phat vi pham hop dong 8%, sb tién 8% x
19.941.456.354d = 1.595.316.5084 ctia nguyén don 13 ¢6 cin c&t chap nhén.

Dot 2: Nguyén don ban giao ching tu thanh toan hop 1€ ngay
25/12/2018, ngay dén han thanh toan 1a ngay 16/01/2019. S tién bi don phai
thanh toan Dot 2 13 2.215.717.373d. Bi don chua thanh toan. Do d6, yéu cau tinh
13i cham thanh toan ddi véi s6 tién con lai chua thanh toan 2.215.717.373d cuia
nguyén don 1a c6 can cir chap nhan, thoi gian tinh tir ngdy 17/01/2019 theo 13i
suat quy dinh tai Diéu 306 Luat Thuong mai.

+ Chuyén 27 MV. HARMONY SOURCE:

Dot 1. Nguyén don ban giao chung tu thanh toan hop 1€ ngay
29/12/2017, ngay dén han thanh toan 1a ngay 22/01/2018. Sé tién bi don phai
thanh toan Pot 1 13 28.007.817.392d. Bi don thanh toan s tién 3.974.589.992d
sau cung (ngay 06/7/2018 — qué han 165 ngay). Do d6, yéu cau phat vi pham
hop ddng 8%, sb tién 8% x 3.974.589.992d = 317.967.199d cia nguyén don 1a
c6 can clr chap nhan.

+ Chuyén 30 MV. NEW GENERAL:

Dot 1: Nguyén don cho ring ban giao chimg tir thanh toan hop 1é ngay
02/3/2018, tuy nhién tai thoi diém nay hai bén di ky hop ddng sira d6i bo sung
yéu cau Hoa don Thué gi4 tri gia ting 10% khi thanh toan, dén ngay 25/12/2018
(Cong vin sd 856 ngay 25/12/2018 ciia DIC) thi nguyén don méi bo sung Hoa
don Thué gié tri gia ting 10% nén thoi diém ban giao chung tir thanh todn hop
1¢ xac dinh 1a ngay 25/12/2018, ngay dén hét han thanh toan 1a ngay 16/01/2019.
S tién bi don phai thanh toan Pot 1 1a 34.530.319.5334.

Bi don thanh toan nhu sau: Ngay 13/3/2018, 1a 30.693.617.3624; ngay
22/6/2018, 1 3.836.702.171d, khong quéa han. Do d6, yéu cau phat vi pham hop
doéng 8%, s tién 8% x 3.836.702.171d = 306.936.174d cta nguyén don 1a
khong ¢6 cin ctr chap nhan. Ban 4n so tham chip nhan yéu cdu phat vi pham
hop ddng cta nguyén don 13 khong chinh x4c.

+ Chuyén 34a MV. EFFICIENCY OL — 21.450 MT:
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Dot 1: Nguyén don ban giao ching tir thanh toan hop 1€ ngay 05/4/2018,
ngay dén hét han thanh toan 1a ngay 27/4/2018. Sé tién bi don phai thanh toan
Pot 1 1a 45.758.011.135d. Bi don thanh toan sb tién 4.159.819.195d (ngay
13/6/2018 — qua han 47 ngay). Do d6, yéu cau phat vi pham hop dong 8%, sd
tién 8% X 4.159.819.195d@ = 179.223.986d ciia nguyén don 13 c6 cin ctr chap
nhan.

+ Chuyén 34b MV. EFFICIENCY OL —11.552 MT:

Dot 1: Nguyén don ban giao chirng tir thanh toan hop 1€ ngay 05/4/2018,
ngay dén hét han thanh toan 1a ngay 27/4/2018. Sé tién bi don phai thanh toan
Pot 1 1a 24.643.298.045d. Ngay 13/6/2018, bi don thanh toan sd tién
2.240.299.823d sau cung (qua han 47 ngay). Do d6, yéu cau phat vi pham hop
dong 8%, so tién 8% x 2.240.299.823d = 179.223.986d cua nguyén don la c6
cin ct chap nhan.

Tong két lai, sb tién phat vi pham hop dong vé thoi han thanh toan véi
murc 8% gia tri hop dong vi pham ma nguyén don dugc chap nhan phai 1a céc
chuyén: 2, 5, 6, 7, 8, 10, 11, 13, 15, 17, 22, 26a, 26b, 27, 28, 29a, 29b, 30, 34a,
34b, 35, 36, 37 (bot 1); Dot 2 gém cac chuyén: 16, 19, 20; téng cong s6 tién vi
pham 1a 13.496.350.333 dong.

Ban an so tham chi chdp nhan dbi véi so tién phat vi pham la
5.100.898.270 dong dbi véi cac chuyén, tau Pot 1 gdm: 2, 7, 8, 11, 22, 26a, 26b,
28, 29a, 29D, 30, 32, 35, 36, 37 va tinh sai s6 ddi voi chuyén 16 1a khong chinh
xac, chénh léch 8.395.452.063 déng, gay thiét hai cho nguyén don.

Xét Khang nghi ciia Vién truong Vién kiém sat nhan dan cdp cao tai
Thanh phé HO Chi Minh nhu trén 1a dung nén Hoi dong xét xtr phuc tham chip
nhan, stra Ban 4n so thAm vé phan nay theo hudng nhu sau: Xac dinh tong cong
s6 tién phat vi pham nghia vu thanh toan phu hop véi cam két, dugce chip nhan
1a 13.496.350.333 ddng va s6 tién 1ai cham thanh toan phu hop véi cam két,
dugc chap nhan 13 13.851.517.587d; tong cong 1a 27.347.867.920d. Do da xac
dinh duoc nguyén nhan dan dén viéc EVN cham thanh toan cho DIC la do 15i
ngang nhau cua ca 02 (hai) nén mdi bén phai chiu mot nira (50%) tong sd tién
phat vi pham nghia vu thanh toan va chiu 1ai cham thanh toan. Vi vay, EVN chi
phai thanh toan cho DIC 50% tién phat vi pham nghia vu thanh toan va 13i chim
tra néu trén véi tong sd tién 1a 13.673.933.960d.

[3.6] Xét khdng cdo ciia bi don EVN vé viéc Toa dn cdp so tham gidi
quyét yéu cau ciia nguyén don DIC doi véi khodn tién hang ma nguyén don cho
rang EVN con no chira thanh todn véi sé tién 48.303.665.456d, nhw sau;
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[3.6a] Trong qua trinh giai quyét vu an, nguyén don DIC va bi don EVN
déu théng nhat sb tién hang EVN chua thanh toan con lai 1a 48.303.665.4564,
pht hop véi cac tai lidu, chting ctr do hai bén cung cép trong hd so vu 4n (BL
5607, 5627, 5633 tap 55). Bi don EVN can ctr vao quy dinh cia Bo luat dan su
dé cam gitr khoan tién nay dé trir vao tién EVN phat DIC 8% do vi pham vé chat
lugng than theo hop dong hai bén da ky. Toa an cap so thdm nhén thiy, hai bén
ky két va thuc hién hop dong mua ban hang hoa da co6 Luat Thuong mai diéu
chinh nén viéc cAm gitr khoan tién nay ctia EVN 1a khong phu hop véi quy dinh
ctia Piéu 51 Luat Thuong mai vé nglmg thanh toan tién mua hang. Vi vay, EVN
c6 nghia vu phai tra cho DIC s6 tién hang EVN con no 48.303.665.4564 1a dtng
quy dinh phap luat.

[3.6b] Bi don EVN khang cdo khong dong ¥ voi viée giai quyét cua Toa
an cap so tham ddi v6i khoan tién hang ma EVN con ng chua thanh toén cho
DIC sb tién 48.303.665.456d néu trén, 1a khong c6 co so.

[4] Tt nhitng nhan dinh va cin ci néu trén, Hoi dong xét xir phic tham
khong chap nhan khang cdo ciia nguyén don Cong ty cd phan Pau tu va Thuong
mai DIC, chip nhan mot phan yéu cau khang cdo cua bi don Tap doan PL Viét
Nam va chép nhan mot phén Quyét dinh khang nghi cua Vién truéng Vién kiém
sat nhan dan cip cao tai Thanh phé H6 Chi Minh; sra Ban an kinh doanh
thuong mai so tham sd: 01/2024/KDTM-ST ngay 04/01/2024 cua Toa an nhan
dan tinh Ba Ria — Viing Tau theo nhu phan tich va nhan dinh néu trén cua Hoi
dong xét xir phuc tham.

[5] Trong phan v kién, quan diém trinh bay tai phién toa phtc tham cua
Kiém sat vién tham gia phién tdoa c6 mot phan phu hop v6i nhan dinh néu trén
ctia Hoi dong xét xir phic thim nén phan nay dugc chap nhan.

[6] Nhirng ¥ kién, quan diém ctia cac Luat su trinh bay tai phién toa phuc
tham bao vé quyén, loi ich hop phap ctia bj don EVN ¢6 mot phan phu hop véi
nhan dinh néu trén cua Hoi déng x¢ét X phuc tham nén phr:fm nay duoc chép
nhan.

[7] Vé an phi kinh doanh thwong mai so tham, Hoi dong xét xir phuc
tham nhan théy;

Do stra Ban 4n so thim nén theo quy dinh tai khoan 2 Piéu 29 Nghi
quyét s6: 326/2016/UBTVQH14 ngay 30/12/2016 ctua Uy ban Thudng vu Qudc
hoi, Ho1 déng xét Xt phuc tham xac dinh lai nghia vu chiu an phi dén sy so tham
theo quy dinh tai Piéu 147 cta Bo luat Té tung dan sy va khoan 1 Diéu 26,
khoan 1 Diéu 27 Nghi quyét sb: 326/2016/UBTVQH 14 ngay 30/12/2016 cua Uy
ban Thuong vu Quéc hoi:
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[7.1] Nguyén don DIC phai chiu an phi c¢6 gia ngach theo murc
112.000.000d + 0,1% phan vuot qua 4.000.000.000d trén so tién nguyén don c6
yéu cau nhung khong duoc chip nhan va sb tién nguyén don phai thanh toan cho
bi don do bi don duoc chip nhan médt phan yéu cau phan té (14.510.444.880d +
56.278.576.325@ + 13.673.933.960 + 42.129.515.301d + 40.245.165.652d =
166.837.636.118d). An phi kinh doanh thuong mai so tham DIC phai chju &
274.837.636d;

[7.2] Bi don EVN phai chiu an phi ¢6 gia ngach theo mirc 112.000.000d
+ 0,1% phan vuot qua 4.000.000.000d trén mot phan yéu cau phan t6 khong
dugc chap nhin va cta phan nghia vu phai thanh toan cho nguyén don
(30.048.257.724d + 113.511.637.465d = 143.559.895.189d). An phi kinh doanh
thuong mai so thaim EVN phai chiu la 251.559.8954;

[8] Vé an phi kinh doanh thwong mai phtic thim: Puong su khang cao,
theo quy dinh tai khoan 2 Piéu 29 Nghi quyét s6: 326/2016/UBTVQH14 ngay
30/12/2016 cta Uy ban Thuong vu Qudc hdi, khong phai nop.

[9] Cac quyét dinh khac cua ban 4n so thim khong c6 khang cdo, khéng
nghi da co6 hi¢u luc phép luat theo quy dinh.

Vi cac lé trén;
QUYET PINH:
Can ctr khoan 2 Piéu 308 ctia Bo ludt T tung dan su.

1- Khong chap nhan khang céo cua nguyén don Cong ty Co phan Pau tu
va Thuong mai DIC; chdp nhan mdt phan khang cdo cia bi don Tap doan BL
Viét Nam va chép nhan mot phﬁn Quyét dinh khang nghi cta Vién truong Vién
kiém sat nhan dan cép cao tai Thanh phd H6 Chi Minh; stra Ban 4n kinh doanh
thuong mai so tham sd: 01/2024/KDTM-ST ngay 04/01/2024 cua Tda an nhan
dan tinh Ba Ria — Viing Tau:

Cin ctr vao cac Diéu 30, 37, 39, 40, 147, 217, 227, 266 Bo luat T tung
dan su; cac Picu 24, 25, 51, 301, 302, 303, 304, 305, 306, 307 Luat Thuong mai
2005; Piéu 11 Nghi quyét 01/2019/NQ-HDTP ngay 11/01/2019 ciia Hoi dong
tham phan Toa an nhan dan tbi cao; Piéu 26 Nghi quyét 326/2016/UBTVQH
ctia Uy ban Thudng vu Qudc hoi ngay 30/12/2016;

Tuyén x1r:

1.1. Pinh chi giai quyét phan yéu cau cua nguyén don la Cong ty co
phan Pau tu va Thuong mai DIC vé s tién phat 8% vi pham nghia vu thanh
toan 13 19.608.741.159d (muoi chin 1y, sau tram 1é tam triéu, bay tram bon muoi
mét nghin, mét tram ndam muwoi chin dong).
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1.2. Chap nhan mdt phan yéu cau khoi kién ctia nguyén don Cong ty Co
phﬁn Pau tu va Thuong mai DIC ddi vai bi don Tap doan DL Viét Nam:

Tap doan DL Viét Nam phai thanh toan cho Cong ty Co phan Pau tu va
Thuong mai DIC - dai dién cho Lién danh Cong ty C6 phan Pau tu va Thuong
mai DIC, PT.S.G.E., Cong ty C6 phan VL Ha Noi s tién 153.756.803.1174d
(mot tram nam muoi ba ty, bay tram nam mwoi sdu triéu, tam tram lé ba nghin,
mét tram muoi bay dong), gdm cac khoan sau day:

+ Tién hang bi don chua thanh toan 13 48.303.665.456d (bon muoi tam
1y, ba tram 1é ba triéu, sau tram sau mwoi ldm nghin, bon tram ndm muwoi sdu
dong).

+ Tién doi nhat 1a 35.500.627.376a (ba muoi ldm ty, ndm tram triéu, sdu
tram hai muwroi bay nghin, ba tram bdy muoi sau dong),

+ Tién dugc boi thuong thiét hai do bi don khéng dam biao mén nudc
theo hop dong gdbm cudc van chuyén 1a 40.479.970.587d va chi phi ting thém
cho gau xuc 1a 15.798.605.738d; tong cong la 56.278.576.325d (ndm muoi siu
ty, hai tram bay muwoi tam triéu, nam tram bday muwoi sdu nghin, ba tram hai
muoi ldm dong).

+ Tién phat bi don vi pham nghia vy thanh toan va tién 1ai cham tra 1a
13.673.933.960d (muwoi ba ty, Su tram bay mwoi ba triéu, chin tram ba muoi ba
nghin, chin tram sau muwoi dong).

1.3. Chap nhan mot phan yéu cau phan t6 cta bi don Tap doan DL Viét
Nam vé khoan tién phat vi pham chat luong than 8%;

Cong ty C6 phan Pau tu va Thuong mai DIC - dai dién cho Lién danh
Cong ty C6 phan Pau tu va Thuong mai DIC, PT.S.G.E., Cong ty C6 phan VL
Ha Noi phai thanh toan cho Tap doan DL Viét Nam khoan tién phat vi pham
chat luong than véi s6 tién 1a 40.245.165.652d (bon muroi 1y, hai tram bon muroi
lam triéu, mot tram sau muwoi lam nghin, sdu tram ndm mwoi hai dong).

1.4. Tap doan PL Viét Nam (sau khi khau trir s6 tién 40.245.165.652d
tai muc 1.3 néu trén) cON phai thanh todn cho Céng ty C6 phan Pau tu va
Thuong mai DIC - dai dién cho Lién danh Cong ty C6 phan Pau tu va Thuong
mai DIC, PT.S.G.E., Cong ty Cb phan VL Ha Noi s tién 113.511.637.4654
(mot tram muwoi ba ty, nam tram mwoi mot triéu, sau tram ba muwoi bay nghin,
bén tram sdu muoi lam dong).

Ké tir ngay bén dwoc thi hanh dn c¢é don yéu cdu thi hanh dn, néu bén
phdi thi hanh én khéng chiu trd sé tién néu trén thi hang thang con phdi tra cho
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bén dwoc thi hanh én sé tién lai 10%/mam cia khodn tién chdm thi hanh dn,
twong wng voi thoi gian chuwa thi hanh dn.

1.5. Toan bo sd tién tai muc 1.4 néu trén dugc thanh toan vao tai khoan
s6 31010002388002 ctia Cong ty C6 phan Pau tu va Thuong mai DIC tai Ngan
hang TMCP Pau tu va Phat trién Viét Nam — Chi nhanh Thanh phé HO Chi
Minh.

1.6. Khong chip nhan mot phan yéu cau khoi kién cua nguyén don Cong
ty C6 phan Pau tu va Thuong mai DIC véi sb tién la 126.592.470.466
(14.510.444.880d + 56.278.576.325d + 13.673.933.9604d + 42.129.515.3014).

1.7. Khong chip nhian mét phan yéu cau phan t6 ctia bi don Tap doan
PL Viét Nam véi s6 tién 14 30.048.257.724d (70.293.423.3494¢ —
40.245.165.6254).

1.8. V& an phi kinh doanh thuong mai so tham:

+ Nguyén don Cong ty C6 phan Pau tu va Thuong mai DIC phai chiu 4n
phi c¢6 gia ngach 1a 274.837.636d; nhung duoc trir vao tién tam Ung an phi da
nop 1a 307.915.4384a (ba trim 1é bay triéu, chin tram muwoi ldm nghin, bon trdam
ba muwoi tam dong) theo Bién lai thu sé 0000484 ngay 03/10/2019, s6 0007055
ngay 26/10/2020 va s6 0000720 ngay 10/01/2023 ctia Cuc Thi hanh 4n dan sy
tinh Ba Ria-Viing Tau; Cong ty C6 phan Pau tu va Thuong mai DIC con dugc
nhan lai s6 tién 33.077.802d (ba muoi ba triéu, khéng trdm bdy muwoi bay nghin,
tam tram 1é hai dong).

+ Bi don Tap doan PL Viét Nam phai chiu an phi c6 gid ngach la
251.559.895d; nhung duoc trir vao tién tam tng an phi da nop 1a 89.146.7124
(tdm muwoi chin triéu, mot tram bon muwoi sau nghin, bay tram mwoi hai dong)
theo Bién lai thu s6 0007361 ngay 21/12/2020 cua Cuc Thi hanh an dan sy tinh
Ba Ria-Viing Tau; Tap doan DL Viét Nam con phai ndp sb tien 1a 162.413.183d
(mot tram sau muwoi hai triéu, bén tram muoi ba nghin, mot tram tam muoi ba
dong).

2- Vé an phi kinh doanh thuong mai phiic tham: Cac duong su khang
cao khong phai np;

+ Hoan tra cho Cong ty C6 phan Pau tu va Thuong mai DIC s6 tién tam
tmg &n phi kinh doanh thuong mai phic tham da nop 2.000.000d (hai triéu
dong) theo Bién lai thu s6 0000215 ngay 25/01/2024 cua Cuc Thi hanh an dan
su tinh Ba Ria-Viing Tau.

+ Hoan tra cho Tap doan PL Viét Nam (EVN) s tién tam tmg &n phi
kinh doanh thuong mai phuc tham da ndp 2.000.000d (hai triéu dong) theo Bién
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lai thu sb 0000203 ngay 19/01/2024 cta Cuc Thi hanh 4n dan sy tinh Ba Ria-
Viing Tau.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Piéu 2
Luat Thi hanh 4n dan sy dugc sta doi, bd sung nam 2014 thi nguoi duoc thi
hanh an dan sy, ngudi phai thi hanh an dan sy cé quyén thoa thuan thi hanh an,
quyén yéu cau thi hanh an, ty nguyén thi hanh an hodc bi cudng ché thi hanh an
theo quy dinh tai cac diéu 6, 7, 7a, 7b va 9 Luat Thi hanh 4n dan sy duoc stra
d6i, b6 sung nam 2014, thoi hiéu thi hanh an duge thuc hién theo quy dinh tai
Diéu 30 Luat Thi hanh an dan sy dugc stra ddi, bd sung nam 2014.

Ban an phlc tham c6 hiéu luc ké tir ngdy tuyén an 1a ngay 02 thang 10
nam 2024./.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
— Toa 4n nhan dan tdi cao; THAM PHAN - CHU TQA PHIEN TOA
— VKSNDCC tai TP. H6 Chi Minh;

— TAND tinh Ba Ria-Ving Tau;

— VKSND tinh Ba Ria-Viing Tau;

— Cuc THADS Ba Ria-Viing Tau;

— Céc duong su;

— Luu: HS, VP.

P6 Pinh Thanh
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