TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM

THANH PHO DI AN Poc 1ap - Tw do - Hanh phc
TINH BINH DUONG
Sb: 170/2024 /QDST-LD Di An, ngay 18 thang 11 nam 2024

n QUYET DPINH
SO THAM GIAI QUYET VIEC LAO PQONG

V/v yéu cau tuyén bé hop déng lao dong vé hiéu
TOA AN NHAN DAN THANH PHO DI AN, TINH BINH DUONG

Thanh phan gidi quyét viéc lao dpng gom co:
Thdm phan - Chii toa phién hop: Ba Nguyén Thi Ngoc Mai.
 Thu ky phién hop: Ong Hoang Ngoc Linh - Thu ky Toa &n nhan dan thanh
pho Di An, tinh Binh Duong.

Dai dién A\/ién kiém sat nhan dan thanh phé Di An, tinh Binh Dwong tham
gia phién hop: Ong Lé Thanh Tung - Kiém sat vién.

Ngay 18 thang 11 nim 2024, tai tru s& Toa 4n nhan dan thanh phé Di An,
tinh Binh Duong m¢ phién hop so tham cong khai giai quyet viéc lao dong thu Iy
s6: 283/2024/TLST-LD ngay 08 thang 11 nam 2024 vé viéc “Yéu cau tuyén b
hop dong lao dong vo hi¢u” theo Quyét dinh ma phién hop so tham giai quyét
Viéc lao dong so: 148/2024/QDST-LD ngay 13 thang 11 nam 2024 gom nhiing
ngudi tham gia to tung sau day:

- Nguoi yéu cau giai quyét viéc lao dgng: Ba Phan Thi N, sinh nam 1988;
thuong tra: Thon M, xa L, huyén L, tinh B; cho ¢: 61/37/2 duong L, khu pho B,
phuong A, thanh pho D, tinh B, vang mat, c6 don yéu cau giai quyét vang mat.

- Ngueoi ¢6 quyén loi, nghia vu lién quan:

1. Ba Hoé,ng Thi H, sinh nam 1992; thu(‘)ng tra: Thon T, xa V, huyén T,
tinh Nghé An, vang mat, c6 don yéu cau giai quyet vang mat.

2. Cong ty Co phan D; dia chi: Buong T, khu T, khu phd N, phuong D,
thanh pho D, tinh B.

Nguoi dai dién hop phap: Ong Nguyén Hixu M, sinh ndm 1967; dia chi: 7
duong so A, khu pho D, phuong L, thanh pho T, Thanh phoé Ho Chi Minh, la
nguoi dai dién theo uy quyén (Van ban uy quyén ngay 01/3/2024), vang mat, co
don yéu cau giai quyét vang mat.

3. Bao hiém xa hoi thanh pho D, tinh Binh Duong; dia chi: Buong T, Trung
tdm hanh chinh D, khu pho N, phuong D, thanh pho D, tinh B.

Nguoi dgi dién hop phap: Ong Duong Vin T, sinh nam 1988; dia chi:
Puong T, Trung tam hanh chinh D, phuong D, thanh pho D, tinh B, la nguoi dai



dién theo iy quyén (Vin ban uy quyen ngdy 08/11/2024), vang mat, c6 don yéu
cau giai quyet vang mat.

NOI DUNG VIEC LAO DONG:

* Tai don yéu cau khong dé ngay thang nim 2024 va qua trinh giai quyét
viéc lao dong, ba Phan Thi N trinh bay:

Ba Phan Thi N va ba Hoang Thi H la chi em cung x6m v&i nhau. Nam 2010
ba Hoang Thi H khong du hd so tng tuyén lao ddng nén ba H méi muon thdng
tin c& nhan cua ba Phan Thi N lam ho so va ky két hop dong lao dong véi Cong
ty C6 phan B. Khi 1am viéc thi ba H (muon thdng tin caa ba N) ¢6 tham gia dong
bao hiém xa hoi tir thang 5/2010 dén thang 9/2010.

Ciing trong thoi gian do, ba N giao két hop ddng lao ddng véi Cong ty trach
nhiém hitu han H1 va c¢6 dong bao hiém xa hoi s6: 7409184173, Nay ba N xac
dinh thuc té trong thoi gian tir thang 5/2010 dén thang 9/2010 ba khong phai 1a
ngudi truc tiép ky hop dong lao dong va lam viéc tai Cong ty Co phén D, viéc ba
Hoang Thi H muon tén ba dé ky hop dong lao dong voi Cong ty Co phan P a
khong dung quy dinh dn téi viéc ba di lam thu tuc vé bao hlem xd hoi bi vudng
do trung thoi gian dong bao hiém xa hoi. Do do, ba yéu cau Toa an giai quyét
tuyén hop dong lao dong gitra ba Phan Thi N (do ba Hoang Thi H muon t€n) véi
Cong ty C6 phan P v hi¢u. Ba N chi yéu cau tuyén b hop dong lao dong vo
hiéu, ngoai ra khong yéu cau giai quyét hau qua ciia hop dong vo hiéu.

Viéc ba Hoang Thi H muon ho so lao dong ciia ba N dé lam viéc tai Cong
ty Co phan D 14 18i ctia ba N va ba H, khong lién quan dén Cong ty. Do d6, ba N
tu nguyen chiu toan b 1¢ phi giai quyét viéc dan sy theo quy dinh. Ngoai ra, ba
N xac dinh khong o ¥ kién va khong yéu cau gi khac trong viéc nay.

*Qua trinh t6 tung, nguoi dai dién hop phap cua Cong ty C6 phan P 1a 6ng
Nguyén Hitu M trinh bay:

Tat ca ngudi lao dong khi xin viéc tai Cong ty C6 phan B phai ¢6 hd so xin
viéc, so yéu 1y lich day du va phai ¢ xac nhan ciia chinh quyén dia phuong thi
m&i duge nhan vao lam viéce tai Cong ty. Do nguoi lao dong tai cong ty rat dong,
Cong ty can ct hd so hop 1& cua nguoi lao dong dé ky hop ddéng theo quy dinh.
Ngoai ra Cong ty khong thé xac dinh dugc chinh xac nguoi lao dong c6 phai dung
nhan than nhu ho so hay khong boi vi hinh anh trén ching minh nhén dén dugce
cap thoi gian 1au c6 thé khong gidng hoan toan véi ngudi lao dong tai thoi diém
xin viéc. Khi nguoi lao dong vao 1am viée thi Cong ty phai tham gia bao hiém xa
hdi cho nguoi lao dong d6 theo quy dinh.

Theo céc dir liéu dugce luu trit trén dit liéu may tinh ciia Cong ty C6 phan
thi vao thang 5/2010 Céng ty co6 tuyén dung va ky hop dong lao dong véi ba
Phan Thi N, sinh nam 1988; HKTT: L, L, Biac Giang. Ba N 1am viéc véi vai
tro la cong nhan. Thoi gian 1am viéce ciia ba Phan Thi N theo nhu quy dinh cua
nodi quy lao dong cong ty. Pén thang 09/2010 ba N nghi viéc tai Cong ty cho
dén nay va Cong ty d4 chdt s6 bao hiém cho ba N.



Tda an yéu cau Cong ty cung cap tai liéu ching ctr lién quan ngudi lao dong
Phan Thi N, tuy nhién vi thoi gian nguoi lao dong nay nghi viéc da gan 14 nam
nén Cong ty khéng con luu trir ho so cua ba N, chi con dir liéu trén may tinh.

Nay nguoi lao dong cho rang cé su viéc ba Phan Thi N cho chi em cting
x6m 14 ba Hoang Thi H sir dung thong tin ctiia ba N dé ky két hop ddng lao
dong vo1 Cong ty. Viée nguoi khac sir dung ching minh nhan dén, thong tin
ctia ba N dé giao két hop dong lao dong véi Cong ty C6 phan B 1a hanh vi lira
déi vé mat chi thé khi xac lap giao dich dén sy, vi pham nguyén tac ty nguyen
binh dang, hop tac, tén trong quyén va loi ich hop phap cua nhau khi xac 1ap
quan hé lao dong. Do d6 viéc ba N yéu cau tuyén vé hiéu hop dong lao dong
gitra ba Phan Thi N (do ngu:m khac gia mao tén) vai Cong ty C6 phan D thi
Cong ty ddng y. Bdi véi cac ché @6 cua ba N sau khi nghi viée, Cong ty da giai
quyét day du cho ba N vi vy Cong ty C6 phan P khong c6 yéu cau gi trong vu
viéc nay.

Con vé viée ky lai hop dong lao dong voi ba Hoang Thi H trong thoi gian
thuc té ba H 1am viéc cho cong ty thi cong ty khong dong y. Boi 18, viéc ba H
lay thong tin c4 nhan cta ba N dé 1am viéc tai cong ty 1a mot hanh vi gian doi,
16i dan dén viéc cong ty ky két hop dong vai ba N (nhung ba H mai 1a ngudi
thuc té 1am viéc tai cong ty), d6 1a mot hanh vi vi pham phap luat va néu ky lai
thi tai thoi diém d6 ba H ciing khong du tudi dé ky két hop dong lao dong.
Ngoai ra, cdng ty khdng cé yéu cau gi khac.

o Tail Ban tu khai dé ngay 08/11/2024, ngudi dai dién hop phap cua Bao
hiém xa hoi thanh pho D la 6ng Duong Van T trinh bay:

Qua kiém tra d6i chiéu dir liéu tham gia bao hiém xa hoi (BHXH), bao hiém
y t& (BHYT), bao hiém that nghiép (BHTN) ctia Cong ty C6 phan D cho nguoi
lao dong thi Coéng ty c6 tham gia BHXH, BHYT, BHTN cho ba Phan Thi N, sinh
nim 1988; s6 CCCD 040188026353, véi ma s6 BHXH 7410164007 tir thang
05/2010 dén thang 9/2010 tai Cong ty Co phan P chua nhan tro cap BHXH.

Ngoai ra ba Phan Thi N con c6 ma s0 7409184173 ¢6 qué trinh tham gia
BHXH, BHYT, BHTN tir thang 4/2009 dén théng 3/2019 tai Cong ty TNHH H1
(HSV).

Vé dé nghi yéu cau tuyén bd hop dong lao dong vo hiéu giira ba Phan Thi
N va Cong ty Co phan B, dé nghi Toa an nhan dan thanh phé Can ctr theo Piéu
9, biéu 10, Pieu 11 cua Nghj dinh s6 145/2020/ND-CP quy dinh vé viéc xi Iy
hop ddng lao dong vo hiéu dé tuyen bd hop ddng lao dong vo hiéu. Vé cac yéu
cau khac cta ba Phan Thi N, Bao hiém xa hoi khong co y kién.

* Nguoi c6 quyén loi, nghia vu lién quan ba Hoang Thi H trinh bay:

Ba Hoang Thi H la chi em cung x6m v6i ba Phan Thi N. Trugc déy, ba H
Xin viéc tai Cong ty C6 Phan D thi cong ty yéu cau ba H cung cap thong tin ca
nhan cua ba d€ ky hop dong. Tuy nhién, thoi diém nay ba H bi mat gidy to ca
nhan nén ba c6 muon thdng tin ca nhan cua chi cung xom la ba Phan Thi N dé



tién hanh ky hop dong lao dong v Cong ty C6 phan D. Bén thang 9/2010 ba H
nghi viéc tai Cong ty C6 phan D va vé qué dén nay.

Hop dong lao dong gitta ba H véi Cong ty C6 phan B do di 1am thét lac va
khong con luu gitt nén khong thé cung cip cho Toa an. Ba H ciing khéng nhé
chinh xac khoang thoi gian ba va Cong ty C Phan b ky hop dong lao dong, theo
thong tin ba N cung cép thi thoi gian tring bao hiém x3 hoi ctia ba Phan Thi N 13
tir thang 5/2010 dén thang 9/2010 thi ba H théng nhét. Nay ba Phan Thi N yéu
cau Toa an tuyen bb hop dong lao dong vo hi¢u va khdng co yéu cau giai quyét
vé hop ddng vo hiéu thi ba H d¢ong y va khéng ¢ y kién hay yéu cau gi trong viéc
nay.

Y kién phdt biéu ciia Kiém sat vién tai phién hop:

- V& thu tuc t6 tung: Viéc tuan theo phép luat trong thoi gian chuan bi xét
don yéu cau: Tham phan dugc phan cong thu Iy va giai quyét vu viéc lao dong d4
thuc hién dung, day du theo quy dinh cta Bo luat T tung dan sy. Viéc tuan theo
phap luat ciia Tham phan, Thu ky tai phién hop da tuan thu ding cac quy dinh cua
Bo luat T6 tung dan su vé viéc ma phién hop so tham giai quyét viéc lao dong.
Viéc chap hanh phap luat ciia nguoi tham gia to tung da thuc hién day du quyén
va nghia vu t6 tung theo quy dinh cua Bo luat Té tung dan su.

- Vé ndi dung: Yéu cau ciia ba Phan Thi N 13 ¢6 cin ctr, d&& nghi Toa &n
chap nhan.

NHAN PINH CUA TOA AN:

~ Saukhi nghién ctru cac tai liéu, ching ctr co trong hd so viéc lao dong duoc
tham tra tai phién hop; y kién cua dai dién Vién kiém sat tai phién hop, Toa an
nhan dan thanh pho Di An, tinh Binh Duong nhén dinh:

[1] V& thu tuc t6 tung: Nguoi yéu cau giai quyet viéc lao dong la Phan Thi
N va nhing ngudi c6 quyén loi, nghia vy lién quan Vang mat tai phién hop ddng
thoi c6 don yéu cau giai quyét Vang mat. Can ct Diéu 367 Bo luat T6 tung dan
su, Toa 4n tién hanh phién hop vang mit cac duong su.

[2] Vé ndi dung: Qua ra soat, Bao hiém xa hoi thanh phd D cung cap thong
tin clng thoi gian thang 5/2010 dén thang 9/2010, ba Phan Thi N ¢6 tham gia
BHXH, BHYT, BHTN tai Cong ty Co phan P v6i ma s6 7410164007 va ciing cd
tham gia BHXH, BHYT, BHTN tai Cong ty TNHH H1 (HSV) v6i ma s6
7409184173. D1eu nay hoan toan phil hop véi loi khai ciia nguoi yéu cau va nhiing
ngudi ¢6 quyén lgi nghia vu lién quan. Do d6, c6 co sé xac dinh ¢ sy viéc ba
Hoang Thi H Iy tén ba Phan Thi N dé giao Két hop ddng lao dong vai Cong ty
Cb phan P. Hanh vi la hanh vi ltra dbi vé mit chu thé khi xac 1ap giao dich dan
su, vi pham nguyén tic nguyén tic tu nguyén, binh dang, hop tac, ton trong quyen
va loi ich hop phap cua nhau khi xac lap quan h¢ lao dong theo quy dinh tai biéu
9 BJ luat Lao dong nam 1994, sura doi bod sung nam 2002, 2006 va 2007. Viéc ba
Phan Thi N yéu cau tuyén bd hop dong lao dong gitta ba Phan Thi N (do ba Hoang
Thi H muon tén) voi Cong ty Co phﬁn D vo hiu 1a ¢6 can cu theo quy dinh tai



Diéu 127, Diéu 132 B luat Dan sy nam 2005.

[3] Vé hau qua cua hgp dong v higu: Puong sy xac dinh khong yéu cau
Toa an giai quyet nén Hoi dong xét xir khéng xem xét.

[4] Y kién cua dai dién Vién kiém sat vé ndi dung viéc lao dong, cac tha
tuc t0 tung, qua trinh tién hanh t6 tung cling nhu dién bién tai phién hop la phu
hop véi quy dinh cua phap luat.

[5] V& 1é phi: Ba Phan Thi N phai chju 1 phi theo quy dinh.
QUYET PINH:

Cén ctr vao khoan 1 Dieu 33, diém d khoan 2 Dicu 35, cac Dicu 149, 361,
370, 371, 372 va Diéu 401, 402 B) ludt TS tung Dan sy; Diéu 127, 132 BY lut
Dan sy nam 2005;

Cin cir Didu 9 Bo luat Lao dong nam 1994, sira d6i bo sung nam 2002,
2006 va 2007;

Can cir khoan 1 Piéu 37 Nghi quyét s0 326/2016/UBTVQHI4 ngay
30/12/2016 vé muc thu, mién, gidm, thu, np, quan 1y va st dung an phi, 1¢ phi
Toa an.

1. Chap nhan yéu cau tuyén bb hop dong lao dong vo hiéu cua ba Phan Thi
N.

Tuyén bé hop dong lao dong da ky giira ba Phan Thi N véi Cong ty Co
phan P v0 hiéu.

2. Lé phi so tham giai quyét viéc lao dong: Ba Phan Thi N chiu 300.000 (ba
trim ngan) dong, dugc khau trir hét vao tién tam ang I& phi ba N di nop theo Bién
lai thu tién s6 0001819 ngay 30/10/2024 ctia Chi Cuc Thi hanh an dan sy thanh
phé Di An, tinh Binh Duong.

3. Nguoi yéu cau, nguoi c6 quyén loi, nghia vu lién quan dén viéc giai
quyét viéc lao dong c6 quyén khang cao quyét dinh giai quyét viéc lao dong trong
thoi han 10 (mudi) ngay, ké tir ngay nhan dugc quyét dinh hoac ké tir ngay quyét
dinh duoc thong bao, niém yét.

Vién Kiém sat cing cap c6 quyén khang nghi quyét dinh so tham giai quyét
Viéc lao dong trong thoi han 10 (muoi) ngay, Vién Kiem sat cap trén truc tiep co
quyen khang nghi trong thoi han 15 (muoi 1lam) ngay, ké tir ngay Toa an ra quyeét
dinh./.

Noi nhdn:

- TAND tinh Binh Duong;

- VKSND thanh ph6 Di An;

- Chi cuc THADS thanh phé Di An;
- Cac duong su;

- Luu: Ho so, VT;

THAM PHAN - CHU TQA PHIEN HQP

Nguyén Thi Ngoc Mai






