TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH GIA LAI Poc lap - Tw do - Hanh phuc

Ban 4n s6: 07/2024/KDTM-PT

Ngay 10/12/2024

V/v “Tranh chip hop dong mua ban
hang hoa”

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH GIA LAI

Véi thanh phdn Hpi dong xét xik phiic thdm gom co:

Tham phan — Chu toa phién toa: Ong Lé Van Ha.

Cac Tham phan: Ong Pang Chi Cong va ong Tran Van Thudng

Thu ky phién toa: Ba Thai Thi My Nga — Thu ky Toa an nhan dan tinh
Gia Lai.

Pai dién Vién Kiém sat nhan dan tinh Gia Lai tham gia phién toa: Ba
Trinh Thi My Hién - Kiém sat vién.

Ngay 10 thang 12 ndm 2024, tai Toa an nhan dan tinh Gia Lai xét xu
phtic tham cong khai vu 4n thu Iy s6 07/2024/TLPT-KDTM ngay 08 thang 10
niam 2024 vé “Tranh chap hop dong mua ban hang hoa”.

Do ban an kinh doanh thwong mai so tham s6 01/2024/KDTM-ST ngay
23 thang 8 ndm 2024 cua Toa an nhan dan huyén DPak Poa, tinh Gia Lai bi
khang cao.

Theo quyét dinh dua vu 4n ra xét xt phuc tham so: 153/2024/QD-PT
ngay 04 thang 11 nam 2024, gitta cac duong su:

- Nguyen don: Cong ty trach nhiém hitu han S; dia chi: Thon N, xa S,
huyén S, tinh Kon Tum; Nguoi dai dién theo phép luat: Ong Mai Thanh L-Chu
tich HPTV kiém Tong giam doc;

Nguoi dai dién theo Gty quyén tham gia to tung:

1. Ong Ngo Puc N, dia chi: B L, phuong Y, thanh phd P, tinh Gia Lai
(Vin ban Uy quyén ngay 22-02-2024). C6 mit.

2. Ba Doan Thi Thu H; dia chi: C L, phuong A, Quéan A, thanh pho Ho
Chi Minh (Van ban uy quyén ngay 08- 7-2024). C6 mat.

3. Ong Poan Hong b; dia chi: to A, khu pho E, thi tran T, huyén H, tinh
Binh Phudc (Van ban uy quyén ngay 16-10- 2024). Ving mit.

4. Ba Tran Thi Huong G; dia chi: B Ap b, xi T, H, thanh phd Ho Chi
Minh. C6 mat.

- Bi don: Cong ty trach nhiém hitu han M6t thanh vién S; dia chi: E N,



thi tran D, huyén D, tinh Gia Lai; Nguoi dai dién theo phap luat: Ong Truong
Vin H1-Thanh vién Hoi dong thanh vién, Tong gidm doc Cong ty TNHH MTV
S;

Nguoi dai dién theo Uy quyén tham gia to tung theo van ban uy quyén
ngdy 26-3-2024 gom:

1. Ong Huynh Ngoc H2, sinh nim: 1977, chtic vu: Thanh vién Hoi dong
thanh vién, Pho Tong gidm déc Cong ty TNHH MTV S. C6 miit.

2. Ong Nguyén Thanh P, sinh nim: 1984, chiic vu: Truong phong Ké
hoach - Pau tu Cong ty TNHH MTV S. C6 mit.

3. Ong Truong Minh T, sinh ndm: 1999, chitc vu: Nhan vién phong Ké
hoach - Pau tu Cong ty TNHH MTV S. C6 miit.

4. Ong Bui Gia N1, sinh nam: 1976, dia chi: S6 G D, khu phd P, phuong
T, thanh ph6 D, tinh Binh Phudc. Co miit.

5. Ong Ngo Doan H3, sinh nam: 1971; chtic vu: Phu trach phong ké toan - Cong
ty TNHH MTV S. (Vin ban iy quyén ngay 23-10-2024). C6 miit.

Nguoi khang cao: Bi don Cong ty Trach nhiém hiru han mot thanh vién S.

NOI DUNG VU AN:

1. Theo ban an so tham thi néi dung vu an dwoc tém tat nhw sau:

1.1. Nguyeén don Cong ty Trach nhiém hiru han S trinh bay:

Ngay 07/12/2022, Cong ty trach nhiém hitu han S (sau day goi tit la
Cong ty S) c6 ky hop dong véi Cong ty trach nhiém hitu han Mot thanh vién S
(sau day viét tat 1a Cong ty S) Hop dong mua ban mu cao su s6 117/ HDCSMY-
KHPTngay 07/12/2022 (sau day viét tit 1a Hop dong 117) vé viéc Cong ty S
ban mui cao su CSR10 cho Cong ty S. Theo hop dong mua ban mu cao su
CSR10 (banh 15 kg, tem ngoai, hang roi), s6 lwong 201,6 tan; don gia
30.450.000 dong/tan, thanh tién bao gom VAT 6.445.656.000 dong.

Cong ty S da chuyén tién tam tng 10% theo thoéa thuan cho Cong ty S
ngay 14/12/2022 s6 tién 644.565.600 dong vao tai khoan Cong ty S.

Theo thoéa thuan hop dong, thoi gian giao nhan hang tir thang 12/2022 dén
thang 02/2023. Vao thang 02/2023, dua trén tinh hinh kinh doanh cua hai bén,
Cong ty S va Cong ty S da thong nhat 1ui thoi gian giao hang vao giai doan bat
dau vu mua cao su mdi tir thang 5/2023 (nd1 dung nay da dugc xac nhan mot lan
nita vao budi hop c6 dai dién la 1anh dao cua hai bén, dugc to chire tai Cong ty
S ngay 21/12/2023). Sau nhiéu lan Céng ty S lién hé sip xép thoi gian nhan
hang nhung déu bi tir choi, dén ngay 22/12/2023, Cong ty S thong bao don

phuong cham dut hop dong va khong hoan tra lal sO tién di tam Ung ngay
14/12/2022 1a 644.565.600 dong.

Cong ty Sky hop dong kinh té, nhan tién tam tmg cia hop dong nhung
khong giao hang, roi don phuong cham dit hop dong, néu ra 1y do chdm dut



hop dong, khong hoan tra lai tién tam g khong cé cin ctr 1 di vi pham hop
dong va da gay thiét hai cho Cong ty S.

Do vay, Cong ty S yéu cau Toa an giai quyét: Budc Cong ty S phai thanh
toan cho Cong ty S so tién 1.409.913.540 dong. Trong do:

- Tién tam tng hop dong: 644.565.600 dong;

- Tién boi thuong thiét hai vé chénh 1éch gia: 695.520.000 dong.

- Tién boi thuong thiét hai vé 13i suat: 69.827.940 dong.

1.2. Bi don Cong ty Trach nhiém hiru han mot thanh vién S trinh
bay:

Cong ty S c6 giao két Hop dong 117 ngay 07/12/2022 v6i Cong ty S dung
nhu Cong ty S trinh bay. Nguyén don va Cong ty S thoa thuan “Tho1 gian giao
hang tir thang 12/2022 dén thang 2/2023” va “Bén B thong bao cho Bén A trudc
khoang 05 ngay lam viéc khi c¢6 yéu cau giao hang”.

Trong thoi gian tir thdng 12/2022 dén thang 2/2023 Cong ty S da phai huy
dong nhiéu nhan cong, tién bac, ngudn nguyén vat liéu, kho bai dé tap trung san
xuat du s6 luong, chat lwong hang hoa dé giao cho Cong ty S. Tuy nhién, trong
thoi gian nay Cong ty S khong nhan hang va ciing khong c6 bat ky mot van ban
nao “bao” cho Cong ty S biét dé Ini thoi han giao hang 13 vi pham théa thuan
“néu c6 kho khan, tré ngai phét sinh phai bdo cho nhau biét bang vin ban dé
giai quyét” quy dinh tai Piéu 6 ctia hop dong.

Cong ty S cho ring vao thang 02/2023, khong c6 viéc hai bén di thong
nhat lui thoi gian giao hang vao giai doan bat dau vu mua cao su méi tir thang
5/2023 nhu Coéng ty Sda trinh bay, vi trong thoi gian tir thang 12/2022 dén
thang 02/2023 Cong ty S khong c6 mot dé nghi nao lui thoi han giao hang va
dugc Cong ty S chap nhan vao giai doan bit ddu vao mua vu cao su mdi tir
thang 5/2023.

Trong thoi gian tir ngay 07/12/2022 dén thang 02/2023, Cong ty S khong
thdy Cong ty Snhan hang nén da nhiéu lan thic giuc Cong ty S nhan hang
nhung Coéng ty S khong nhan va xin dén thang 3/2023 s& nhan du 201,6 tan va
duge Cong ty S dong y. Tuy nhién, dén hét thang 3/2023 thi Cong ty S ciing
khong nhan hang.

Theo Cong ty S, 1y do Cong ty S khong nhan hang trong thoi gian twr
thang 12/2022 dén thang 2/2023 1a khong du kha ning tai chinh dé nhan hang;
hon nita, Cong ty S tinh toan thay gid mu cao su xudng thap khi c6 gid san cua
Tap doan C quy dinh tai thoi diém tir ngay 8/3/2023 dén ngay 28/3/2023 1a tir
29.650.000 dong/tan so véi hop dong 1a 30.450.000 dong/tan banh mi CSR10
nén nhan hang s¢ bi 16 von.

Ngay 28/11/2023 Cong ty S c¢6 “Thong bao nhan hang s6 23-23/TBNH”
giri Cong ty S nhung Thong bdo nhan hang nay khong con trong tho1 han cua
Hop dong 117; hon nita tai thoi diém Thong bao nhan hang nay thi don gia hang
cao su CSR10 1a 1.455USD (twong tng khoang 33.480.000 dong/1 tan), cao



hon khoang 3.000.000 dong so véi thoi diém giao nhan hang theo Hop dong
117 nén Cong ty S khong thé ban theo gia 30.450.000 dong/1 tan nhuw ghi trong
hop dong duoc vi Cong ty S 1a doanh nghiép 100% von nha nudc, co trach
nhiém khong duoc 1am that thoat, thua 16, phai tao cong an viéc lam cho nguoi
lao dong dia phuong, phai thuc hién nghia vu ndp thué day du, phai co trach
nhiém st dung von hiéu qua, bao toan von cho nha nudc 1a co 1y do chinh dang.

Thong bao nhan hang s6 23-23/TBNH ngay 28/11/2023 cua Cong ty S
doi voi viée nhan hang 1a khong dung. Vi hop dong 117 thda thuan rat 1o thoi
gian giao nhan hang tir thang 12/2022 dén thang 2/2023 va “Cong ty S phai
thong bao cho Cong ty S trudc khoang 05 ngay lam viéc” va “hi¢u luc cua hop
dong tir ngay ky (07/12/2022) dén hét ngay 31/3/2023” nhung dén ngay
28/11/2023 Cong ty S méi c6 thong bao sd 23-23/TBNH nhan hang 1a ngoai
théa thuan, ngoai hiéu luc cia hop dong.

Hop dong 117 da cham dat hiéu luc vao ngay 31/3/2023 nén cac quyén,
nghia vu d6i v6i nhau cia cac bén khong thé thuc hién sau ngay 31/3/2023 (trir
treong hop co thoa thuan khéc hodc xay ra su kién bat kha khang). Trong vu 4n
nay, Cong ty S khong thuc hién nghia vu giao hang sau ngay 31/3/2023 nhu
Thong bdo 23-23 néu trén cho Cong ty S 1a ding quy dinh tai Piéu 401 Bo luat
dan su.

Po6i véi so tién 644.565.600 dong, Cong ty S cho rang day 1a sb tién thanh
toan Pot 1 12 10% gi4 tri hop dong chir khong phai 1a 1 trong 9 bién phap bao
dam thuc hién nghia vu dan su, khong phai tién tam tng hop dong, khong phai
dat coc nhu Cong ty Snéu trong don khoi kién, néu trong cong vin so
13/2023/CV/APT ngay 29/11/2023.

Ngoai ra, cdc bén di thoa thuan “Cong ty S khong hoan tra so tién 10%
cua dot 1 cho Cong ty S trong truong hop Cong ty S don phuong cham dirt hop
dong hodc khong thuc hién céc diéu khoan trong hop dong” 1a tw nguyén, khong
vi pham diéu cAm cua phép luat, khong trai dao dirc x3 hoi. Pay 1a mot trong
cac loai ché tai trong thuong mai duoc quy dinh tai khoan 7 Piéu 292 Luat
Thuong mai nén de nghi Toa an ghi nhan su thoa thuan nay.

Vé nodi dung Cong ty S cho rang “vao thang 02/2023 hai bén d3 thong
nhat doi thoi gian giao hang, diéu nay duogc thé hién tai cac bang xac nhan cong
no cua khach hang cua Cong ty S vao cac ngay 31/7/2023 va 05/01/2024” la
khong dung, vi trong thang 02/2023 gitta Cong ty S va Cong ty S khong co6 thoa
thuan, thong nhat nao doi thoi gian giao hang; T1 x4c nhan sO du ngay
31/7/2023 va 05/01/2024 ctia Cong ty S ciling khong phai 1a thoa thuan, thong
nhat doi thoi gian giao hang.

Nguyén don da khong thuc hién viéc nhan hang trong thoi han thoa
thuan, thuc hién khong dung nghia vu nhan hang, cting khong c6 van ban thong
béo nao cho Cong ty S vé gia han thoi han nhan hang, cling khong gip truong
hop bat kha khang ndo nén duoc xac dinh d vi pham hop dong. Do do, Cong ty



S 4p dung loai ché tai trong thwong mai 1a khong hoan tra sb tién thanh toan Pot
1 (twong tmg 10% gia tri hop dong), Cong ty S yéu cau Cong ty S thanh toan
khoan tién tam tmg hop dong 644.565.600 dong 1a khong co co s& va trai véi
thoa thuan.

Yéu cau boi thuong thiét hai vé chénh léch gia 1a 695.520.000 dong la
khong co cin ctt theo quy dinh tai Piéu 303, Piéu 304 Luat thuong mai; khong
c6 co so; ap dung sai phap luat vi Cong ty S khong chimg minh duoc ton that
phat sinh tir hop dong va/hodc phat sinh tir s6 tién 644.565.600 dong 1a do Cong
ty Sgay ra. Viéc Cong ty Sdp dung gid san s6 3774/CSVN-TTKD ngay
26/12/2023 cia Tap doan C 1a sai vi gitta Cong ty S va Cong ty S khong co bat
ky mot giao dich mua ban cao su nao vao thang 12/2023 (thoi diém ap dung vin
ban s6 3774 cua Tap doan C) nén Vin ban nay khong phai 1a co s& ap dung tinh
gia chénh 1éch d6i véi hop dong 117.

Yéu cau bdi thuong vé 1ai suat 13 69.827.000 dong 1a khong co cin ci.

Tu nhitng ¥ kién néu trén, Cong ty S dé nghi Toa 4n khong chap nhan
toan bo yéu cau khoi kién ctia Cong ty S.

2. Giai quyét ciia toa an cap so tham:

Tai ban 4n kinh doanh thwong mai so tham s6 01/2024/KDTM-ST ngay
23 thang 8 ndm 2024 cua Toa an nhan dan huyén Pédk Doa, tinh Gia Lai da
quyét dinh:

Can cu céc dieu 30, 35, 39, 143, 147, 244, 266 va Dieu 273 cua Bj luat to
tung dan su;

Ap dung cac diéu 3, 4, 12, 37, 300, 302, 303, 304, 306, 307 va Diéu 315
Luat thuong mati;

Ap dung cac diéu 274, 275, 278, 385 va Diéu 403 ciia Bo luat dan su nim
2015;

Can ctir Nghi quyét so 326/2016/UBTVQH14 ngay 30 thang 12 nim
2016 cua Uy ban Thudong vu Quodc hoi.

Tuyén xir:

1. Khong chap nhan ddi véi ndi dung yéu cau phan 1di suat so tién
69.827.000 dong.

2. Chap nhan mot phan yéu cau khai kién cia Cong ty TNHH S.

Budc Cong ty trach nhiém hitu han Mot thanh vién S phai thanh toan cho
Cong ty trach nhiém hitu han S s6 tién 1.340.085.600 dong (Trong do: tién tam
tng hop dong: 644.565.600 dong; tién boi thuong thiét hai vé chénh léch gia:
695.520.000 dong).

K& tir ngay ban an co hiéu luc phép luat (d6i véi cac trudng hop co quan
thi hanh 4n c6 quyén chi dong ra quyét dinh thi hanh 4n) hodc ké tir ngay co
don yéu cau thi hanh 4n cua nguoi duoc thi hanh 4n (d6i véi cac khoan tién phai
tra cho nguoi duoc thi hanh 4n) cho dén khi thi hanh xong tat ca cac khoan tién,



hang thdng bén phai thi hanh 4n con phai chiu khoan tién 13i cua sb tién con
phai thi hanh an theo mrc 1ai suat quy dinh tai Piéu 357 va Diéu 468 Bo luat
Dan su nam 2015.

3. Budc Cong ty trach nhiém hitu han Mot thanh vién S phai chiu
52.202.568 dong tién 4an phi kinh doanh thwong mai so tham.

Budc Cong ty TNHH S phai chiu 4n phi kinh doanh thwong mai so tham
3.491.350 nhung duoc khau trir s6 tién tam tng 4n phi d3 nop 1a 27.148.703
dong theo Bién lai s6 0010466 ngay 01-3-2024 cuia Chi cuc thi hanh 4n dan su
huyén Pak Poa, tinh Gia Lai. Hoan tra lai cho Cong ty TNHH S s6 tién con lai
1a 23.657.353 dong.

Ngoai ra, ban an so tham con tuyén quyén khang cdo, nghia vu chiu an
phi cua cac duong su theo quy dinh cua phap luat.

3. Vé khang cao, khang nghi:

Ngay 05 thang 9 nim 2024, bi don Cong ty S c¢6 don khéng céo vé viée
dé nghi cap phic thim xem xét stra ban 4n kinh doanh thuwong mai so tham sé
01/2024/KDTM-ST ngay 23 thang 8 nam 2024 cua Toa an nhan dan huyén Pak
Poa, tinh Gia Lai theo huéng khong chap nhan toan bd yéu cau khdi kién cua
Cong ty S.

- Nguyén don Cong ty S khong khang cao.

- Ban an khong bi khang nghi.

4. Dién bién tai phién toa:

- Bi don Coéng ty S cung cap thém tai liéu chimg ctt gom Quyét dinh vé
viéc Diéu 1& to chic va hoat dong ciia Cong ty TNHH MTV S va gidy chimg
nhéan ding ky doanh nghiép Cong ty TNHH MTV S. Tai don khang cdo dé nghi
Toa 4n cap phuc tham sira ban 4n kinh doanh thuong mai so thim s
01/2024/KDTM-ST ngay 23 thang 8 nam 2024 cua Toa an nhan dan huyén Pak
Poa, tinh Gia Lai theo huéng khong chap nhéan toan bd yéu cau khdi kién cua
Cong ty S.

Tai don khang céo bo sung va tai phién toa phuc tham nguoi dai dién theo
iy quyén cua bi don thay doi ndi dung khang cdo dé nghi hily ban an kinh
doanh thuwong mai so tham vi céac 1y do:

- Hop dong mua ban hang hoa s6 117/HPCSMY-KHDT ngay 07/12/2022
duoc ky boi ba Mai Thao T2 1a khong dung tham quyén.

- Nguoi dai dién theo phép luat cia cong ty gom ? nguoi nhung nhitng
ngudi duoc Uy quyén tham gia to tung trong vu 4n chi dugc 1 nguoi 1a Tong
giam doc iy quyén 1a chua dung.



- Cong ty S khong co 10i trong viéc khong giao hang vi nguyén don
khong cung cap duoc chimg cir thong bao yéu cau duoc nhan hang nhu da thoéa
thuan theo hop dong.

- Nguyén don yéu cau bodi thuong thiét hai la khong c6 cén cit vi cong ty
S khong c6 161 va khong gay thiét hai cho nguyén don.

-Viéc thay d6i nhan su cp cao cuia cong ty S khong phai 1a 1y do dé vi
pham hop dong nhu nguyén don d trinh bay.

- Pai dién theo dy quyén cia nguyén don la 6ng Truong Minh T thira
nhan c6 trao doi vé viéc mua ban hang hoa, giao hang, gia han thoi han giao
hang qua dién thoai va c6 viéc thoa thuan cham giao hang dén thang 05 so véi
thang 02/2023 nhu trong hop dong nhung viée thoéa thuan nay chi cé trao doi
ban thén thoai, ¢ bao va dugc su dong ¥ cia Tong giam doc va khong bang vin
ban thé hién

- Nguyén don giit nguyén yéu cau khoi kién.

- Cac duong su khong tu thoa thuan dugc véi nhau vé viéc giai quyét vu
an.

5. Kiém sat vién phat bi¢u y kién nhw sau:

Vé viéc tuan theo phap luat clia nguoi tién hanh t6 tung trong qué trinh
giai quyét vu 4n & giai doan phuc tham: Pam bao quy dinh cia Bo luat TS tung
dan su. Tai phién toa, thanh phan Hoi dong xét xir dting quy dinh ctia phap luat,
cac thu tuc khai mac phién toa va céac thu tuc khac dugc Hoi df‘)ng xét xur va Chu
toa phién toa diéu hanh dung quy dinh cua B0 luat To tung dan su.

Viéc chap hanh phép luat ctia nhitng ngudi tham gia t6 tung: Tir khi Toa
an thu 1y vu an cling nhu tai phi€n toa ngay hom nay, cac bén da thuc hién cac
quyén va nghia vu cia minh theo diing quy dinh tai cdc Diéu 70, 71 va Diéu 234
Bo luat to tung dan su.

Vé viée giai quyét vu an: Dé nghi cin ctr khoan 2 Diéu 308 ctia BLTTDS

Chap nhan mot phan khang céo ctia Cong ty tradch nhiém hitu han Mot
thanh vién S.

Stra ban 4n kinh doanh thwong mai so tham s6 01/2024/KDTM-ST ngay
23 thang 8 ndm 2024 cua Toa an nhan dan huyén Dak Poa, tinh Gia Lai theo
hudng khong chap nhan toan bo yéu cau khdi kién cua Cong ty trach nhiém hitu
han S.

Vé 4an phi: Cac duwong su phai chiu 4n phi theo quy dinh ciia phép luat.

NHAN DINH TOA AN:

[1] Vé thu tuc to tung: Toa 4n cap so tham xac dinh dung quan hé phap
luat va thu 1y giai quyét theo tham quyén. Qua trinh giai quyét vu 4n Toa 4n cap
so tham da xac dinh ding, day du tu cach clia nhitng nguoi tham gia t6 tung.



[2] Xét khéng cdo cia bi don Cong ty S vé viée yéu cau huy ban 4n kinh
doanh thuong mai so tham so6 01/2024/KDTM-ST ngay 23 thang 8 nim 2024
ciia Toa an nhan dan huyén Pik Poa, tinh Gia Lai, Hoi dong xét xir thiy rang:

[2.1] Cong ty S va Cong ty S thira nhan co6 ky két Hop dong mua ban mu
cao su so 117/HPCSMY-KHDT ngay 07/12/2022. Hop dong duoc giao két hop
phap c6 hiéu luc tir thoi diém giao két (ngay 07/12/2022), cac bén phai thuc
hién quyén va nghia vu d6i v6i nhau theo cam két.

[2.2] Vé thuc hién hop dong, cac duong su déu thira nhan bén B (Cong ty
S) da thanh toan cho bén A (Coéng ty S) sb tién 644.565.600 dong vao ngay
14/12/2022 1a trong thoi han 05 ngay lam viée ké tir hop dong duoc ky két nén
Cong ty S da thuc hién dﬁy du nghia vu thanh toan theo thoa thuan.

Tai Diéu 3 cia hop dong quy dinh vé dia diém thoi gian giao nhan — van
chuyén — boc xép nhu sau:

“* Dia diém giao hang: Tai cira khau L1.

* Thoi gian dy kién giao hang: Giao hang tir thang 12/2022 dén thdng
02/2023 (Bén B thong bdo cho bén A trueéc khoang 05 ngay lam viéc khi co yéu
cau giao hang)”.

Khoan 2 Piéu 37 Luat Thuong mai quy dinh vé thoi han giao hang nhu
sau:

“2. Truong hop chi ¢6 théa thudn vé thoi han giao hang ma khéng xdc
dinh thoi diém giao hang cu thé thi bén bdan cé quyén giao hang vao bt ky thoi
diém ndo trong thoi han dé va phdi théng bdo trede cho bén mua.”.

Nhu vay, thoi han giao hang chAm nhat 1a ngay 28/02/2023.

Theo théa thuan ctia hop dong dwoc hicu 1a truong hop Cong ty An Phu
Thinh Kon Tum c¢6 yéu cau giao hang thi phai bdo truéc cho Cong ty S, trudng
hop khong co6 yéu cau thi Cong ty S phai giao hang cham nhat 1a 28/02/2023 va
phai thong bdo trude cho bén Cong ty S.

[2.3] Tai Piéu 6: Diéu khoan chung cta hop dong c6 quy dinh:

"Trudng hop c6 thay d6i diéu khoan trong hop dong, hai bén thong nhat
lam thém phu luc hop dong"

Cong ty S cho rang gitta hai cong ty da thong nhat lui thoi gian giao hang
vao giai doan bit ddu vu mua cao su mdi tir thang 5/2023, con Cong ty S cho
ring trong thoi gian tir ngay 07/12/2022 dén thang 02/2023 da nhiéu lan thic
giuc Cong ty A Kon Tum nhin hang nhung khong nhan va Céng ty S xin dén
thang 3/2023 s& nhan du 201,6 tan va duoc Cong ty S dong ¥.

Tai phién toa phiic tham, cac bén thira nhan déu co6 su thong nhat kéo dai
thoi han giao hang dén thang 5/2023 va tat ca cac thoa thuan nay khong bang
van ban. Phia cong ty S c6 bao va dugc su dong ¥ cua T3 giam doc. Pay duoc
xem la tinh tiét sw ki€én khong can phai chirng minh vi cac bén déu thira nhan. Bi
don ciing khong cung cap dugc ching cir khing dinh yéu cau nguyén don nhan



hang theo quy dinh cta luat thwong mai. Do vay khong thé xem viéc nguyén
don khong co6 thong bédo nhan hang 1a diéu kién bat bude dé dan dén huy hop
dong va day khong phai 1a diéu khoan chinh ctia hop dong. Néu ap dung vao
diéu kién nay thi bi don d3 huy hop dong sau thoi dicm ngay 28/02/2023 dé
tranh thi€t hai.

Loi trinh bay cua céc duong su khong duoc sw dong ¥ ciia bén con lai va
chi n6i bang miéng, khong duoc 1ap thanh phu luc hop dong nhu da thoa thuan
nén 101 trinh bay cia cic duong su 1a khong co cin ctr. Thuc té hang hoa chua
duoc giao theo nguyén tic bén ban phai giao day du hang hoa, dung chuan loai,
chat lwong, thoi gian va dia diém theo thoa thuan. Phia bi don khong chiing
minh duoc cin cit cho rang nguyén don tir chdi nhan hang do vay trach nhiém
thudc vé phia bi don.

Tt nhitng phan tich trén, tai muc [2.2] va [2.3] c6 céan cit xac dinh dén
han thoa thuan nhung Cong ty S khong thuc hién viéc giao hang nhu da thoa
thuan nén c6 du co s& khang dinh Cong ty S da vi pham nghia vu giao hang.

[2.4]. Vé yéu cau bdi thuong thiét hai:

Tai Diéu 302 Luat thwong mai quy dinh:

- “Boi thurong thiét hai la viéc bén vi pham boi thuwong nhitng tén thdt do
hanh vi vi pham hop dong gay ra cho bén bi vi pham.

- Gid tri boi thirong thiét hai bao gom gid tri ton thdt thuc té, truec tiép ma
bén bi vi pham phai chiu do bén vi pham gay ra va khoan loi truc tzep ma bén bi
vi pham ddng 1€ dwoc hwong néu khong cé hanh vi vi pham”.

Viéc bi don khong giao hang, don phuong cham dut hop dong gay thiét
hai cho nguyén don, lam nguyén don bi mat di khoan loi truc tiép 1& ra phai
duwoc huong néu dugc bi don giao hang nén nguyén don yéu cau boi thuong la
co can cu.

Tai Hop dong 117 ngay 07-12-2022, hai bén d3 thoa thuin mua ban mu
cao su CSR10 (banh 15 kg, tem ngoai, hang roi), so luwong 201,6 tan; don gia
30.450.000 dong/tan. Tai thoi diém thong bao nhin hang ngay 28-11-2023 (la
cudi thang 11 ndm 2023) néu bi don giao hang thi s& giao vao thang 12 nim
2023. Do vay, cin cir gia san tai Van ban s6 3774/CSVN-TTKD ngay 26-12-
2023 cua Tap Poan C thi gia cao su chung loai SVR 10/CSR 10 c6 don gia
33.900 dong.

Nhu vay, mire chénh 1éch 1a gid 695.520.000 dong. Do vay, nguyén don
yéu cau bi don phai thanh toan sb tién nay phu hop véi cac quy dinh cua phap
luat da vién dan trén.

[2.5] Nguoi dai dién theo Uy quyén cia phia bi don cho rang viéc uy
quyén tham gia to tung tai cap so tham la khong ding, cong ty ciing c6 mot
phan 16i vi theo diéu 1& hoat dong ctia Cong ty c6 2 Tong giam doc 1a dai dién
theo phép luat. Nhung tai gidy iy quyén tham gia to tung chi c6 1 tong giam
doc 1a ong Truong Van H1 ky vao day cling 1a mot trong nhitng cén ctt dé hiy
ban 4n kinh doanh thuong mai so tham.



Qua xem x¢t cac tai li€u c6 trong vu kién va cac tai liéu do bi don cung
cé‘ip la Quyét dinh vé viéc diéu 1&é T6 chirc va hoat dong cua Cong ty TNHH
MTV S quy dinh tai Diéu 32: “Tong gidm doc 1a nguoi dai dién theo phép luat,
diéu hanh hoat dong hang ngay ciia Cong ty, diéu hanh ké hoach phoi hop kinh
doanh...”

Do vay, d6i chiéu v6i cac quy dinh cua Luat Doanh nghiép va diéu 1é to
chirc hoat dong cia cong ty va theo huéng dan tai cong van sd6 196/TANDTC-
PC ngay 3/10/2023 cua Toa an nhan dan toi cao vé viéc thong bao két qua giai
dap truc tuyén mot s6 vuéng méc trong cong tac xét Xir. Théy rang khong c6 vi
pham trong viéc nguoi dai di€n theo phap luat uy quyen lai cho nhitng nguoi
duoc uy quyén. Y kién cua ngudi dai dién theo uy quyén cua bi don 1a khong
duoc chap nhan.

Tu cac nhan dinh trén khong c6 céan ctr ché‘ip nhan toan bd khang cao cua
Cong ty S vé viéc hily ban an so tham va khong c6 cin ctr chap nhan dé nghi
cta Vién kiém sét vé viéc stra ban an kinh doanh thuwong mai so tham.

[3] Vé nghia vu chiu 4n phi: Do khang cdo khong duoc chap nhan nén
Cong ty S phai chiu 4n phi kinh doanh thuwong mai phuc tham theo quy dinh cta
phap luat.

Vi cac lé trén:

QUYET PINH:

1. Cin ct khoan 1 Piéu 308 B0 luat T6 tung dan su;

Cian cur cac Diéu 30, 35, 39, 143, 147, 244, 266 va Piéu 273 cta Bo luat
to tung dan su;

Ap dung cac Diéu 3, 4, 12, 37, 300, 302, 303, 304, 306, 307 va biéu 315
Luat thuong mai;

Ap dung cac Diéu 274, 275, 278, 385 va Diéu 403 cia Bo luat dan su
nam 2015;

Can cir Nghi quyét sé 326/2016/UBTVQH14 ngay 30 thang 12 nim
2016 cua Uy ban Thuong vu Quoc hoi.

2. Khong chip nhan khang cdo ctia bi don Cong ty Trach nhiém hitu han
mot thanh vién S.

Gitt nguyén Ban 4n kinh doanh thuong mai so tham s6 01/2024/KDTM-
ST ngay 23 thang 8 nam 2024 cua Toa an nhan dan huyén bak Doa, tinh Gia
Lai vé viéc “Tranh chap hop dong mua ban hang hoa” gitta Cong ty Trach
nhiém hiru han S vé1 Cong ty Trach nhiém hitu han moét thanh vién S.

Tuyén xu:

2.1. Khong chap nhan do6i V01 no1 dung yéu c?lu khoi kién cua nguyén don
Cong ty Trach nhi€ém hiru han S do1 vdi phan 131 suat so tién 69.827.000 dong.

2.2. Chap nhan mot phan yéu cau khéi kién ctiia Cong ty Trach nhiém hitu
han S.
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Budc Cong ty Trach nhiém hitu han M6t thanh vién S phai thanh toan cho
Cong ty Trach nhiém hitu han S s6 tién 1.340.085.600 (mot ty ba tram bon muoi
triéu khong trim tdm muoi 1im nghin sdu trim) dong, trong do, tién tam tng
hop dong 644.565.600 (sau trim bon muoi bon tridu nim trim sau muoi lim
nghin sau trim) dong va tién boi thuong thiét hai vé chénh 1éch gia 695.520.000
(séu tram chin muoi 1im triéu nim trim hai muoi nghin) dong.

K& tir ngay c6 don yéu cau thi hanh 4n ctia ngudi duoc thi hanh 4n cho
dén khi thi hanh xong tat ca cac khodn tién, hang thang bén phai thi hanh 4n con
phai chiu khoan tién 14i ctia s6 tién con phai thi hanh 4n theo murc 13i suét quy
dinh tai Dieu 357 va Dicu 468 B§ luat Dan su.

2.3. Vé 4n phi:

2.3.1. V& 4n phi so tham:

Budc Cong ty Trach nhiém hiru han Mot thanh vién S phai chiu
52.202.568 (ndm muoi hai tri¢u hai tram linh hai nghin ndm tram sau muo1 tam)
dong tién an phi kinh doanh thwong mai so tham.

Budc Cong ty Trach nhi€ém hiru han S phai chiu an phi kinh doanh thuong
mai so tham 3.491.350 (ba triéu bon trdm chin muoi mot nghin ba trim nim
muoi) dong nhung duwoc khau trir s6 tién tam (g an phi da nop la 27.148.703
(hai muoi bay triéu mot trim bon muoi tam nghin bay trim linh ba) dong theo
Bién lai s6 0010466 ngay 01/3/2024 cua Chi cuc thi hanh an dan su huyén Pak
Poa, tinh Gia Lai. Hoan tra lai cho Cong ty TNHH S sb tién con lai la
23.657.353 (hai muoi ba tri€u sau tram ndm muoi bay nghin ba tram nam muoi
ba) dong.

2.3.1. V& 4an phi phtc tham:

Cong ty Trach nhiém hitu han M6t thanh vién S phai chiu 2.000.000 (hai
triéu) dong tién 4n phi kinh doanh thwong mai phuc tham, duoc trir toan bd vao
sO tién 2.000.000 (hai triéu) dong theo Bién lai thu tam tmg 4n phi, 1¢ phi Toa
an s6 0010646 ngay 19/9/2024 cta Chi cuc Thi hanh 4n dan su huyén Pik Poa,
tinh Gia Lai.

Truong hop ban 4an duoc thi hanh theo quy dinh tai Piéu 2 Luat thi hanh
an dan su thi nguoi dugc thi hanh 4n dan su, nguo1 phai thi hanh an dan su co
quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh 4n, tw nguyén thi hanh 4n
hodc bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7, 7a, 7b va 9 Luat
thi hanh an dan su; tho1 hi¢u thi hanh an dugc thuc hién theo quy dinh tai Piéu
30 Luat thi hanh an dan su.

3. Cé4c quyét dinh khac cua ban 4n so tham khong cé khang cdo, khang
nghi d3 c6 hiéu luc phép luat ké tir ngay hét thoi han khang cdo, khang nghi.

4. Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén 4n./.

Noi nhin: TM. HOI PONG XET XU PHUC THAM
- VKSND tinh Gia Lai;
- TAND huyén Dak Doa;

Tham phan - Chii toa phién toa
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- VKSND huyén Dak Doa;
- Chi cuc THA dan su huyén Dak Doa;
- Cac duong su;

- Luu hd so, Toa DS, VT.
Le Van Ha
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