TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHi DPéc 1ap — Tw do — Hanh phiic
MINH
Ban 4n s6: 1052/2024/DS-PT
Ngay: 18 - 12 - 2024

V/v Tranh chap hop dong dan
Su

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

Thanh phan Héi déng xét xir phiic thdm gém cé:
Tham phan - Chii toa phién toa: Ba  Phan Thi Ut
Céc Tham phan: Ba Nguyén Thi Thoa
Ong Nguyén Tién Diing

Thir ky phién toa: Ba Lam Hy Ngoc - Thu ky Toa an nhan dan Thanh
pho Ho Chi Minh.

Dai dién Vién kiém sdt nhan dan Thanh phé Héo Chi Minh: Ong Pham
Duy Tuan - Kiém sat vién tham gia phién toa.

Trong cac ngay 08, ngay 18, ngay 28 thang 11 va ngay 18 thang 12 nam 2024
tal tru s& Toa an nhan dan Thanh ph6 Ho6 Chi Minh, s6 A N, phuong B, Quan A,
Thanh phé HO6 Chi Minh di xét xi phtic tham cong khai vu an thu Iy so
797/2024/TLPT-DS ngay 16 thang 10 nim 2024 vé viéc “Tranh chap hop dong
dan su”.

Do ban an dan su so tham so: 385/2024/DS-ST ngay 10/7/2024 cua Toa an
nhan dan Quan I Thanh pho Ho Chi Minh bi khang cao.

Theo Quyét dinh dua vu 4n ra xét xir phic tham s6 5636/2024/QDPT-LD
ngay 22/10/2024; Quyét dinh hodn phién toa so 16307/2024/QD-PT ngay
08/11/2024; Quyét dinh tam ngung phién toa so 17234/2024/QD-PT ngay
28/11/2024, gitra cac duong su:

Nguyén don: Ba Lé Thi Phwong Hong H, sinh nam 1983

Cu tru tai: SO E duong H, Phuong I, Quan H, Thanh phé Ho Chi Minh (xin
vang mat).

Nguwoi bao vé quyen va loi ich hop phdp ciia nguyén don: Ong Tran Thu N,
sinh ndm 1976 - Luat su Van phong L va Cong su, thuoc Poan Luat su Thanh phé
H. Cu tra tai: S6 B, ngd H T, phuong Y, quan C, Thanh ph6 Ha Noi (ving mit).



Bi don: Cong ty Co phan P.

Tru s tai: Lau A, s6 A duong B, Phuong P, Quan A, Thanh phé H6 Chi
Minh.

Nguoi dai dién theo phap luat: Ong Nguyén Thanh T, sinh nim 1982 —
Chtre vu: Giam doc; Cu tra tai: Chung cu D R, Duong A, phuong H, thanh pho T,
Thanh pho Ho Chi Minh.

Nguoi dai dién theo uy quyén: Ba Tran Thi Yeén T1, sinh nam 1984. Cu tru
tai: Can ho M, chung cu Q, so D B, phuong P, Quan G, Thanh pho H6 Chi Minh
(Theo Giay uy quyén ngay 23/9/2024 cia Cong ty Co phan D) (xin ving mit).

Nguroi ¢ quyén loi, nghia vu lién quan:

- Ong Huynh Kim T2, sinh naim 1971; Cu tra tai: S6 E duong H, Phuong 1,
Quan H, Thanh phé H6 Chi Minh (xin ving mat).

- Ba Pham Thi Ngoc T3, sinh nim 1987; Cu trd tai: S6 G dudng C, Phuong
B, quan P, Thanh phd Ho Chi Minh (xin ving mat).

Nguroi khang cao: Nguyén don Ba Lé Thi Phuong Hong H va bi don Cong ty
C6 phan D.

NOI DUNG VU AN:

Qud trinh tham gia to tung tai Toa an, nguyén don ba Lé Thi Phirong Hong
H trinh bay:

Ngay 14/12/2020, ba ky Hop dong dai 1y theo hinh thire chiét khau thuong
mai so.../HDDL-TTL1/202011 (goi tit 1a Hop dong) véi Cong ty Co phan D (goi
tat 1a Cong ty). Thoi gian thue hién Hop dong tir ngay 14/12/2020 dén hét ngay
13/12/2021. Theo Hop dong, ba lam dai Iy phan phoi cac khoa hoc online Siéu Tri
Nhé Hoe Duong theo hinh thire tra trude. Dé duoc cong nhan 1a Dai Iy cap 1, ba
phai thanh toan tra trude cho Cong ty so tién 1.000.000.000 dong dé Cong ty
chuyén cho ba 2.857 tai khoan, moi tai khoan tri gia 350.000 dong.

Viéc thanh toan tién cta ba cho Cong ty nhu sau: Ba mua lai suat Dai I cua
ba Pham Thi Ngoc T3 1a ngudi da ndp cho Cong ty so tién 500.000.000 dong theo
cdc Giay nop tién ngay 24/11/2020 s6 tién 450.000.000 dong va Giay uy nhiém
chi ngay 12/12/2020 s6 tién 50.000.000 dong tr Ngan hang S vao tai khoan
060159439812 cua Cong ty mé tai Ngan hang S. Ba da thanh toan lai khoan tién
500.000.000 dong cho ba T3. Viéc chuyén nhuong gitta ba véi ba T3 duoc Cong
ty dong v nén ngay 14/12/2020 Céng ty mdéi ky Hop dong véi ba. Ngay
10/12/2020, ba nhor chong ba 1a 6ng Huynh Kim T2 thanh toan cho Cong ty so tién
con lai 500.000.000 dong bang hinh thire iy nhiém chi tir s6 tai khoan 198789489
mé tai Ngan hang A sang so tai khoan cia Cong ty S1 md tai Ngan hang A- Thanh
ph6 H6 Chi Minh. Ngoai so tién 1.000.000.000 dong da thanh toan, ba bé nhiéu
chi phi dé 1am cac chuong trinh, giéi thiéu, quang ba san pham & cac truong hoc,
nén ba duoc ting thém 268 tai khoan. Tong so tai khoan ba duoc phan phoi la



3.125 tai khoan (2.857 + 268). Hién tai mdi ban (kich hoat) duoc 61 tai khoan. S6
tal khoan con la1 chua ban, (chua kich hoat) 1a 3.064 tai khoan.

Vé quy trinh ban san pham, kich hoat tai khoan: Khi ban tai khoan cho phu
huynh hoc sinh nao do6, ba khai thong tin vé truong, 16p cua hoc sinh, s6 dién
thoai, email ctia phu huynh hoc sinh d6 lén trang web cua Cong ty. Sau khi khai
xong thi Cong ty nhan tin vao so dién thoai ctia phu huynh mat khau dé kich hoat,
ding nhap vao tai khoan dé st dung. Ban than nguoi lam dai 1y cap 1 nhu ba
khong tu kich hoat dugc tai khoan dé s dung cho nguo1 mua tai khoan.

Theo noi dung Giay phép so: 2158/GDD-TC cap ngay 26/6/2019 cua S¢
Gi4o duc va Dao tao Thanh phd H cap cho Cong ty thi muc tiéu va nodi dung dao
tao la ren luyén k¥ ndng giao duc cho nguoi hoc nang dong, linh hoat; rén ky nang
tap trung ghi nhd, tu tin va hinh thanh nhitng hanh vi, th61 quen lanh manh, tich
cuc trong cac moi quan hé, cac tinh huong sinh hoat hang ngay phu hop véi hira
tuoi; st dung chuong trinh va nd1 dung dao tao theo nd1 dung bo tai li¢u thuc hanh
k¥ ning séng N1, Nha xuat ban Pai hoc Su pham danh cho hoc sinh tiéu hoc va
trung hoc co sé. Nhung, san pham Siéu Tri Nhé Hoc Puong ctia Cong ty ban cho
ba theo hinh thire dai 1y da cap lai khong dung Giay phép so: 2158/GDD-TC. Giay
phép nay da hét han vao ngay 26/6/2021 nhung thoi han hop dong Cong ty ky voi
ba dén hét ngay 13/12/2021.

Ngoai ra, trong thoi gian ky Hop dong véi ba, viée phat hanh phin mém
(app) nim phut thudc bai cua Cong ty chua cé gidy phép cua S T4, trang web
Sphutthuocbai chwa duoc Bo C cap phép hoat dong thwong mai dién tir. Sau khi
thu tién cua ba thi Cong ty khong xuat hoa don V.A.T cho ba la vi pham Luat
Thué Gia tri gia ting.

Ba H yéu cau Toa an tuyén:

Cham durt hop dong dai 1y theo hinh thtc chiét khau thuong mai s6.../HDDL-
TTL1/202011 ngay 14/12/2020 giita ba va Cong ty;

Budc Cong ty tra lai cho ba so tién 1.000.000.000 (Mot ty) dong, tra mot lan
ngay khi ban an, quyét dinh cta Toa an c6 hiéu luc phap luat.

Tai phién toa so tham, ba H trinh bay: Trudc day ba yéu cau Toa 4n tuyén bo
cham dut hop dong dai 1y theo hinh thic chiét khau thwong mai so6.../HDDL-
TTL1/202011 ngay 14/12/2020 gitta ba va Cong ty, budc Cong ty tra lai cho ba so
tien 1.000.000.000 (Mot ti dong), tra mot lan ngay khi ban an, quyét dinh ctia Toa
an c6 hiéu luc phap luat. Nay, ba yéu cau Toa an tuyén bd hop dong dai Iy theo
hinh thire chiét khau thuong mai s6.../HDDL-TTL1/202011 ngay 14/12/2020 gitta
ba va Cong ty 1a vo hiéu, budc Cong ty tra lai cho ba s6 tién 700.000.000 (Bay
tram triéu dong), tra mot lan ngay khi ban an, quyét dinh cua Toa an c6 hiéu luc
phap luat. Ba H khong c¢6 yéu cau boi thuong thiét hai hodc yéu cau nao khac. Ba
H dong ¥ ban giao (tra) 2.996 tai khoan chua ban (chua kich hoat) cho Cong ty
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(duge ba H liét ké ta1 Ban khai nop cho Toa an ngay 09/7/2024) ngay khi ban an,
quyét dinh cia Toa an c6 hiéu luc phap luat. D61 v6i yéu cau cia Cong ty trong
Don khai kién bo sung dé ngay 04/7/2024 vé viée: Trong truong hop Toa 4n tuyén
hop dong vo hiéu, xét thay Nguyén don c6 161 trong viéc khong c¢6 ning luc ban
hang, khong dam bao tur cach chu thé khi giao két hop dong, Bi don dé nghi Toa
an tuyén Nguyén don c6 161 va boi thuong thiét hai cho Bi don cac chi phi quan 1,
trien khai hop dong, véi so tién tuwong duong 151.076.250 dong va chi phi duy tri
server la: 12.079.458 dong. Ba H dé nghi Toa an khong chap nhan toan bo yéu cau
cua Cong ty vi khong ¢6 can ctr phap luat.

Qua trinh tham gia t6 tung tai Toa dn, Cong ty Cé phan D ¢6 nguoi dai dién
theo 1y quyén la éng Pao Tién P, ba Vé Thi Théi V trinh bay:

Ngay 14/12/2020, Cong ty Co phan D (goi tat 1a Cong ty) c6 ky hop dong c6
tiéu dé “Hop dong dai 1y theo hinh thte chiét khau thuwong mai” (goi tat 1a Hop
dong) dé lam dai Iy phan phdi san pham khoéa hoc truc tuyén Siéu Tri Nhé Hoc
Duong (goi tit 1a STNHD) do Cong ty phat hanh theo hinh thie tra trude. Theo
Hop dong va Don ding ky lam Dai Iy STNHD, ba H di ding ky goi
1.000.000.000 dong dé tro thanh Dai Iy cap 1 phan phodi san pham STNHD gom
2.857 tai khoan. Viéc ding ky cia ba H thong qua nhan chuyén nhuong suat Dai
Iy véi ba Pham Thi Ngoc T3, da ding ky lam Dai 1y cap 1 va thanh toan
500.000.000 dong trude do6 va thanh toan thém 500.000.000 dong con lai cho
Cong ty bang tai khoan cta 6ng Huynh Kim T2- Chong ba H. Thuc té sau chiét
khau s6 tién thuc nhan cua Cong ty 1a 950.000.000 dong. So tién chiét khau da
duoc hoan d6i mot phﬁn thanh khoa hoc va chuyén tra lai cho ba H sb tién
28.714.000 dong.

Trong qua trinh thue hién Hop dong, Cong ty L1 phdi hop cung véi ba H giai
quyét nhitng van dé phat sinh khi ban san pham cho khach hang. Nhan thay ba H
da bo thém cong ste va chi phi dé 1am cac chuong trinh gi6i thiéu, quang ba san
pham & cac truong hoc nén Cong ty cling da ting thém 268 tai khoan ma khong
thu thém bat ky chi phi nao. Sau qua trinh kinh doanh khong hiéu qua, ba H xin tra
lai san pham va hoan tién, hai bén dd c6 nhiéu cudc trao doi dé thio gd nhung
chua thong nhat dugc phuong an giai quyét.

Nguyén don cho ring san pham Siéu Tri Nhé Hoc Duodng cua Cong ty khong
dtng giay phép hoat dong cua Sé Gido duc va Dao tao Thanh phé H, Bi don thay
rang Nguyén don di hiéu khong ding ban chat. Cu thé san pham cua Cong ty la
san pham dich vu phan mém tng dung duoc cung cap trén nén tang website nhu
quy dinh ro tai Hop dong, khong phai la khoa hoc theo Giay phép cta S¢ Gido duc
va Dao tao Thanh ph6 H va khong thude tham quyén quan 1y cua S& Gido duc va
Dao tao Thanh phé H (san pham phan mém tng dung khong can xin phép So Giao
duc va PBao tao Thanh phé H).



D61 véi hoat dong gido duc ki ning song va hoat dong gido duc ngoai gio
chinh khéa duoec Cong ty dang ky véi S& Gido duc va Dao tao Thanh phé H 1a
hoat dong giang day riéng tai tru s& ciia Cong ty. D61 v6i hoat dong nay, Cong ty
ludn thuc hién viée gia han khi hét han, co gial doan b1 cham gia han la do dang
trong giai doan cing thing cta dich Covid nén S& Gi4o duc va Pao tao Thanh phod
H khong to chiic cap phép va trung tam k¥ ning song ciing khong hoat dong trong
mua dich.

D61 véi phan mém 5 phut thude bai” do Cong ty phat hanh, day 1a san pham
cong nghé dua trén hoat dong san xuat phan mém cua Cong ty. Can ctt Phu luc IV
Danh muc nganh, nghé dau tu kinh doanh co diéu kién quy dinh ta1 Luat Pau tu
2020 thi san xuat phan mém khong thudc nganh nghé kinh doanh c6 diéu kién.
Dong thoi, theo quy dinh tai khoan 1 Diéu 4 Thong tu s6 13/2020/TT-BTTTT do
Bo TS5 ban hanh ngay 03/7/2020 quy dinh viéc xac dinh hoat dong san Xuat san
pham phan mém dap Gng quy trinh thi hoat dong san xuat mot san pham phan
mém cua to chiec duoc xac dinh 1a hoat dong san xuat phan mém dap tng quy
trinh khi t6 chttc thue hién it nhat mot trong hai cong doan: Xac dinh yéu cau,
phan tich va thiét ké quy trinh twong tng, vi thé khong yéu cau phai cé giay phép
con riéng dé phuc vu muc dich hoat dong kinh doanh nay. Do d6, viéc ba H cho
ring phan mém nay chua c6 giay phép cua S¢ Thong tin va Truyén thong 1a hoan
toan khong c6 co so. Ngoai ra, dé dam bao quy dinh phap luat vé vu dii thué,
Cong ty da thuc hién thu tuc xin cap gidy ching nhan ding ky dau tu véi muc tiéu
hoat dong “san Xuat phﬁn mém”, va duge S& Ké hoach va Pau tu Thanh phé H
cap Giay chung nhan diang ky dau tu so: 8712673465 ngay 22/11/2021, tén du an
dau tu: san xuat san pham phan mém gido duc.

D61 v website https://Sphutthuocbai.comgoi tat 1a website) cua Cong ty, day
la website dung dé ban cac khoa hoc cia Cong ty. Can cu quy dinh tai khoan 9
Diéu 1 Nghi dinh s6: 85/2021/ND-CP do Chinh phu ban hanh ngay 25/9/2021 stra
doi, bd sung mot s6 dicu cia Nghi dinh s6: 52/2013/ND-CP ngay 16/5/2013 cua
Chinh phu vé thuong mai dién tir thi Cong ty phai thong bao véi Bd C vé viée
thiét 1ap website thuong mai dién tir ban hang. Theo d6, Cong ty ciing da tuan thu
quy dinh phap luat néu trén, c6 thé kiém tra tai website: online.gov.vn hodc dan
chimg bang viéc website da duoc Bo C cap ma nhung va thé hién “Dau Tick xanh-
D3 thong bao Bo C” dudi chan website. Vi thé, ba H khang dinh website ciia Cong
ty chua duoc Bo C cap phép hoat dong 1a hoan toan khong chinh xac.

Vé cao budc kinh doanh da cap, day 1a v kién hoan toan khong chinh xéac vi
cac 1y do sau day: Can cr khoan 1 Diéu 3 Nghi dinh so6: 40/2018/ND-CP thi “Kinh
doanh theo phuong thirc da cap 1a hoat dong kinh doanh st dung mang ludi nguoi
tham gia gom nhiéu cap, nhiéu nhanh, trong d6, nguoi tham gia dwoc huong hoa
hong, tién thuong va loi ich kinh té khac tir két qua kinh doanh ctia minh va cua
nhirng nguo1 khac trong mang lué1”. Theo d6 Cong ty chi ban hang cho tirng dai
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Iy doc lap (o day 1a ba H), va cac dai 1y tu di ban hang ctiia minh, khong tao co ché
chi tién theo mang luéi. Cong ty khong to chire nhiéu cap, nhiéu nhanh phu thudce
nhau. Viée Cong ty c6 chinh sach thuéng dai Iy 1a nham khuyén khich cac dai Iy
phan phoi, ty 1é thudong tat nhién phai theo doanh thu, day 1a mot chinh sach pho
bién ma cac cong ty ban hang phai ap dung dé khuyén khich cac nha phan phoi
cua minh. Vé viéc xuat hoa don doi v6i san pham Siéu tri nhé hoe duong, Cong ty
da xuat hoa don véi s6 tién 950.000.000 dong. So tien 50.000.000 dong con lai da
duoc ba H chuyén thanh mot phz"in khoa hoc va an phﬁ:im, déng thoi da nhan lai sb
tién 28.714.000 dong vao ngay 25/02/2021. Do dé viée néi Cong ty khong xuat
hoa don 1a khong chinh xac. Mic du Hop dong co6 tén goi 1a Hop dong dai 1y theo
hinh thire chiét khau thuwong mai nhung tén goi khong phai 1a yéu to quyét dinh ma
la su thoa thuan tai Hop dong. Hop dong nay c6 du cic yéu to 1a hop dong phan
phoi san pham mua dirt ban doan véi cac yéu to sau: Dicu 8.1.1 cua Hop dong néu
rd Bén B 1a ba H ¢6 toan quyén sé hitu d61 véi nhitng hang hoa, san pham di nhan
tir Cong ty. Trong khi theo quy dinh tai Diéu 170 Luat Thuong mai thi quyén so
hitu thude vé Bén giao dai 1y. Day 1a yéu t6 co ban phan biét quan hé dai Iy va
mua ban. Diéu 8.1.2 cia Hop dong néu rd theo nhu cau thi truong va kha ning
phan phoi cua minh, Bén B ¢6 quyén an dinh s6 lwong don hang. Diéu 8.2.1 néu
rd Bén B ¢6 ¢6 nghia vu thanh toan tién mua hang cho Bén A. Viéc quy dinh gi
ban nham la thoa thuan giita hai bén nham dam bao quyén loi nguoi tiéu dung.

Vé thoi han thue hién hop dong: Cin ¢t vao Diéu 10.1 cua Hop dong, thoi
han thuc hién hop dong 1a tir ngay 14/12/2020 dén hét ngay 13/12/2021, tinh dén
thoi diém nay hop dong di hét han. Can ¢t vao Diéu 10.2.1 cia Hop dong, Hop
dong nay di duong nhién cham dut do khong duoc hai bén gia han. Hai bén da
cham dt moi quyén va nghia vu véi nhau ké tir ngay Hop dong cham dirt. Do d6
sau ngay Hop dong nay da cham dut, ba H bat dau yéu cau hoan tién 1a khong c6
can cu. Truée khi ky Hop dong, ba H ciing di chap nhan diéu khoan phai thanh
toan trude gia tri mua hang roi méi nhan duoc san pham. Hon nita, ndi dung Hop
dong cling néu rd viée diang ky goi san pham sé& phu thudc vao nhu cau va kha
ning cua dai 1y va phai chiu trach nhiém d6i véi so lwong san pham nay. Do vay,
khi ba H ding ky goi Dai 1y cap 1 da khién Cong ty T6 rang ba H di c6 nhing
chién luoc kinh doanh d6i véi s6 luong san phém 16n nhu vay, hoac it nhat da cé
nhitng kénh phan phdi nhat dinh. Trong qua trinh kinh doanh, Céng ty ludn c¢6
nhitng chinh sach va hoat ddng quang cao, tiép thi dé ho tro cac d6i tac noéi chung
va ba H noi riéng trong viéc ban hang. Moi chinh sach dua ra timg thoi diem déu
phu hop véi quy dinh cta phap luat va déu cong khai dén doi tdc mot cach kip
thoi. Viéc kinh doanh thanh cong hay that bai con phu thudc vao nang luc ca nhan
cua tirng nguoi, khong thé ¢o loi nhuan thi lay, thua 16 thi tim moi 1y do dé yéu cau
tra lai hang hoa.



Ke tir ngay ky Hop dong cho té1 khi Toa an thu 1y vu an, Cong ty luon dong
hanh va ho tro ba H trong viéc ban san pham cho khach hang. Ngay ca khi ba H ¢6
y dinh tra lai toan b0 san phém va doi lai tién vi khong ban duoc hang mac du
trong Hop dong khong c6 diéu khoan quy dinh tra/nhan lai hang, Cong ty ciing da
dua ra nhitng chinh sach khac dé ho tro ba H cho du day khong phai 1a nghia vu
bat budc va ciing khong duoc théa thuin trong Hop dong, cu thé: Thang 12/2022,
Cong ty dong ¥ thu hoi cac san pham chua ban dugc va thanh toan s6 tién con lai
sau khi trir cac chi phi hop 1y trong vong 06 thang. Nhung ba H khong dong ¥ va
yéu cau phai thu hoi va thanh toan lai trong vong 03 thang nén thoa thuan nay da
khong thue hién duge. Thang 4/2023, Cong ty da dé xuat thém mot s6 phuong an
khac nhu: HO tro chuyén nhuong suat dai Iy khi ¢6 doi tac mai ¢6 nhu cau, hodc
doi sang tmg dung “5 phut thude bai” dé ban cho cic khoa he, hodc hang thang
Cong ty s& dung ra ban mot so tai khoan twong duwong 10.000.000 dong va gui so
tién nay dén ba H. Nhung ba H ciing khong dong ¥ véi bat ctir phuong 4n nao néu
trén. Mic du khong dat dén thoa thuan chung nhung Cong ty van ludn c6 thién chi
ho tro, tim moi phuong an dé giai quyét, dap tmg nhu cau cua ba H. Cong ty dé
nghi Toa an khong chap nhan toan bo yéu cau khoi kién cua ba H.

Tai phién toa so tham, 6ng Dao Tién P, ba V& Thi Thai V trinh bay: Déi véi
yéu cau trong Don khoi kién bo sung dé ngay 04/7/2024 nop cho Toa an vé viéc:
Trong trudng hop Toa an tuyén hop dong vo hiéu, xét thay Nguyén don c6 161
trong viée khong c6 niang luc ban hang, khong dam bao tu cach chu thé khi giao
két hop dong, Bi don dé nghi Toa an tuyén Nguyén don c6 161 va boi thuong thiét
hai cho Bi don cac chi phi quan 1y, trién khai hop dong véi s6 tién 151.076.250
dong va chi phi duy tri server 1a 12.079.458 dong. Tai phién toa hom nay, Cong ty
xin rut lai yéu cau nay. Cong ty khong dong ¥ cac yéu cau cua ba H, dé nghi Toa
an khong chap nhan toan bo yéu cau khéi kién cua ba H.

OQud trinh tham gia t6 tung tai Toa an, nguwoi cé quyén loi, nghia vu lién quan
ong Huynh Kim T2 trinh bay: Ngay 10/12/2020, éng co6 chuyén so tién
500.000.000 dong cho Cong ty C6 phan D (goi tit 1a Cong ty) theo yéu cau ctia vo
ong la ba Lé Thi Phuwong Hong H. Viée giao dich giita ba H va Cong ty, 6ng khong
biét nd1 dung ma thue hién theo yéu cau cua ba H. So6 tién 1.000.000.000 (Mot ti)
dong theo don khoi kién cua ba H 1a tai san chung cta vo chong. Ong dong v véi
yéu cau cua ba H, dé nghi Toa an budc Cong ty tra lai cho ba H so tién
1.000.000.000 dong.

Tai phién toa so tham, dng T2 trinh bay: Dé nghi Toa an chap nhan toan bo
yéu cau cua ba H vé viéc: Tuyén Hop dong dai Iy theo hinh thirc chiét khau
thuong mai so.../HPDL-TTL1/202011 ngay 14/12/2020 ky két giita ba H va Cong
ty 1a vo hiéu, yéu cau Cong ty tra cho ba H so tién 700.000.000d (Bay trim triéu
dong), tra mot 1an ngay khi ban an, quyét dinh ctia Toa 4n c6 hiéu luc phap luat.
Ong T2 khong c6 yéu cau ddc 1ap, khong c6 ¥ kién hodc yéu cau nao khac.



Qud trinh tham gia to tung tai Toa an, nguwoi cé quyén loi, nghia vu lién quan
ba Pham Thi Ngoc T3 trinh bay: S6 tién 500.000.000 dong ba da chuyén cho
Cong ty dé lam dai Iy phan phoi san pham siéu tri nhé hoc dudng (5 phut thudce
bai) ba da chuyén nhuong suat lam dai 1y cap 1 nay cho ba H va d nhan du sé tién
500.000.000 dong. Ba ciing chua k¥ bat ¢t van ban nao véi Cong ty. Ba dé nghi
Toa 4n bude Cong ty tra so tien 500.000.000 dong cho ba H. Pay la s6 tién ma ba
H da thanh toan cho ba di mua lai suat lam dai Iy cap 1.

Tai Don dé nghi xét xtt vang mit dé ngay 08/7/2024 ndp cho Toa an, ba
Pham Thi Ngoc T3 trinh bay: bé nghi Toa an chﬁp nhan toan bd yéu cau cua ba H
ve viéc: Tuyén Hop dong dai Iy theo hinh thire chiét khau thuong mai s6.../HDDL-
TTL1/202011 ngay 14/12/2020 ky két gitra ba H va Cong ty la vo hiéu, yéu cau
Cong ty tra cho ba H s6 tién 700.000.000 dong, tra mot 1an ngay khi ban an, quyét
dinh cua Toa 4n c6 hiéu luc phap luat. Ba T3 khong ¢6 yéu cau doc lap, khong cé
¥ kién hodc yéu cau nao khac.

Tai ban dn din sw so tham 385/2024/DS-ST n gay 10/7/2024 ciia Toa dn
nhan dan Quan 1, Thanh phé Ho Chi Minh tuyén xi:

1. Chap nhén yéu cau khoi kién cia Nguyén don- ba Lé Thi Phuong Hong H:

- Tuyén bo Hop dong dai 1y theo hinh thite chiét khau thuong mai
so:.../HDDL - TTL1/202011 ngay 14 thang 12 nam 2020 gitta ba Lé Thi Phuong
Hong H va Cong ty C6 phan D 1a vo hiéu.

- Bude Cong ty C6 phan D tra cho ba Lé Thi Phuong Hong H s tién
700.000.000 (Bay tram triéu) dong, tra mot lan ngay khi ban an cta Toa 4n c¢6 hiéu
luc phap luat.

Ké tir ngay c6 don yéu cau thi hanh an cua nguoi duoc thi hanh an (doi véi
cac khoan tién phai tra cho ngudi duoc thi hanh 4an) cho dén khi thi hanh an xong,
bén phai thi hanh 4n con phai chiu khoan tién 141 cua s tién con phai thi hanh an
theo mure 14i suat quy dinh tai Piéu 357, Piéu 468 ctia Bo luat Dan sy nam 2015,
trir trrong hop phap luat c6 quy dinh khac.

Ngay khi ban an cta Toa 4n ¢6 hiéu luc phap luat ba Lé Thi Phuong Hong H
co trach nhiém ban giao (tra) ngay 2.996 tai khoan chua ban (chua kich hoat) cho
Cong ty Co phan D (dwoc ba H liét ké tai Ban khai ndp cho Toa an ngay
09/7/2024).

2. Dinh chi xét xtr ddi véi yéu cau cia Cong ty CO phan D vé viée: Trong
trrong hop Toa an tuyén hop dong vo hiéu, xét thay Nguyén don ¢6 101 trong viée
khong c¢6 ning luc ban hang, khong dam bao tw cach chu thé khi giao két hop
dong, Bi don dé nghi Toa an tuyén Nguyén don c6 161 va boi thuong thiét hai cho
Bi don céac chi phi quan 1y, trién khai hop dong vé1 so6 tien 151.076.250 dong va
chi phi duy tri server: 12.079.458 dong.



Ngoai ra, ban an so tham con tuyén vé an phi va quyén khang cao cua cac
duong su.

Ngay 23/7/2024, bi don Cong ty C6 phan D c¢6 don khing cdo toan bd ban an
so tham.

Ngay 25/7/2024, nguyén don ba Lé Thi Phuong Hong H c6 don khang cdo
mot phan ban 4n so tham.

Tai phién toa phiic tham:

Hoi dong xét xir cong bd bién ban thoa thuan gitta nguyén don ba Lé Thi
Phuong Hong H va bi don Cong ty Co phan D nhu sau:

- Ba H dong ¥ tra lai cho Cong ty D s6 luong tai khoan app 5 phut thudc bai
da mua va duoc nhan tang thém téng cong la 2.996 tai1 khoan.

- Ba H dong v tra lai cho Cong ty D 950 ¢6 phan cua Cong ty ¢6 phan D.

- Cong ty D dong ¥ tra lai cho ba H so tién 700.000.000 (Bay tram triéu)
dong. Thot gian thanh toan cu thé nhu sau:

+ Ngay 12/12/2024: Thanh toan s6 tién 300.000.000 (Ba tram triéu) dong;
+ Ngay 20/01/2025: Thanh toan so6 tién 40.000.000 (Boén muoi triéu) dong;
+ Ngay 20/02/2025: Thanh toan s6 tién 40.000.000 (Bon muoi triéu) dong;
+ Ngay 20/3/2025: Thanh toan s6 tién 40.000.000 (Bon muoi triéu) dong;
+ Ngay 20/4/2025: Thanh toan s6 tién 40.000.000 (Boén muoi triéu) dong;
+ Ngay 20/5/2025: Thanh toan s6 tién 40.000.000 (Bon muoi triéu) dong;
+ Ngay 20/6/2025: Thanh toan s6 tién 40.000.000 (Bon muoi triéu) dong;
+ Ngay 20/7/2025: Thanh toan so tién 40.000.000 (Bén muoi triéu) dong;
+ Ngay 20/8/2025: Thanh toan so tién 40.000.000 (Bén muoi triéu) dong;
+ Ngay 20/9/2025: Thanh toan s6 tién 40.000.000 (Boén muoi triéu) dong;
+ Ngay 20/10/2025: Thanh toan so tién 40.000.000 (Bén muoi triéu) dong.

- Truong hop Cong ty D vi pham vé thoi han thanh toan cua bat ky lan thanh
toan nao thi ba H duoc quyén yéu cau thi hanh 4n doi véi toan bd so tién con lai
chua thanh toan.

Vé an phi dan su so tham bi don Cong ty Co phan D tu nguyén chiu.

Nguyén don ba Lé Thi Phuong Hong H va bi don Cong ty C6 phan P ¢6 don
Xin meg mit dé nghi Ho1 di“mg xét Xur cong nhan su thoa thuan trén. Dé‘mg thot
ngudi co quyen loi, nghia vu lién quan 6ng Huynh Kim T2 va ba Pham Thi Ngoc
T3 c6 don xin ving mit.



- Pai dién Vién kiém sat nhan dan Thanh pho Ho Chi Minh trinh bay
quan diém:

Ve t6 tung: Tham phan va Hoi dong xét xtr thuc hién dung quy dinh cua phap
luat t6 tung. Cac duong su thuc hién quyén, nghia vu theo ding quy dinh phap
luat. Pon khang cao cua duong su nim trong han luat dinh nén hop I¢.

Vé noi dung: Pé nghi1 Ho1 di“mg xét xur cong nhan su thoa thuan cua cac
duwong su. An phi dan su so tham, phic tham: Cac duong su chiu an phi theo quy
dinh.

NHAN DPINH CUA TOA AN:

Sau khi nghién ctru cac tai ligu ¢6 trong ho so vu an duoc tham tra tai phién
tod va can ¢t vao két qua tranh luan tai phién toa, Ho1 déng xét xr nhan dinh.

1. Vé to tung:

Ngay 23/7/2024, bi don Cong ty C6 phan D c6 don khing cdo toan bd ban an
so tham va ngay 25/7/2024, nguyén don ba Lé Thi Phuong Hong H ¢6 don khang
cdo mot phan ban an so tham. Xét, khang cao ctia nguyén don va bi don nop trong
tho1 han theo quy dinh ta1 Piéu 272, Piéu 273 Bo luat to tung dan sy nan 2015
duoc ché‘ip nhan xem xét la1 ban an theo thu tuc phuc tham.

- Nguyén don ba Lé Thi Phuong Hong H va bi don Cong ty Co phan D ¢6
nguoi dai dién theo iy quyén 1a ba Tran Thi Yén T1, nguoi ¢é quyén loi, nghia vu
lién quan 6ng Huynh Kim T2 va ba Pham Thi Ngoc T3 déu c6 don xin vang mit
nén can ct theo khoan 1 Piéu 228 Bo luat tb tung dan sw nan 2015. Toa an tién
hanh xét x1r vaing mit cac duong su néu trén.

2. Vé noi dung:

Tai bién ban théa thuan giita nguyén don ba Lé Thi Phuong Hong H va bi
don Cong ty C6 phan D nhu sau:

- Ba H dong ¥ tra lai cho Cong ty D s6 luong tai khoan app 5 phut thudc bai
da mua va dugc nhan tang thém téng cong la 2.996 tai1 khoan.

- Ba H dong v tra lai cho Cong ty D 950 ¢6 phan cua Cong ty ¢6 phan D.

- Cong ty D dong ¥ tra lai cho ba H s6 tién 700.000.000 (Bay trim triéu)
dong. Thot gian thanh toan cu thé nhu sau:

+ Ngay 12/12/2024: Thanh toan s6 tién 300.000.000 (Ba tram triéu) dong;
+ Ngay 20/01/2025: Thanh toan s6 tién 40.000.000 (B6én muoi triéu) dong;
+ Ngay 20/02/2025: Thanh toan s6 tién 40.000.000 (Bon muoi triéu) dong;
+ Ngay 20/3/2025: Thanh toan s6 tién 40.000.000 (Bon muoi triéu) dong;
+ Ngay 20/4/2025: Thanh toan s6 tién 40.000.000 (Boén muoi triéu) dong;
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+ Ngay 20/5/2025: Thanh toan s6 tién 40.000.000 (Bon muoi triéu) dong;
+ Ngay 20/6/2025: Thanh toan so tién 40.000.000 (Bén muoi triéu) dong;
+ Ngay 20/7/2025: Thanh toan so tién 40.000.000 (Bén muoi triéu) dong;
+ Ngay 20/8/2025: Thanh toan s6 tién 40.000.000 (Boén muoi triéu) dong;
+ Ngay 20/9/2025: Thanh toan s6 tién 40.000.000 (Boén muoi triéu) dong;
+ Ngay 20/10/2025: Thanh toan so tién 40.000.000 (Bén muoi triéu) dong.

- Truomng hop Cong ty D vi pham vé thoi han thanh toan cua bat ky lan thanh
toan nao thi ba H duoc quyén yéu cau thi hanh 4n doi véi toan bd so tién con lai
chua thanh toan.

Vé an phi dan su so tham bi don Cong ty Co phan D tur nguyén chiu.

- Xét su thoa thuan cua cac duvong su la tw nguyén va khong trai quy dinh
phap luat. Can ctr Diéu 300, khoan 2 Diéu 308 Bo luat to tung dan su nian 2015,
cong nhan su thoa thuan cua cac duong su tai phién toa, sa ban an dan su so
tham.

Xét théy dé nghi cua dai dién Vién kiém sat nhan dan Thanh phé Ho6 Chi
Minh ¢6 co s& chap nhan.

An phi dan su so thAim: Bi don Cong ty C6 phan P tu nguyén chiu.

An phi dan su phtic thim:

+ Nguyén don ba Lé Thi Phuong Hong H phai chiu 4n phi phtic tham
300.000 (Ba trim nghin) dong nhung duogc can trir vao so tién tam tng an phi da
nop theo bién lai tam g an phi s6 0023498 ngay 26/7/2024 cuia Chi cuc Thi hanh
Q, Thanh ph6 H6 Chi Minh.

+ Bi don Cong ty Co phan D phai chiu an phi phtc tham 300.000 (Ba tram
nghin) dong nhung dugce can trir vao so tién tam ung an phi da nop theo bién lai
tam Ung an phi s6 0023486 ngay 24/7/2024 cua Chi cuc Thi hanh Q, Thanh pho
Ho Chi Minh.

Vi cac Ié trén,

QUYET PINH:

- Can ct Diéu khoan 2 DPiéu 148; khoan 1 Piéu 228: Piéu 273; DPiéu 300;

khoan 2 Diéu 308 Bo luat T6 tung dan sy nim 2015;

- Can ¢ vao Diéu 357 va Piéu 468 cua Bo luat Dan su nam 2015;

- Cian ctr Nghi quyét s6 326/2016/UBTVQH14 ngay 30 thang 12 nim 2016
cua Uy ban thuong vu Quoc Hoi quy dinh vé mire thu, mién, giam, thu, nop, quan
Iy va st dung an phi va 1€ phi Toa an;

- Can ¢t Luat Thi hanh an dan su nim 2008 stra doi, bo sung nam 2014.
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Tuyén xie:

1. Stra ban an dan su so tham s6 385/2024/DS-ST ngay 10 thang 7 nim 2024
cua Toa an nhan dan Quan 1, Thanh pho H6 Chi Minh.

2. Cong nhan su thoa thuan cua cac duong sy nhu sau:

- Ba H dong v tra lai cho Cong ty D so luong tai khoan app 5 phut thudc bai
da mua va duoc nhan tang thém téng cong la 2.996 tai1 khoan.

- Ba H dong v tra lai cho Cong ty D 950 ¢6 phan cua Cong ty ¢6 phan D.

- Cong ty D dong ¥ tra lai cho ba H s6 tién 700.000.000 (Bay trim triéu)
dong. Thot gian thanh toan cu thé nhu sau:

+ Ngay 12/12/2024: Thanh toan s6 tién 300.000.000 (Ba tram triéu) dong;
+ Ngay 20/01/2025: Thanh toan s6 tién 40.000.000 (Bon muoi triéu) dong;
+ Ngay 20/02/2025: Thanh toan s6 tién 40.000.000 (Bon muoi triéu) dong;
+ Ngay 20/3/2025: Thanh toan so tién 40.000.000 (Bén muoi triéu) dong;
+ Ngay 20/4/2025: Thanh toan s6 tién 40.000.000 (Bon muoi triéu) dong;
+ Ngay 20/5/2025: Thanh toan s6 tién 40.000.000 (Boén muoi triéu) dong;
+ Ngay 20/6/2025: Thanh toan s6 tién 40.000.000 (Bon muoi triéu) dong;
+ Ngay 20/7/2025: Thanh toan so tién 40.000.000 (Bén muoi triéu) dong;
+ Ngay 20/8/2025: Thanh toan so tién 40.000.000 (Bén muoi triéu) dong;
+ Ngay 20/9/2025: Thanh toan s6 tién 40.000.000 (Boén muoi triéu) dong;
+ Ngay 20/10/2025: Thanh toan so tién 40.000.000 (Bén muoi triéu) dong.

- Truomg hop Cong ty D vi pham vé thoi han thanh toan cua bat ky lan thanh
toan nao thi ba H duoc quyén yéu cau thi hanh 4n doi véi toan bo so tién con lai
chua thanh toan.

Ké tir ngay c6 don yéu cau thi hanh 4n cua nguoi duoc thi hanh an (doi véi
cac khoan tién phai tra cho nguoi duoc thi hanh 4an) cho dén khi thi hanh an xong,
bén phai thi hanh 4n con phai chiu khoan tién 141 cia s6 tién con phai thi hanh an
theo mrc 141 suat quy dinh tai Piéu 357, Piéu 468 ctia Bo luat Dan su nam 2015.

Céac bén thi hanh tai co quan Thi hanh 4n dan su ¢6 tham quyén.

3. Dinh chi xét xtr doi véi yéu cau cia Cong ty CO phan D vé viée: Trong
trrong hop Toa an tuyén hop dong vo hiéu, xét thay Nguyén don c6 101 trong viée
khong cé ning luc ban hang, khong dam bao tu cich chu thé khi giao két hop
dong, Bi don dé nghi Toa an tuyén Nguyén don c6 161 va boi thuong thiét hai cho
Bi don cac chi phi quan Iy, trién khai hop dong véi so tién 151.076.250 dong va
chi phi duy tri server: 12.079.458 dong.
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4. Vé an phi:
- An phi dan su so tham:

Cong ty Co phan D phai chiu an phi dan su so tham 1a 32.000.000 (Ba muoi
hai) dong, nhung duoc can trir vao so tién tam ung an phi di nop la 4.078.893
(Bon triéu khong tram bay muoi tdm nghin tdm trim chin muoi ba) dong theo
Bién lai thu tam Ung an phi, 1é phi Toa an ky hiéu: BLTU/23P, s6: 0039537 ngay
04 thang 7 ndm 2024 cta Chi cuc Thi hanh 4n Dan sy Quan Q, Thanh phd H6 Chi
Minh, Céng ty C6 phan D con phai ndp thém so tién 12 27.921.107 (Hai muoi bay
triéu chin trim hai muoi mot nghin mot trim 1é bay) dong.

Ba Lé Thi Phuong Hong H khong phai chiu 4n phi dan su so tham, hoan tra
cho ba H s6 tién 21.300.000 (Hai muoi mot triéu ba tram nghin) déng theo céc
Bién lai thu tam ung 4an phi, 1& phi Toa 4an so: AA/2022/0003186,
AA/2022/0003187 ngay 22 thang 3 ndm 2023 cua Chi cuc Thi hanh 4n Dan su
Quan Q, Thanh pho Ho Chi Minh.

- An phi dan su phuc tham:

Nguyén don ba Lé Thi Phuong Hong H phai chiu 4n phi phtic tham 300.000
(Ba trim nghin) dong nhung duoc can trir vao so tién tam tng an phi dd ndp theo
bién lai tam tng an phi s6 0023498 ngay 26 thang 7 nim 2024 cua Chi cuc Thi
hanh Q, Thanh pho Ho Chi Minh.

Bi don Cong ty Co phan D phai chiu an phi phic thAm 300.000 (Ba trim
nghin) dong nhung dwgc can trir vao so tién tam tng an phi da nop theo bién lai
tam Ung an phi s6 0023486 ngay 24 thang 7 nim 2024 cia Chi cuc Thi hanh Q,
Thanh pho Ho Chi Minh.

5. Ban 4an phuc tham c6 hiéu luc phéap luat ké tir ngay tuyén an.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2 Luat
Thi hanh an dan sy thi nguot dugce thit hanh an dan sy, nguo1 phai th1 hanh an dan
su ¢6 quyen thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, tw nguyén thi hanh
an hodc b1 cudng ché thi hanh an theo quy dinh ta1 cac Piéu 6, 7 va 9 Luat Thi
hanh an dan su; thot hiéu th1 hanh an duoc thuc hién theo cac quy dinh tai Piéu 30
Luat th1 hanh an dan su.

Noi nhén: TM. HOI PONG XET XU PHUC
_ Toa an nhan dan toi cao; THAM
- Toa én nhan dan cip cao tai TP. HCM:; THAM PHAN - CHU TQA PHIEN TOA

_ Vién kiém sat nhan dan cép cao ta1 TPHCM;

- Vién kiém sat nhan dan TP. HCM;

- Toa an nhan dan Quan 1;

- Cuc Thi hanh an dan su TP. HCM;

- Chi cuc Thi hanh an dan su Quan 1, TP. HCM;
- Cac duong su (dé thi hanh);

- Luu: Vp, Hs (T18).
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