TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH PAK NONG Péc l1ap - Tu do - Hanh phiic
Ban an so: 06/2024/KDTM-PT

Ngay: 25/12/2024
“V/v tranh chap hop dong xay dung”

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIiA VIET NAM

TOA AN NHAN DAN TINH PAK NONG

- Thanh phéin Hpi dong xét xir phiic tham gom cé:

Tham phén - Chii toa phién toa: Ong Nguyén Anh Ung.

Cdc Tham phan: Ong Nguyén Hong Chuong va 6ng Duong Ha Ngan.

- Thw ky phién toa: Ong Nguyén Thanh Vinh — Thu ky Toa 4n nhan dan
tinh Dak Nong.

- Dgi di¢n Vign kiém sit nhan dén tinh Dak Nong tham gia phién toa: Ba
Vuong Thi Bac - Kiém sat vién.

Ngay 25 thang 12 nam 2024, tai try s6 Toa an nhan dan tinh Pak Nong xét
xu phiic tham cong khai vy an thy ly so: 08/2024/TLPT-KDTM, ngay 11 thang
11 nam 2024 vé viéc “Tranh chdap hop dong xdy dung”. Do ban an dan sy so
tham s6: 03/2024/KDTM-ST ngay 27/9/2024 cta Toa an nhan dan thanh pho Gia
Nghia, tinh Bak Nong bi khang cao.

Theo Quyét dinh dua vu 4n ra xét xir phuc tham sé: 90/2024/QD-PT ngay 05
thang 12 nam 2024. Gitra cac duong su:

Nguyén don: Cong ty cb phan;

Dia chi: Thén D, xi T, huyén K. tinh Dak Nong.

Nguwoi dai dién theo phdp ludt: Ong Phan Xuan T — chac vu: Giam déc —
cO mat.

Nguwoi dai dién theo 1y quyén cia nguyén don: Ong Nguyén Hong N — ¢6

mat.

Dia chi: S6 A duong N, buén E, xi E, thanh phd B, tinh Pak Lak.

Bi don: Cong ty TNHH mét thanh vién K;

Dia chi try s6: S6 D D, phudng N, thanh phd G, tinh ik Néng.

 Nguoi dai di¢n theo phap lugt: Ong Nguyén Thira A — chitc vu: Giam déc

— vang mat.

Nguoi dai dign theo iy quyén cia bi don: Ong Tran Vin C — chirc vu: Pho
giam doc — c6 mat.

Pia chi: T6 dan phb C, phuong N, thanh phé G, tinh Dak Nong.
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Do c6 khang céo ctia Cong ty TNHH mot thanh vién K 1a bi don.

NOI DUNG VU AN
1. Nguyén don Céng ty cé phén trinh bay:

Ngay 18/11/2014, Cong ty c6 phan c6 ky két hop dong thi cong xay dung
cong trinh s6 38/2014/TCXD, véi chu dau tu (bén giao thau) 1a Cong ty TNHH
MTV K, dé thi cong goi thau s6 04: Xay dung cong trinh - kién cb hé thong kénh
nhanh hé théng tram bom B, x4 N, huyén K, tinh Dak Nong, tong gia tri ciia hop
ddng 1a 2.497.803.000 dong. Thoi gian thyc hién hop dong tir ngay 18/11/2014
dén ngay 08/6/2015. Cong ty c¢b phan Pong Bic di thuc hién dung cac thoa thuan
trong hop dong s6 38/2014/TCXD, duoc nghiém thu c¢6 xac nhan ciia Cong ty
TNHH MTV K, véi tong gia tri nghiém thu 1 2.497.803.000 dong, cu thé:

+ Gia tr1 da thanh toan, tam tng la: 1.630.000.000 déng.

+ Gi4 tri nghiém thu giam trir do thanh tra: 86.183.000 dong.

+ Gia tr1 con lai chua thanh toan la: 781.620.000 déng.

+ Gi4 tri con phai thuc hién 1a: 0 déng. Coéng ty TNHH MTV K da thanh
toan nhiéu lan, téng cong 1a 1.630.000.000 déng, con ng lai Cong ty cd ph?m
Pong Bic so tién 1a 781. 620.000 dong.

Do vay Cong ty co phan bong Bic khai kién yéu cau Cong ty TNHH MTV
K thanh toan s tién con ng va 1ai suat cham tra.

1. Bidon COng ty TNHH MTV K trinh bay:

Phia cong ty thira nhan c6 ky két hop dong voi nguyén don, dong thoi thira
nhén chua thanh toan s6 tién 781.620.000 dong. Tuy nhién Cong ty TNHH MTV
K cho rang viéc cham thanh toan khoéng phai la 16i ctia cong ty. Boi I¢, doi voi

cdc néi dung ciia Cong ty Co phan dé nghi Cong ty thanh todn sé tién con no
theo ho so da nghiém thu: 781.620.000 dong:

Theo Khoan 8.3 Piéu 8 hop dong thi cong xay dung s6 38/2014/TCXD
quy dinh: "Chu dau tu sé thanh toan cho nha thau theo khéi luong xay lap hoan
thanh dugc nghiém thu va ké hoach vén dwoc bé tri theo du dn"

Pén thoi diém hién tai, téng nguén von dugc bd tri cho du an la:
1.630.000.000 dong, Cong ty di thanh toan toan bo 100% sb von duoc bd tri cho
nha thau. Viéc thanh toan cho nha thau da dugc Cong ty thuc hién dung theo thoa
thuan trong hop dong tai khoan 8.3 Diéu 8.

Phan kinh phi con lai thuc hién theo Nghi quyét sO 10/2012/NQ-HDND
ngay 31/5/2012 cua Hoi d6ng nhan dan: "- Ngudn vén huy dong: Bang ngay cong
lao dong, bang tién, bang tai san khac cua nhén dan va ngudn vbn huy dong hop
phap khac (khong ké ngudn von c6 ngudn gbe tir ngan sach nha nudc). Viée huy
dong dong gbép tu nguyén dam bio theo ding quy dinh tai Nghi dinh s6
24/1999/ND-CP ngay 16/4/1999 ciia Chinh pha vé viéc ban hanh Quy ché to
chirc huy dong, quan ly va sir dung cac khoan déng gop tw nguyén cua nhan dén
dé xay dung co so ha tang cua cac x4, thi tran va Chi thi so 24/2007/CT-TTg
ngay 01/11/2007 ctia Thu tuéng Chinh phi vé viée ting cudng chan chinh viéc
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thuc hién cac quy dinh ctia phap luat vé phi, 1¢ phi, chinh sach huy dong va s
dung cac khoan déng gdp ctia nhan dan.

Trong qué trinh trién khai thyc hién du an, Cong ty da phéi hop UBND
huyén K, UBND x& N'Dir huy déng von ddi tng do nhan dan déng gop. Dong
thot sau khi dy an dugc nghiém thu hoan thanh ban giao dua vao st dung, Cong
ty ciing dd c6 rat nhiéu van ban giri UBND huyén K, UBND x4 N, tuy nhién du
an trén thudc khu vue kho khan, theo vin ban tra 161 cia UBND xa N'Dir dén thoi
diém hién tai viéc trién khai huy dong vén gop tir ngudi dan hudng loi ¢ tuyén
kénh nhanh cong trinh hé théng tram bom D di qua 13 hét strc kho khin va khong
thé thuc hién dugec.

Theo ndi dung cudc hop ngay 30/10/2020, S¢ Ké hoach va Pau tu di co ¥
kién tham muu UBND tinh trinh HDND tinh dé xin chi truong thao g& kho khan
vuong mac nhung khong dugc UBND tinh dong y va UBND tinh da co chi dao:
déi véi nguén von do nhan ddn dong gop yéu cau cdc don vi tiép tuc vin déng
nhdn déan déng gdp dé quyét todn céng trinh.

Do d6 dén thoi diém hién tai dy an chua duoc phé duyét quyét toan hoan
thanh, Cong ty van chua dugc bd tri bd sung phan von con thiéu cho du an dé
thanh toan cong no cho nha thau dong thdi khong duge sir dung ngudn thu cia
don vi dé thanh toan cong no.

Cong ty cho rang viéc Cong ty Co phan yéu cdu tra 13i chdm thanh toan 1a
khong ¢6 co s¢ vi Cong ty da thuc hién thanh toan cho nha thau theo ké hoach
von duoce bd tri ctia du 4n, chi con lai ng lai sd tién von theo huy dong nguén von
cua nhan dan.

Tai bdn dn sé6: 03/2024/KDTM-ST ngay 27/9/2024 cia Toa dn nhéan dén
thanh phé Gia Nghia cin cit khodan 1 Diéu 30, diém a khodn 1 Piéu 35, diém a
khodn 1 Piéu 39, Diéu 144, Piéu 147, khodn 2 Piéu 244 ciia Bé ludt Té tung ddn
sw; Diéu 351, Diéu 357, Diéu 468 ciia Bé ludt Dan sw; Piéu 11 ciia Ludt thirong
mai; Nghi quyét s6 01/2019/NO-HPTP ngay 11/11/2019 cia Hoi dong tham
phdn Téa dn nhén dan téi cao hiedng dan dp dung mét s6 quy dinh phdp ludt vé
ldi, 1di sudt, phat vi pham; khodn 1 Diéu 4 Nghi dinh s6 48/2010/NP-CP ngay
07/05/2010 cua Chinh phu va Ludt xdy dung nam 2003, Piéu 43 Nghi dinh
37/2015/ND-CP ngay 22/4/2015; Nghi quyét 326/2016/UBTVOHI4 ngady
30/12/2016 ciia Uy ban thwong vu Quoc héi

Tuyén xu:

1. Chdp nhdn mét yéu cau khoi kién ciia Cong ty c6 phan Péng Bdc

Buéc Céng ty TNHH MTV khai thdc céng trinh thity loi Pak Néng phdi trd
cho Céng ty ¢ phan tong sé tien 984.677.000 dong (chin tram tam muoi tw triéu
sau tram bay muoi bay nghin dong), trong dé no goc la 781.620.000 dong (bdy
tram tdm muwoi mot triéu sau tram hai mwoi nghin dong) va tién lai chdm thanh
toan 203.057.000 dong (hai tram linh ba triéu khéng tram ndam muwoi bay nghin
dong)
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2. Dinh chi mét phan yéu cau khoi kién ciia nguyén don vé viéc yéu cau trd
tién cham ldi thanh todn tir ngay 01/01/2017 dén ngay 31/12/2022.

Ngoai ra, Toa an cip so thAm con tuyén vé an phi va quyén khang cdo cia
cac duong su.

Sau khi xét xtr so thim, ngay 10/10/2024 Cong ty TNHH MTV K khéang
c4o mot phan ban an so tham, yéu cdu Toa an cdp phuc thim xét xtr lai theo
huéng khong chip nhan yéu cau vé phan 1di cham tra trong tng.

Tai phién toa phic tham, cac duong su di tu nguyén thoa thuan voi nhau vé
vige giai quyet vu an, cy thé: Cong ty TNHH MTV K chap nhan tra cho Cong ty
Co phan tong cong 881.620.000 dong, gom 781.620.000 dong tién no gdc va
100.000.000 dong tién 13i cham thanh toan, dong thoi chiu toan bg an phi dan su
so tham.

Pai dién Vién kiém sat nhan dan tinh Pik Nong phat biéu y kién: Nguoi
tham gia t6 tung va nguoi tién hanh t6 tung da thuc hién ding quy dinh ctua Bo
luat T tung Dén sy tai Toa 4n cap phac tham.

Vé noi dung: Xét thiy sy thoa thuan cia nguyén don va bi don tai phién toa
vé khoan tién phai tra 1 hoan toan tu nguyén, khong trai phap luat va dao duc xa
hoi. Vi vay, dé nghi Ho1 déng xét xUr can cu Diéu 300, khoan 2 Diéu 308 cta Bo
luat T tung dan sy, stra ban an so tham s6 03/2024/KDTM-ST ngay 27/9/2024
ctia Toa an dan thanh phd G, cong nhan sy thoa thuin cla cac duong sy.

NHAN DINH CUA TOA AN:

[1].Vé thii tuc t6 tung: Pon khang cdo ctiia Cong ty TNHH MTV K nop trong
thoi han luat dinh, tuy nhién theo quy dinh tai Nghi quyet 50
326/2016/UBTVQH]14 ngay 30/12/2016 cua Uy ban Thuong vu Qubc hdi quy
dinh vé murc thu, mién, giam, thu, ndp, quan ly va sir dung an phi, 1¢ phi Toa an
thi so tién tam tng an phi kinh doanh thuong mai phuc tham 1a 2.000.000 dong
nhung Tda an cip so tham chi thong bao cho nguoi khang cao ndp sO tién
300.000 dong 1a khong ding quy dinh. Van dé nay néu ra dé Toa an so tham rat
kinh nghiém.

[2]. Xét néi dung gidi quyét va yéu cau khdng cdo: Tai phién toa Hoi dong
xét xir phiic tham d tién hanh hoa giai, két qua cac duong su di thoa thuan voi
nhau vé viéc giai quyét toan bd ndi dung vu an, theo d6 Cong ty TNHH mot
thanh vién K chip nhan tra cho Cong ty c6 phan téng s6 tién 881.620.000, gdm
781.620.000 dong tién ng va 100.000.000 dong tién 14i, dong thoi chiu toan bd an
phi dan sy so tham theo quy dinh cta phap luat. Xét thdy su thoa thuan cua céc
duong sy 13 hoan toan tu nguyén, khong vi pham diéu cAm cua luat va khong trai
dao dtrc x3 hoi nén can ctir Pidu 300 va Khoan 2 Diéu 308 Bo luat T6 tung dan su,
Ho1 déng xét xur phlc tham stra ban 4n so tham, cong nhan sy thoa thuan cua céac
duong sy néu trén.

[3]. V& 4n phi:

- V& 4n phi kinh doanh thuong mai so thim: Cong ty TNHH mét thanh vién
K phai chiu an phi so thdm theo quy dinh ctia phap luat.
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https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20MTV%20khai%20th%C3%A1c%20c%C3%B4ng%20tr%C3%ACnh%20th%E1%BB%A7y%20l%E1%BB%A3i%20%C4%90%E1%BA%AFk%20N%C3%B4ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20MTV%20khai%20th%C3%A1c%20c%C3%B4ng%20tr%C3%ACnh%20th%E1%BB%A7y%20l%E1%BB%A3i%20%C4%90%C4%83k%20N%C3%B4ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20%C4%90%C3%B4ng%20B%E1%BA%AFc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20%C4%90%C3%B4ng%20B%E1%BA%AFc
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%A0nh%20ph%E1%BB%91%20Gia%20Ngh%C4%A9a,%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20N%C3%B4ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20MTV%20khai%20th%C3%A1c%20c%C3%B4ng%20tr%C3%ACnh%20th%E1%BB%A7y%20l%E1%BB%A3i%20%C4%90%E1%BA%AFk%20N%C3%B4ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20m%E1%BB%99t%20th%C3%A0nh%20vi%C3%AAn%20khai%20th%C3%A1c%20c%C3%B4ng%20tr%C3%ACnh%20th%E1%BB%A7y%20l%E1%BB%A3i%20%C4%90%E1%BA%AFk%20N%C3%B4ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20m%E1%BB%99t%20th%C3%A0nh%20vi%C3%AAn%20khai%20th%C3%A1c%20c%C3%B4ng%20tr%C3%ACnh%20th%E1%BB%A7y%20l%E1%BB%A3i%20%C4%90%E1%BA%AFk%20N%C3%B4ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20%C4%90%C3%B4ng%20B%E1%BA%AFc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20m%E1%BB%99t%20th%C3%A0nh%20vi%C3%AAn%20khai%20th%C3%A1c%20c%C3%B4ng%20tr%C3%ACnh%20th%E1%BB%A7y%20l%E1%BB%A3i%20%C4%90%E1%BA%AFk%20N%C3%B4ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20m%E1%BB%99t%20th%C3%A0nh%20vi%C3%AAn%20khai%20th%C3%A1c%20c%C3%B4ng%20tr%C3%ACnh%20th%E1%BB%A7y%20l%E1%BB%A3i%20%C4%90%E1%BA%AFk%20N%C3%B4ng

- V& an phi kinh doanh thuong mai phic thim: Tai phién toa phic tham, cac
duong sy thoa thudn dugc voi nhau vé viée giai quyet vu an nén nguoi khang cao
(Cong ty TNHH mot thanh vién K) phai chiu an phi phic tham theo quy dinh cua
phap luat.

Vi cac lé trén,

QUYET PINH

Can ctt Biéu 300, Khoan 2 Diéu 308 ctia B luat TH tung dan su; Diéu 463,
Diéu 466 cta B0 luat Dan sy nam 2015, khoan 5 Diéu 29 Nghi quyét sb:
326/2016/UBTVQH]14 ngay 30/12/2016 cua Uy ban Thudng vu Qudc hodi quy
dinh v€ murc thu, mién, giam, thu, ndp, quan 1y va sit dung an phi, 1€ phi Toa an,
tuyén xu:

1. Sira Ban 4n dan sy so thim sd: 03/2024/KDTM-ST ngay 27/9/2024 cua
Toa &n dan thanh phd G, tinh Pak Nong, cong nhan sy thoa thuan cua cac duong
su, cu thé nhu sau:

Cong ty TNHH MTV K chap nhan tra cho Cong ty Co phan tong s6 tién 1a
881.620.000 dong (tam tram tam muroi mot triéu sau tram hai mwoi nghin déng),
gom: 781.620.000 dong (bay tram tdm muwoi mot triéu sdu tram hai mwoi nghin
dong) tién ng gdc va 100.000.000 dong (mét tram triéu dong) tién 13i cham thanh
toan.

Ké tir ngay nguoi dwoc thi hanh dn c6 don yéu cau thi hanh dn hang thing
nguoi phdi thi hanh an con phdi tra khoan tién 1di doi véi sé tién chdm tra twong
wkng véi thoi gian chdm trd theo quy dinh tai Piéu 357 va khodn 2 Piéu 468 ciia
Bo ludt Dan su.

2. V& an phi:

2.1. An phi kinh doanh thuong mai so tham:

- Cong ty TNHH MTV K phai chiu 38.448.000 dong (ba mucoi tam triéu bon
tram bon muoi tdm nghin d‘cfng) an phi so thAm.

- Hoan tra cho Cong ty co phan Dong Bic 30.715.000 dong (ba muwoi triéu
bay tram muoi lam nghin dong) sb tién tam (mg 4n phi ong Pham Vin B di ndp
theo bién lai s6 0007152 ngay 20/6/2024 tai Chi cuc thi hanh an thanh phd Gia
Nghia, tinh Dak Nong.

2.2. An phi kinh doanh thwong mai phuc tham:

Cong ty TNHH MTV K phai chiu 2.000.000 dong (hai triéu dong) an phi
kinh doanh thwong mai phuc thdm, duoc khau trir vao 300.000 dong (ba tram
nghin déng) tam tng an phi phuc tham da ndp theo Bién lai thu tam tng 4n phi, 18
phi Toa an sé 0002260 ngay 18/10/2024 cta Chi cuc Thi hanh 4n dan su thanh
phé Gia Nghia, tinh Pak Nong. Cong ty TNHH MTV K con phai ndp 1.700.000
dong (mét triéu bay tram nghin dong).

Trieong hop ban dn, quyét dinh dwoc thi hanh theo quy dinh tai Diéu 2 Ludt
Thi hanh dan ddn sw thi nguoi dwoc thi hanh an ddn sw, nguoi phai thi hanh dan
dan si ¢6 quyén théa thudn thi hanh dn, quyén yéu cdu thi hanh dn, tw nguyén thi
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https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20m%E1%BB%99t%20th%C3%A0nh%20vi%C3%AAn%20khai%20th%C3%A1c%20c%C3%B4ng%20tr%C3%ACnh%20th%E1%BB%A7y%20l%E1%BB%A3i%20%C4%90%E1%BA%AFk%20N%C3%B4ng
https://trolyao.toaan.gov.vn/l%20link/o%20th%C3%A0nh%20ph%E1%BB%91%20Gia%20Ngh%C4%A9a,%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20N%C3%B4ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20MTV%20khai%20th%C3%A1c%20c%C3%B4ng%20tr%C3%ACnh%20th%E1%BB%A7y%20l%E1%BB%A3i%20%C4%90%E1%BA%AFk%20N%C3%B4ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20%C4%90%C3%B4ng%20B%E1%BA%AFc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20MTV%20khai%20th%C3%A1c%20c%C3%B4ng%20tr%C3%ACnh%20th%E1%BB%A7y%20l%E1%BB%A3i%20%C4%90%E1%BA%AFk%20N%C3%B4ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ph%E1%BA%A1m%20V%C4%83n%20Ba
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20MTV%20khai%20th%C3%A1c%20c%C3%B4ng%20tr%C3%ACnh%20th%E1%BB%A7y%20l%E1%BB%A3i%20%C4%90%E1%BA%AFk%20N%C3%B4ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20MTV%20khai%20th%C3%A1c%20c%C3%B4ng%20tr%C3%ACnh%20th%E1%BB%A7y%20l%E1%BB%A3i%20%C4%90%E1%BA%AFk%20N%C3%B4ng

hanh dan hodc cudng ché thi hanh dn theo quy dinh tai cdc Diéu 6, 7, 7a va 9 ciia
Lu@t Thi hanh dn ddn sw. Thoi hiéu thi hanh an duoc thuc hién theo quy dinh tai
Dieu 30 Luat Thi hanh an dan su.

3. Ban an phtic thim c6 hiéu luc phap luat ké tir ngdy tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- TAND cép cao tai TP.HCM; THAM PHAN — CHU TQA PHIEN TOA
- VKSND tinh Bak Noéng;

- TAND thanh phd Gia Nghia;

- VKSND thanh phé Gia Nghia;

- Chi cuc THADS thanh ph Gia
Nghia;

- Cac duong su;

- Luu: TDS, THCTP, HSVA.

(DPa ky tén, déng dau)

Nguyén Anh Ung






