TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIiA VIET NAM
TINH PONG NAI Poc lap - Tw do - Hanh phiic

Ban an s6: 10/2025/KDTM-PT

Ngay: 31/3/2025

V/v: “Tranh chap HD thi cong;

tranh chap boi thuong thiét hai”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH PONG NAI

- Thanh phiin Hopi déng xét xu phuc thim gam co:

Thdm phadn - Chit toa phién toa: Ong Nguyén Pinh Trung.

Cdc Thdam phan: Ong Nguyén Trung Hung.

Ba Nguyén Thi Kim Lién.

- Thir ky phién toa: Ong Nguyén Hoang Son — Thu ky Tda an nhan dan tinh
Pong Nai.

- Dai dién Vién Kiém sat nhan dén tinh Pong Nai: Ba Nguyén Ngoc Lan — Kiém
sat vién tham gia phién toa.

_Trong cac ngay 10/3/?025, 25/3/2025 va 31/3/2025, tai tru s6 Toa an nhén dén
tinh Dong Nai xét xur phuc thdm cong khai vu an thu 1y s6: 14/2024/TLPT-KDTM ngay
29 thang 10 nam 2024 vé viéc “Tranh chap hop dong thi cong va boi thuong thi¢t hai”.

Do ban 4n dén sy so tham s6: 05/2024/KDTM-ST ngay 22 thang 4 nim 2024
cua Toa an nhan dan huyén Long Thanh, tinh Bong Nai bi khang cao.

Theo Quyét dinh dua vu 4n ra xét xir phuc tham s0: 04/2025/QD-PT ngay 15
thang 01 ndm 2025; Quy¢t dinh hoén phién toa so 03/2025/Qb-PT ngay 12 thang 02
nam 2025 va Quyét dinh tam ngung phién toa s6 10/2025/QD-PT ngay 10/3/2025, gifra
cac duong su:

- Nguyén don: Cong ty Trach nhiém hitu han X. ‘

Dia chi: S6 H16 A, khu pho A, phu’(‘)’ng T, thanh phd B, tinh Bong Nai.

Nguoi dai dién theo phap lugt: Ong Trinh Pinh D — Giam doc Cong ty.

- Bi don: Cong ty C6 phan D. ,

Dia chi: S6 A duong K, phuong A, thanh pho D, tinh Binh Duong.
Nguoi dai dién theo phdp luat: Ong Lé Van H — Tong Giam doc.

Ngueoi dai dién theo uy quyén: Ong Nguyén Hoai B, sinh ndm 1995 — Can bg
phap ché Cong ty Co phan . Dia chi lién lac: s6 B U, Phuong B, Quén B, thanh pho
Ho6 Chi Minh.

Ong D, 6ng B c6 mat.

NOI DUNG VU AN:
Theo ban an so tham thé hién ndi dung vu 4an nhuw sau:

Nguyén don Cong ty Trdach nhiém hitu han X do 6ng Trinh Dinh D lam dai dién
trinh bay:



Ngay 15/6/2020, Cong ty TNHH X (goi tat 1a Cong ty X) (bén nhan thau) va
Cong ty Co phan D (goi tat la Cong ty D) (bén giao thau/chu dau tu) ky két thoa thuén
Hop dong thi cong xay dung s6 23/2020/HDXD/HA-TAT véi cac ndi1 dung chu yéu
sau day:

- Cong ty D dong y giao va Cong ty X ddng ¥ nhan goi thau: Thi cong cong vién
trung tAm, duong quanh cong vién va cong chao du an thudc Dy an: Khu dan cu 92.2ha
tai xa L, huyén L, tinh Pong Nai. Gi4 tri goi thau theo Hop dong di bao gdm VAT 10%
la: 54.829.197.261 VND (nam tu ty, tam tram hai chin triéu, mot tram chin bay nghin,
hai tram sdu mwoi mot Viét Nam dong).

- Tién d¢ thyc hién hO’p ddng dugc quy dinh 1a 90 ngay ké tir ngay c6 1énh khoi
cong va nha thau nhan ban ‘glao mat bang tir chu dau tu (trir thoi gian dugc kéo dai,
thoi gian khong tinh vao tién do thi cong theo quy dinh ctia hop ddng va théng nhat
gitra hai bén).

- Tién d6 thanh toan theo quy dinh trong Piéu kién chinh ciia Hop dong sb
23/2020/HbXD/HA-TAT muc 28 quy dinh vé thoi han thanh toan “Trong vong 28
ngay lam viéc ké tir khi cht dau tu nhan duge day du ho so hop 16

~ -Kém theo Hop dong 1a cac tai liéu dinh kém, trong do c6 bao gom Ho so thiét
ke (ban v€) ma Cong ty P cung cap va yéu cau Cong ty X thi cong.

1. Qud trinh thuwc hién Hop dong:

Ngay 19/6/2020, Cong ty P ban giao mit bang cho Cong ty X hang muc cong
vién trung tim. Tuy nhién, tai vi tri thi cong hang muc ndy c6 sy chong lan mat bang
thi cong 12 hang muc Clubhouse chiém khoang 1/3 dién tich thi cong ctia hang muc
cong vién trung tim. Do d6, Cong ty P khong ban giao du mat bang theo quy dinh
trong hop dong ma chi ban giao khoang 2/3 mat bang; sau ¢6 Cong ty X phai khac phuc
cac kho khan dé trién khai thi cong theo Hop dong.

Vé viéc phat hanh Thu bao lanh thue hién hop dong, Cong ty X da phat hanh Thu
bao lanh theo ding quy dinh (tong s tién bao lanh 14 toan bo gia tri hop dong khi chua
bi Cong ty D cat giam khdi lugng dé giao cho cac nha thau khéc).

Qua trinh thyc hién hop dong, phia Cong ty P nhiéu 1an dua ra cac dit liéu, thong
tin, yéu cau, thay d6i lién quan dén cong viéc thi cong ciia Cong ty X nhu H¢ théng
thong tin, thay doi HO so thiét ké va ban vé cong trinh véi Iy do Ho so thiét ké va ban
v& trude chua duge co quan Nha nudc co tham quyén phé duyét; cac van dé vé dau ndi,
hé thdng cap thoat nudc; thay doi thiét ké vat licu (tur ca phia Cong ty b va ca co quan
Nha nude c6 tham quyen) van dé ban vé cong thép; thi cong cach diéu hoa sen (chi co
ban v& 2D ma khong day du thong tin, mét rat nhiéu thoi gian dé Cong ty X dung 3D
dé tién hanh thi cong) ... Tat ca cac yéu cau néu trén, cong vdi cac viée thanh toan
cham cua Cong ty D va yéu t6 khach quan nhu thoi tiét khong thuan loi ... din dén
viéc thoi gian thi cong bi kéo dai (theo Hop dong thi thoi gian kéo dai nay khong duoc
tinh vao thot han thi cong).

Trén tinh than thién chi va hop tac, Cong ty X di nhiéu lan tao diéu kién cho Cong
ty D thyc hién viéc cat giam khéi luong cong trinh da ky két, trong d6 ¢ 01 lan diéu
chinh hop dong da duogc hai bén ky két phu luc hop dong va 01 lan diéu chinh gia tri



hop dong chua ky két phu luc va duoc Cong ty X coi la Cong ty D vi pham thoa thuén
dan dén thiét hai nén s& yéu cau doi bdi thuong thiét hai, cu thé:

- Giam khdi lugng cong viée tri gia 10.545.454.545 dong (chua bao gf}m VAT)
va da ky Phu luc hop dong s6 08 ngay 20/10/2020 (phan nay khong tranh chap).

- Giam 16.688.119.317 dong (chua bao gdm VAT) 13 phan chua ky phu luc Hop
ddng; hai bén chi ¢ thoa thuan co diéu kién thue hién duoc néu tai Bién ban hop ngay
03/9/2020, cu the Ngay 03/9/2020, Cong ty D va Cong ty X hop, Cong ty D vién dan
nhiéu Iy do cho rang CONg ty X ¢é kha ning chdm tién do thi cong; thuc té Cong ty X
ddy di chiing cir chirng minh khong co kha nang chdm tién do va thoi gian truée doé bi
kéo dai khéng do 16i ciia CoNng ty X ma nhiéu yeu 16 khach quan, chu quan tir Cong ty
B. Trén tinh than thién chi, lanh dao 2 bén thong nhdt thod thudn vé viéc cdt gidm khoi
lirong c6 diéu kien, cu thé: Cong ty X dong y cho Cong tyD khoi lwong gid tri khodng
16.688.1’19.317 dong cho don vi khdc thuc hién voi dieu kién Cong ty D khong tinh
chdm tién do thi cong”.

Nhu vay, giam khéi luong thi cong gia tri tir 54,82 ty xudng con 25,72 ty - giam
29,10 ty (s6 li¢u lam tron).

Tinh dén thang 10.2020, Truong An T da thi cong udce tinh dat 90% gia tri Hop
dong. Ngay 17/12/2020, trén hé théng BIM 360, dai dién hop phap cua Cong ty D -
ong Lé H1 da pheé duyét ho so thanh toan cho Cong ty T2 Thinh lan 2 véi tong SO tlen
5,501,817.,451 dong’(sau thué). Tuy nhién, sau d6 mic du Cong ty X nhiéu lan yéu cau
nhung Cong ty D ¢6 tinh khong thyc hién cac thu tuc d€ ky ching chi thanh toan va
thuc hién cac thu tuc tiép theo dé thanh toan cho Cong ty X.

Trong nam 2021, Céng ty X da phai moi Luat su vao lam viéce, nhiéu lﬁq hen lich
gap Cong ty b dé giai quyét cac cong viée ton dong va yéu cau thanh toan tién nhung
Ha A khong lam viéc, khong phan hoi, dén tan thang 4/2022, sau nhi€u lan Cong ty X
yéu cau thi Cong ty B méi ky nghiém thu dot 3 xac nhan Cong ty X da thi cong 100%
khoi lugng cong trinh (sau khi cat giam).

2. Vé qud trinh nghiém thu céng trinh:

Cong ty D da 03 ‘1ﬁn nghiém thu cong trinh, c¢6 lap bién ban nghiém thu c6 day du chir
ky cua cac bén gom:
- Bién ban nghiém thu sé 001/D43/TAT/BBNT/GP1 vé nghiém thu chat lugng, khoi
lugng giai doan thi cong xay dung — giai doan 1.
- Bién ban nghiém thu s& 002/D43/TAT/BBNT/GD2 ngay 12/10/2020 vé

nghiém thu chat lugng, khoi lugng giai doan thi cong xay dung — giai doan 2.

- Bién ban nghiém thu s6 001/TAT/BBNT/GD3 ngay 08/4/2022 vé nghiém thu
chat luong, khoi luong giai doan thi cong xay dung — giai doan 3.
Tt ca cac bién ban nghiém thu déu c6 xac nhan cia tu van giam sat (Cong ty C6 phan
K) va Cong ty D xac nhan: (1) kiém tra tai hién truong: dung ho so thiét ké duoc duyét;

(2)’chat luong cong trinh: dat yéu cau; (3) Két luan: Pong ¥ nghiém thu chat luong,
khoi luong hoan thanh.

3. Vé qud trinh thanh todn tién thi cong theo Hop dong:

a. Vé yéu cau thanh todn va sé tién thi cong phdi thanh todn:

3



Phia Cong ty X da lan luot giri cho Cong ty D 03 hd so dé nghi thanh toan theo
quy dinh cua hop ddng bao gdm cac gidy to: (1) Hoa don; (2) Chung chi thanh toan;
(3) Bang tong hop danh gia kinh phi thanh toan; (4) Bién ban nghiém thu. Trong d6 c6
03 Ho4 don cua Cong ty X xuat cho Cong ty P véi cac sb tién nhu sau:

- Lan 1: Ho4 don s6 0000002 ngay 06/11/2020 véi s6 tién 8.233.321.922 ddng

- Lan 2: Hoa don s6 0000018 ngay 14/03/2022 véi s6 tién dong 13.887.565.586
dong.

- Lan 3: Hoa don s6 3 ngay 10/06/2022 véi s6 tién dong 2.328.775.704 dong.
Téng tién theo hoa don: 24.449.663.222 dong.
S6 luong da thi cong nhung chua xuat hod don 1a: 1.304.803.446 dong.
Téng gid tri phai thanh todn la: 25.764.466.668 dong.

K& tir ngdy 21/7/2020 dén ngay 29/4/2022, Cong ty P da thanh toan 05 lan cho Cong
ty X v6i tong tién thanh toan la: 13.384.496.723 dong, cu thé:

- Ngay 21/7/2020, thanh toan 4.322.919.726 dong
- Ngay 12/11/2020, thanh toan 2.819.785.043 dong.
- Ngay 17/3/2022, thanh toan 3.293.328.769 dong.
- Ngay 24/3/2022, thanh toan 1.474.230.593 dong.
- Ngay 29/4/2022, thanh toan 1.474.230.593 dong

Do d6, Cong ty P con phai thanh toan cho Cong ty X sé tién 12.379.969.945 dong
(muwoti hai ty ba tram bay muwoi chin triéu chin tram sau muwoi chin nghin chin tram bon
muoi lam dong).

b. Chi tiét 56 tién 12.379.969.945 dong nhu sau: ‘

Trong tong s6 12.379.969.945 dong bao gdbm nhirng khoan tién nhu sau:

STT Hang muc S6 tién Ghi chu

1 10% tién giit lai cud 2.444.966.322 dong |Theo Hop dong so tién nay phai tra
24.449.663.222 ddng lai khi xong cong trinh.

2 Tién giir lai trong Chung| 6.524.302.034 dong  [Ha An cat giam khéi luong cong viéc
chi thanh toan dot 2 gia tri 16.688.119.317 ddng giao cho

cac don vi thau khac thuc hién; cac
don vi nay thuc hién va chénh hon
gia tri hop dong da ky véi TAT la
6.524.302.034 dong; vi vay Ha An
giit lai tién cua Truong An Thinh.

3 Tién thanh toan dot 3 2.095.898.143 dong | Néu tai chiing chi dot 3

4 Tién phat sinh chua xuaf 1.304.803.446 dong | Chi phi phat sinh do thay doi thiét ke,
hoa don nguyén vat liéu theo yéu cau cua Ha
An

Tong tién 12.379.969.945 ddng

4. Tién lai cham tra.




Can cir khoan 14.8 Diéu 14 Piéu kién riéng kém theo Hop dong quy dinh truong
hop nha thau thanh todn cham phai chiu khoan 13i 0.02%/ngay cho s6 tién cham thanh
toan va khoang thoi gian chdm thanh toan twong tmg. Cong ty X lam rd phan 1ai suit

nhu sau:
STT|  Tién gbe Ténglai | MO o tinh Ghi chil
04/12/2020
1 | 3.293.328.769 d 308'%55'573 dén 17/3/2022 | Tién thanh toan 1an 2 Pot 1
dong :
(468 ngay)
Ngay Ha An duyét ho so thanh
14/01/2021 |toan dot 2 véi sd tién
dén 23/3/2022 | 5.501.817.451 dong  la
2 | 5.501.817.451 d 476;;2391 17/12/2020;
Trong 28 ngay phai thanh toan
(433 ngdy) |nén dén ngay 14/01/2021 bat
dau tinh 13i.
24/3/2022 dén | Ngay 24/3/2022 Ha An thanh
28/4/2022 | toan 1.474.231.593 dong;
Ngay 29/4/2022 Ha An thanh
3 | 4.027.585.858 @ |28.193.101 dong toan tiép 1.474.231.593 dong;
(35ngay) |Do d6 sd tién tinh 1ai 1la
5.501.817.451 dong trr di
1.474.231.593 dong.
30/4/2022 dén | Tién thi cong dot 2 (Ha An ty ¥
23/5/2022 giit lai lién quan viéc cat giam
khéi luong 16,205,361,384
ddng), Ha An phai thanh toan
4 | 6.524.302.034 d | 30.011.789 dong nhung dén ngay 29/4/2022 Ha
(23 ngay) An chi thanh toan
1.474.231.593 dong nhu néu
trén.
23/5/2022 tam 1\/£uc $0 29 Qiéu kién chir‘lh Hop
, ) dong quy dinh trong vong 45
5 ;Iolz /(;Zr; 4 ngay phai xong ho so quyét toan
dé thanh toan tién cho nha thau.
1.733.195.792 Nghiém thu dot 3 ky ngay
5. | 12.379.969.945d dong 08/4/2022; cong 45 ngay thuc
. hién ho so quyét toan la ngay
(700n03Y) | 5352022, Do do. tinh lai trén
s6 tién phai quyét toan con lai ké
tur ngay 23/5/2022.
Tong lai 2.576.113.647 Tam tinh dén 22/04/2024.

dong




Nhu vay, tong s tién 13i tinh dén ngdy 22/4/2024 1a: 2.576.113.647d (bang chit:
hai ty nam tram bay mwoi sau triéu mot tram mwoi ba nghin sau tram bon muwoi bay
dong).

5. Vé béi thuong thiét hai: Tai phién toa, dai dién theo phap luat Cong ty X xin
rut toan bo yéu cau khéi kién nay. Vi¢c rut yéu cau bdi thuong thiét hai tai phién toa
cua dai dién Cong ty X 1a tu nguyén, khong bi ai ép budc gi.

Nay Cong ty X khai kién yéu cau Toa an nhan dan huyén Long Thanh giai quyét
nhu sau: Budc Cong ty D phai tra cho COng ty X sb tién thi céng con no la
12.379.969.945 ddng; Budc Cong ty D phai trd cho Cong ty X s tién 13i theo muc 14. 8
Dleu kién riéng hop dong, tinh dén ngay 22/4/2024 14 2.576.113.647 dong Téng s6
tién COng ty X yéu cau Cong ty D phai thanh toan la: 14.956.083.592 dong Ngoai ra,
Cong ty B cOn phai chiu tién 1ai phat sinh tinh tir ngay 23/4/2024 cho dén khi thanh
toan hét no.

Déi v6i yéu cau phan t6 cia bj don Cong ty B vé viéc dé nghi Toa an tuyén bd
cham dit hop dong xay dung s0 23/2020/HDXD/HA-TAT ngay 15/6/2020 thi Cong ty
X khong dong y vi phia cong ty da thuc hién day du nghia vu theo hop dong thi cong
(43 xuét hoa don quyét toan hop dong, hoan thi¢n ho s0 hoan cong); Néu muon chdm
dut hop dong thi Cong ty P phai thanh quyét toan s tién con lai. i véi yéu cau phan
t6 budc Cong ty X phai bdi thudng cho Cong ty P ... 1a khong co co sd boi 1§ Cong ty
P chinh 13 nguoi o 13i trong viée thue hién hop d{sng.

Pai dién theo iy quyén ciia Cong ty C6 phan P trinh bay:

Ngay 15/06/2020, Cong ty D (Chu dau tu) va Cong ty X (Nha thau) da ky két
Hop dong thi cong xdy dung s6 23/2020/HPXD/HA-TAT vé viéc thi cong goi thau
“Thi cong coéng vién trung tim, dudng quanh cong vién va cong chao du an Khu dan
cu 92.2ha tai xa L, huyén L, Tinh Béng Nai” v6i ndi1 dung thoa thuan nhu sau:

- Cong ty P dong y giao va Cong ty X dong y nhan thyc hién goi thau “Thi cong
cong vién trung tdm, duong quanh cong vién va cong chao dy an” voi pham vi cong
viéc dugc quy dinh tai Piéu 4 Hop Dong.

- Téng gia tri goi thau dugc quy dinh tai Khoan 3.1 Diéu 3 Thoa thuin Hop
dong va dugc diéu chinh tai Phy luc 08 ky ngay 20/10/2020 (Goi tat 1a “Phy luc 08”)
1a: 43.229.197.261 VNP (Bang chit: Bén muoi ba ty, hai tram hai muoi chin triéu, mot
tram chin muoi bay nghin, hai trim sau muoi mot déng).

- Tong tién do thi cong duge quy dinh tai Diéu 5 Thoa thuan Hop dong la: 90
ngay, trong do:

a. Bat dau: Ngay ky hop ddng va Cong ty D ban giao mit bang. Xac dinh theo
Bién ban ban giao mat bang la ngay 19/06/2020.
b. Két thic: hoan thanh thi cong va Cong ty B xac nhan (ngay 18/09/2020).
Theo ding quy dinh trong Hop ddng, ngay 15/6/2020, Cong ty D da ban hanh
Lénh khoi cong sé 71/2020/HA/LKC/92,2ha giii cho Cong ty X vé viéc khoi cong g0|
thau “Thi céng céng vién trung tdm, dwong quanh cdng vién va cong chao du dn”’ ;

dqng thoi, vao ngay 19/06/2020, Cong ty D da ban giao mat Qang cho Cong ty X dé
tien hanh thi cong theo Bién ban ban giao moc vi tri cao @6 chuan — mat bang thi cong.



V4o thoi diém ban giao mit bang theo Bién ban néu trén thi Cong ty X chiu trach nhiém
kiém tra lai cac méc vi tri trudc khi thi cong va hoan toan chiu trach nhiém vé su sai
léch cua cac méc vi tri. DS voi mat bang thi cong, nha thau Cong ty X xé&c nhan do
bang phang dam bao cho céng tac trién khai thi cong. Nha thau Truong An T khong co
y kién bo sung gi thém vao Bién ban ban giao va d¢éng y nhan ban giao mit bang thi
cong.

~ Trong qué trinh thyc hién Hop dong, Cong ty X da c6 nhitng hanh vi vi pham vé
tien dog, chat lugng thi cdng cong trinh so vai cac thoa thuan tai hai Hop dong da ky.
Cu thé:

1. Nhan sy Ban Chi huy cong trudong: Thiéu nhan sy lam ho so (2 nhan sy 1IMEP
x 1XD) gay anh hudng 16n dén chét luong hang muc thi cong va lam cham tién do.
Cong ty D da giri cong vin nhic nhd 04 1an va yéu cau bo sung nhan sy nhung nha thau
khong cai thién. Cong ty X giao cho nguoi khong du diéu kién nang lyc 1am chi huy
truong cong trudng. Cong ty P di ban hanh cong van so 98/2020/H/GSW ngay
17/9/2020 yéu cau nha thau Truong An T phai thay d6i nhan su yéu kém gay anh huong
dén tién do thi cong.

2. Cham tién d¢ thi cong:

B0 phan giam sat thi cong da guri cac bao cao ngay 20/7/2020, ngay 19/8/2020
canh bao vé viéc Cong ty X c6 kha ning cham tién d6 cao. Can ctr theo d6, Cong ty B
da lién tuc guri cac cong van nhic nho nha thau Cong ty X canh bao cham tién do thi
cong lan 1 (Cong van s6 69/2020/HAAN/DHDA/92.2ha ngay 22/7/2020), lan 2 (cOng
van s6 82/2020/HAAN/PHDA/92.2ha ngay 20/8/2020) va lan 3 (céng van s
89/2020/HAAN/DHDA/92.2ha ngay 28/8/2020), trong d6 néu r6 cac hang myc cham
tré, yéu cau nha thau Cong ty X tang cuong thyc hién dam bao tién d6 nhung nha thau
Cong ty X khong khic phuc, cu thé:

- Hanh vi Gay tri hoan thi cong cia Cong ty X: Khong dam bao nhan sy thuc
hién tai du an, doi ngii can bo ky thuat thiéu anh huong dén chat luong coéng trinh va
cham thoi gian thi cong; khong dam bao nhan lyc thi cong. Phan MEP cta cong vién
trung tdm 1a mbc dé thuc hién cac cong tac khac nhung bi cham nén khién cac cong
viéc khac bi cham theo, Cong tac ho so bi tdn dong, cong tac hd so trén BIM trién khai
cham so v&i hién truong, . ... (cin c theo cic bao cdo tién do clia tu van giam sat).

, - Nha thau Cong ty X thuc té chdm/chua thyc hién theo tién do phai hoan thanh
do61 voi 19 hang muc thudce goi thau: Cong chinh (HM-2), Cong phu (HM3, HM4), Nha
bao v¢ (HM7), quay bar (theo bang danh gia tién do 1an 3).

- Ngay 01/9/2020 Cong ty D ra Cong van s6 90/2020/HAAN/DHDA/92.2ha vé
viéc dinh chi thi cong cac hang muc va yéu cau Cong ty X rat toan bd nhan cong, thiét
bi va ban giao lai toan bd mat bang cong vién trung tdm cho Cong ty D quan Iy ké tir
ngay 03/09/2020. Cong ty X da biét vé viéc giao cho nha thau khéc thi cong va Cong
ty B da théng bao cho nha thau Cong ty X vé cac chi phi chénh 1éch Cong ty X phai
chiu do thué don vi thr ba thuc hién tai Bién ban lam viéc ngay 03/9/2020. Ngay
7/9/2020, Cong ty D tiép tuc ra chi thi cong truong yéu cau Cong ty X va ban giao lai
mit bang.



- Can cu Cong van sO 101/2020/HA/DPHDA/GSW ngay 18/09/2020 canh bao
cham tién do thi cong 1an 4 thi nha thau CQng ty X da vi pham thoi han thi cong doi vaoi
cac hang muc tai Puong N, N13, D6 va cong chao duong D1.

3. Cac vi pham khéc ctia Nha thau Cong ty X:

- Nha thau Cong ty X cOn vi pham cac cong tac dam bao an toan lao dong ngoai
hién trudng nhu: dao dat mong khong dung bién phap thi cong, dé day dién dudi nén
dat, khong c6 rao chin va bién bao canh bao an toan trong cong tac dao dit mong,
khong c6 deén chiéu sang khi thi cong ban dém,... mac du da dugc Chu dau tu nhic nho
nhiéu 1an nhung Cong ty X khong khac phuc.

- Cong ty X vi pham thoi gian sira chira defect theo quy dinh tai khodn 5.3 Piéu
5 Thoa thuén. Cong ty b dé giri cong van nhac nho s6 256/2021/HAAN/DHDA ngay
08/11/2021, s6 302/2021/HAAN/DHDA/92.2HA ngay 10/12/2021.

- Cong ty X dung thi cong tham nhya: Ngay 26/01/2021, Cong ty X ra cong van
dé nghi dimg thi cong tham nhya “dudng bao quanh cong vién” va cam két ban giao
lai cho C dau tu. Tuy nhién tir ngay 04/01/2022 dén thoi diém hién tai, Cong ty X cd
tinh ngin can Cha dau tu thuc hién phan thi cong tham nhua, thi cong cac cong viée
con lai mic du trude d6 Cong ty X da tu nguyén dimg thi cong va cam két ban giao mat
bang cho Chu dau tu. Sy viéc nay Cha dau tu di giri Cong vian thong bao dén Cong ty
X 6 02/2022/HA/GSW ngay 20/012022.

‘ - Nha thau Cong ty X tung tin gy anh huéng xau dy 4n, gdy mat uy tin Chu
dau tu va lam cham ke hoach kinh doanh cua Chu dau tu vao ngay 24/01/2022.

- Ngay 19/8/2022 va ngay 20/8/2022, can ctr theo Bién ban vu viéc cua Cong
an xa L, huyén L duoc 1ap tai Dy an 92.2ha thi nha thau Cong ty X cting bao vé Long
H2 dén du 4n can tré phuong tién ché vat lidu xay dung toi khu vuc dang thi cong ctia
Du 4n tai doan duong D giao cat v6i duong N.

Nhu vay, dbi v6i cac hanh vi ciia Nha thau Cong ty X 1a di vi pham nghiém
trong Hop Pong di ky két giita Cong ty P va nha thau Truong An T. Hanh vi nay da
dan dén nhiing thiét hai nghiém trong cho Cong ty B vé cham tién do thi cong, anh
hudéng dén ké hoach kinh doanh cua du an; déng tho1, Cong ty B con chiu thiét hai vé
chi phi thué don vi thtr ba tiép tuc thi cong nhitng hang myuc ma nha thau Cong ty X vi
pham tién do.

4. Phan tich cac quy dinh ctia Hop Pong:

- Can cir Khoan 8.2 Piéu 8 Hop Pong — didu kién chung theo Fidic quy dinh:
Cong ty X phai hoan thanh toan b(f), cong trinh hodc in hang muc th‘eo tho1 gian hoan
thanh duogc quy dinh trong Bang tién do thi cong chi tiét duge Chu dau tu phé duyét.

- Can cu Khoan 8.6 Thoa thuén riéng quy dinh: Cong ty X khong ¢6 bién phép
khic phuc viéc chdm tién do theo 03 Thong bao ctia Chii dau tu thi Chu dau tu o quyén
can thiép vao tién do thi cong ciia Cong ty X. Pong thoi Cong ty X vi pham tién do ma
khéng khic phuc vi pham va bi Cha ddu tu nhic nhd qua 02 1an thi phat tién do hang
muc theo Muc 8.7 di¢u kién chinh.

- Khoan 8.7 Diéu kién chinh:



+ Chu q‘ﬁu tu Cong ty D duoc tam gitr 0.2% gia tri Hop d6ng cho mdi ngay
cham tién d bang cach khau trir vao gia tri thanh toan dogt cia Cong ty X.

+ Phat vi pham tién d6 0.2% gia tri hop déqg cho mdi ngay cham tién do theo
bang tién d§ quy dinh tai Diéu 5 Théa thuan Hop dong 1a 90 ngay. Thot gian dén han:
19/9/2020.

+ Truong hop Chu dau tu nhan thdy Cong ty X khong thé hoan thanh mét hay
nhiéu c6t moc trong bang tién do chi tiét ma Chu déu tu chitng minh duge Cong ty X
gay tri hoén ngay hoan thanh qua 12 ngay so voi tién d6 duoc duyét thi Chu dau tu 6
quyén don phuong chidm dut hop dong/cat giam mot phan khéi lugng céng viée va giao
lai cho Bén thir ba.

+ Khoan 8.1 Piéu kién riéng: COng ty X khong tuén thu tién do thi Cong ty X
phai thanh toan hodc cho phep Chu dau tu khau trir cac khoan phat (chua bao gom tién
boi thuong thiét hai phét sinh) do chim tre.

+ Gach dau dong thtr 9 khoan 5. 4 diéu 5 thoa thuan hop dong: Thoi gian cung
cap, thi cong, lap dat cham tré so voi tong thoi gian quy dinh tai hop déng nay néu
khong do 18i ctia chii dau tu gay ra thi nha thau s& bi phat theo quy dinh tai cac quy
dinh phat vi pham va boi thuong thiét hai theo hgp dong nay; dong thoi nha thau dong
¥ s& chiu trach nhiém bdi thuong cho chu dau tu tit ca cac khoan thiét hai bao gdm
nhung khong gidi han béi khoan chi phi chii dau tu da phai chi tra cho bén thir ba lién
quan/ khach hang, khoan chi phi chu dau tu phai tra cho nha tu véan tinh trén sé ngay
cham tré.

+ Khau trr nghia vu thanh toan: Khoan 14.7 Hop Pong - Piéu kién riéng:
Truong hop Cong ty X phat sinh khoan ng voi Chu dau tu thi Chu dau tu co quyén
khau trir sd tién nay tir bat ky khoan no nao dbi véi Cong ty X.

+ Nha thau Cong ty X khong du niang lyc thyc hién Hop dong vi pham Piéu 15
Hogp Dong — Diéu kién riéng.

+ V& van dé thiét hai vat tu cia Cong ty X: DPiéu 17 Thoa thuan chung quy dinh
Cong ty X c6 nghia vy di doi va don ra khoi cong truong trong vong 14 ngay ké tir ngay
nhén dugc vin ban ciia Chu du tu. Qua thoi gian ndy coi nhu Cong ty X tir bé quyén
sO hiru.

+ Vi pham quy dinh vé an ninh trat ty: Khoan 4.1 Piéu 4 Hop Pong — Piéu kién
riéng va Muc IV Phu luc 02 dinh kém Hop Déng: Nha thau Cong ty X c¢6 hanh vi ru
ré, 161 kéo, tu tap nhiéu nguoi tai cong truong gy anh huong dén uy tin, hoat dong kinh
doanh, thi céng cac hang muc khac cia Chu déau tu.

Nhan thay quyen va loi ich hop phap cua Cong ty D bi xam pham nghiém trong.
Nay Cong ty D kinh d& nghi Toa an xem xét, giai quyét nhitng yéu cau cia Cong ty
nhu sau:

1. Tuyén cham dat Hop déng thi cong xay dung s6 23/2020/HDXD/HA-TAT ky
két ngay 15/06/2020 giira Cong ty C6 phan B va Cong ty TNHH X cho g6i thau “Thi
cong cong vién trung tim, duong quanh cong vién va cong chao du an” du &n Khu dan
cur 92.2ha tai X& L, Huyén L, Tinh Bong Nai;



2. Tuyén budc Cong ty TNHH X thanh toan tién phat vi pham do cham tién do
thi cong tinh tir 18/09/2020, tam tinh la: 5.187.503.671 dong (Bang chit: Nam ty, mot
tram tam muoi bay tri€u, nam tram 1€ ba ngan, sau tram bay muoi mot dong);

3. Tuyén bugc Cong ty TNHH X thanh toan tién phat vi pham do Cong ty X vi
pham tien d6 dugc xem nhu la don phuong cham dat Hop Dong trai thoa thuan tu ngay
18/09/2020 vei lai suat 12% tong gia tri Hop Bong, tam tinh la: 5.187.503.671 dong
(Bang chir: Nam ty, mét tram tam muoi bay triéu, ndm tram 1¢ ba ngan, sau tram bay
muoi mot dong);

4. Tuyén buoc Cong ty TNHH X xin 16i, cai chinh cong khai trong 03 ky lién
tiep trén B2, B3 ngay khi Ban an, Quyét dinh caa Toa an co hiéu luc.

~ 5. Tuyén bugc Cong ty TNHH X boi thudng toan bg thi€t hai phat sinh cho Cong
ty Co6 phan D do vi pham nghia vu theo Hop dong, bao gom:

~ 5.1. Chi phi thué don vi thi cong tht ba hoan thi¢n goi thau la: 5.860.192.275
dong (Bang chir: Nam ty, tdm tram sau muoi tri¢u, mét tram chin muoi hai ngan, hai
tram bay muoi 1am dong);

5.2. Chi phi boi thuong thiét hai do Cong ty TNHH X can tro thi cong 02 ngay
(20-21/8/2022), gay cham tré dén cac hang muc dang thi cong cua Du an la:
837.834.288 dong (Bang chir: Tam tram ba muoi bay tri¢u, tim tram ba muoi tu ngan,
hai tram tdm muoi tdm dong), bao gom:

+ GO6i thau thi cong ha tang Khu vuc 3 - Nha thau Binh DPinh: 191.680.076 déng.

+ GOi thau thi cong co dién Khu vuc 3 - Nha thau M: 246.651.956 dong.

+ GOi thau thi cong 82 cin Shophouse - Nha thau V1: 237.401.061 dong.

+ GOi thau thi cong 52 cin Shophouse - Nha thau T3: 162.101.195 ddng.

+ Chi phi thiét hai do Cong ty TNHH X dua xe mdy thiét bj vao chan duong giao
thdng; c6 hanh vi ru ré, 16i kéo, tu tap nhicu nguoi tai cong truong, tung tin gay anh
huong xau du an, gay mat uy tin cua Cong ty Co phan b, hoat dong kinh doanh, thi
cdng cac hang muc khac 1a: 95.000.000 dong (Bang chir: Chin muoi lam triéu dong).

_Tai phién toa, dai di¢n Cong ty D xin thay d6i yéu cau khoi kién va rat mot phan
yéu cau khai kién, cu thé nhu sau:

1. Tuyén cham diit Hop dong thi cdng xay dung s6 23/2020/HDXD/HA-TAT ky
ket ngay 15/06/2020 gitra Cong ty C6 phan b va Cong ty TNHH X cho goi thau “7hi
cong cong vién trung tam, duwong quanh cong vién va cong chao di an ™ dy an Khu dan
cu 92.2ha tai Xa L, Huyén L, Tinh bong Nai;

2. Tuyén budc Cong ty TNHH X thanh toan tién phat vi pham do cham tién do
thi cong tinh tir 18/09/2020, tam tinh la: 5.187.503.671 dong (Bang chit: Nam ty, mot
tram tam muoi bay tri¢u, nam tram 1€ ba ngan, sau tram bay muoi mot dong);

3. Tuyén bugc Cong ty TNHH X xin 16i, cai chinh cong khai trong 03 ky lién
tiep trén B2, B3 ngay khi Ban an, Quyét dinh caa Toa an co hiéu lyc.

4. Xin thay dé[ yéu cau khai kién vé noi dung nay, dé nghi HDXX tuyén budc
Cong ty TNHH X boi thuong toan b thiét hai phat sinh cho Cong ty C6 phan D do vi
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pham nghia vu theo Hop déng la chi phi thué don vi thi cong thir ba hoan thién g6i
thau chi con 1a 3.390.270.165 dong.

Nhu vay, tong sb tién ma Cong ty C6 phan P kinh dé nghi quy Toa xem xet giai
quyét yéu cau Cong ty TNHH X thanh toan mdt 1an toan bo sd tién ngay sau khi quyét
dinh/ban an co hiéu luc la: 8.577.773.836 dong

Béi v6i cac yéu cau khoi kién cia Cong ty T4, Cong ty Kkhong dong y voi cac
yéu cau nay vi Cong ty X da vi pham céc thoa thuén trong hop dong nhung khong khic
phuc theo yéu cau cua Chi dau tu nén dan dén viéc cham tré tién d6 nghiém trong mac
d0 Cong ty D di phai cat bot hon mot nra pham vi cong viéc dé giao lai cho bén th
ba.

Tai Béin dn Kinh doanh thwong mai so thim sé 05/2024/KDTM-ST ngay
22/4/2024 ciia Toa dn nhéin din huyén Long Thanh, tinh Pong Nai di quyét dinh:

- Can ct DPiéu 29, Diéu 35, Diéu 40, Diéu 147, Biéu 266, Piéu 273 Bo luat TH
tung dan su nam 2015;

- Ap dung biéu 274, Biéu 275, Diéu 276, Diéu 280, Piéu 357 ctua B6 luat dan
sunam 2015;

- Ap dung Bicu 138; bicu 139; Dicu 140; Diéu 144; Dicu 145; Diéu 146 Luat
Xay dung s6 50/2024/QH13 ngay 18/6/2014.

- Ap dung Piéu 3, biéu 4, Diéu 5, biéu 6, Diéu 19, Diéju 4‘1 Nghi ‘dinh )
37/2024/ND-CP ngay 22/4/2015 cua Chinh phu quy dinh chi tiét vé hop dong xay
dung.

- Ap dung Nghi quyét so 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
thuong vu Quéc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va sir dung an
phi va 1€ phi Toa an;

Tuyén xu:

1. Qhép nhef}n yéu cau khai kién cua Cépg ty Trach nhiém hiru han X vé viéc
“Tranh chap hop dong thi cong” véi Cong ty CO phan D.

1.1. Bugc Cong ty Co phén D phai thanh toan cho Céng ty Trach nhiém hitu
han X s6 tién con ng cua hop dong thi cong 13 12.379.969.945 dong (Muoi hai ty ba
tram bay muoi chin triéu chin trim sdu muoi chin nghin chin trim bén muoi 1am dong).

‘ Bugc Cong ty Co phan P phai thanh toan cho Cong ty Trach nhiém hiru han X
tién lai cham tra dén ngay 22/4/2024 14 2.576.113.647d (Hai ty ndm tram bay muoi sau
tri¢u mot tram mudi ba nghin sdu tram bon muoi bay dong).

Ké tur ngay Cong ty Trach nhi¢ém hiru han X ¢6 don yéu cau thi hanh 4an, néu
Cong ty Co phan D khong thanh toan sb tién néu trén thi hang thang con phai tra lai
d6i vOi sO tién cham tra twong Ung v6i thoi gian chim tra. Lai sudt phét sinh do chdm
tra tién duoc xé4c dinh theo thoa thuan trong Muc 14.8 Piéu kién riéng cua hop dong la
0,02%/ngay.

1.2. Binh chi yéu cau khoi kién ctia C1 Trach nhiém hiru han Xay dung X vé
viée yéu cau Cong ty C6 phan D boi thuong thiét hai s6 tién 5.845.677.911 dong do rat
yéu cau khoi kién.
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2. C}}'Qip nhan mot phﬁp yéu cau khoi kién cua Cong ty C6 phan D vé viée yéu
cau tuyén bo cham dat hop dong thi cong xay dung.

Tuyén bd chdm dit Hop déng thi cong xay du.’ng s6 23/2020/HDXD/HA-TAT
ky két ngay 15/06/2020 gitta Cong ty C6 phan P va Cong ty TNHH X cho g01 thau
“Thi cong cong vién trung tdm, duong quanh cong vién va cong chao du 4n” du 4n
Khu dan cu 92.2ha tai xa L, huyén L, tinh Déng Nai ké tir ngay Ban an c6 hiéu luc
phép luat.

3. Khong chap nhan yéu cau khai kién ciia Cong ty C6 phan P vé viéc yéu ciu
Cong ty Trach nhiém hiru han X phai thanh toan tién phat cham tién do thi cong la
5.187.503.6714 va bdi thuong thiét hai phat sinh do Cong ty ¢6 phan P phai thué don
vi thi cong thtr ba hoan thién goi thau 13 3.390.270.165 dong.

4. Khong chip nhan yéu ciu khoti kién cua Cong ty C6 phan P vé viéc yéu cau
Cong ty Trach nhi¢m hiru han X phai tién hanh xin 161, cai chinh cong khai trong 03
ky lién tiép trén B2, B3 ngay sau khi Ban an, Quyét dinh ctia Toa an c6 hi¢u luc phap
luat.

5. Pinh chi yéu cau khai kién ctia Cong ty C6 phan P vé viéc tuyén budc Cong
ty TNHH X thanh toan tién phat vi pham do Cong ty TNHH X vi pham tién d6 dugc
xem nhu 13 don phuong cham dut Hop Pong trai thoa thuan tir ngay 18/09/2020 véi
141 suat 12% tong gia tri hop dong, tam tinh la: 5.187.503.671 dong do rat yéu cau khoi
kién.

6. Binh chi yéu cau khoi kién ctia Cong ty Co phan P vé viéc boi thuong thiét
hai do Cong ty TNHH X can trg thi cong 02 ngay (20-21/8/2022), gay cham tré dén
cac hang muc dang thi cong cua Du an 1a: 837.834.288 dong, bao gdm: Goi thau thi
cong ha téng Khu vuc 3 - Nha thau Binh Dinh: 191.680.076 déng; G6i thau thi cong
co dién Khu vyc 3 - Nha thau M: 246.651.956 dong; Goéi thau thi cong 82 cin
Shophouse - Nha thau V1: 237.401.061 ddng; Goi thau thi cong 52 cin Shophouse -
Nha thau T3: 162.101.195 ddng; Chi phi thiét hai do Cong ty TNHH X dua xe may
thiét bi vao chan duong giao thong; c6 hanh vi ra ré, 161 kéo, tu tap nhiéu nguoi tai
cong truong, tung tin gdy anh hudng xau du an, gy mat uy tin ciia Cong ty C6 phan
P, hoat dong kinh doanh, thi cong cac hang muc khac 1a: 95.000.000 dong do rat yéu
cau khdi kién.

Ngoai ra, cap so tham con tuyén vé nghia vu cham thanh toan, an phi va quyén
khang céo.

Ngay 27/4/2024, Cong ty D khang c4o toan bd ban an so thdm, dé nghj Toa an
nhan dan tinh Pdng Nai xét xtr theo huéng: Tuyén bac bo toan bd yéu cau khai kién
ctia nguyén don Cong ty X; Chap nhan cac yéu cau phan té cua bi don Cong ty P trong
vu kié¢n nay.

Tai phién toa phuc tham, Cong ty X khong rat don khoi kién; Cong ty B khdng
rut don khang céo.

* Y Kién ciia dai dién Vién kiém sat nhan dan tinh Pong Nai:

- V& viéc tuan theo phap luat to tung: Trong qua trinh thu 1y giai quyet vu an

Tham phan di thyc hién ding theo quy dinh ctia Bo luat T tung dan sy; vé€ quan hé
phap luat, xac dinh tu cach phap 1y cua nguyén don va bi don, thim quyén thy 1y cia
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Toa an, viéc thu thap ching cir ding quy dinh. Quyét dinh dua vu 4n ra xét xir, thoi
han chuyén hd so, thu tuc cap tbng dat niém yét cho cac duong sy dam bao theo quy
dinh phép luat. Cac quyen nghia vu cia duong su dugc dam bao thuc hién. Tai phién
toa, HO1 dé)ng xét Xt da tién hanh t4 tung dung trinh tu thu tuc theo quy dinh cua cua
B luét T4 tung dan sy nim 2015; nhitng nguoi tham gia té tung chap hanh dung phap
luat.

- V& thu tuc khang céo: Bi don Cong ty P 1am don khang cdo trong thoi han nén
dugc xem xét theo trinh ty phiic tham.

- V& noi dung khang céo:

Trong qua trinh thuc hién hop dong, Cong ty B di c6 cac Cong vin sd 69 ngay
22/7/2020; s6 82 ngay 20/8/2020; s0 89 ngay 28/8/2020; s6 90 ngay 01/9/2020 chim
tién 46, dinh chi thi cong ké tur ngay 03/9/2020; s6 98 ngay 17/9/2020 vé viéc thay
nhan sy Chi huy truong thi cong; s0 101 ngay 18/9/2020 canh bao cham tién do cua
Cong ty X; Bao cao nhanh s6 02 ngay 19/8/2020 Cty CP tham dinh xay dung S (don
vi Tu van giam sat) vé viéc Cong ty X c6 kha ning cham tién do.

Ngay 03/9/2020 cac bén thoa thuan: Chu dau tu (CDT) danh gia tién d6 cia nha
thau co thé khong dat duge, CDT giao lai cho nha thau khac thi cong, nha thau cé thé
phai chiu mot s6 chi phi chénh léch; Cong ty X dé nghi Khdi lugng cong viée ciia cong
vién trung tim d4 ban giao cho nha thau khac, s& khong tinh tién d6 cham cho nha thau.
Nhu vay, tién do thue hién hop dong duoc quy dinh 12 90 ngay ké tir ngay c6 1énh khoi
cong va nha thau nhan ban giao mit bang tir cht dau tu, nhung thoi gian nay di duoc
kéo dai theo théng nhdt giita hai bén.

Phu luc hop dong s6 08 ngay 20/10/2020: cac bén thoa thudn giam khdi luong
Diéu chinh giam chi phi so bd ban dau 11.600.000.000 dong; Giam khdi luong thi cong
Z =43.229.197.261 dong. Thuc té tong khdi lwong thi cong ctia Cong ty X sau khi cat
giam 1an nita khoang 25 ty dong, viéc cat giam 1an nay khong ky phu luc hop dong.

Céng ty P yéu ciu phat chdm tién dé thi céng, tai Cong vin sé 246 ngay
27/10/2021(BL 153) Céng ty P cho rang: Cin ctt theo Piéu khoan 8.7 nhiing thiét hai
do cham tré cua HP: Phat vi pham tién d6 0,2% gia tri hop dong /ngay tré han. Thoi
gian g6i thau 1a 90 ngay (tir 19/6/2020 dén hét ngay 18/9/2020). Thoi gian cham tién
d6 tir 19/9/2020 tam tinh dén thoi diém CPT nhan dugc cong vin dé xuat dung thi
cong tham nhua cac tuyén duong D6, N12, N13 1a ngay 26/01/2021: Truong An Thinh
thi cong cham 130 ngay.

Doi v4i yéu cau trén, nhan thay:

Céc bén ky két Hop dong thi cong xay dung sd 23 ngay 15/6/2020, sau d6 ky
Phuy lyc hop ddng thoa thuan thong nhat cat giam khoi lugng cong viée, nhung thuc té
cat giam gié tri khoi luong cong viéc ma khong ky phu luc hop dong. Cac bén thoa
thuan ngay 03/9/2020: “Khéi lugng thi cong cua Trudng An T s& dugc xac nhan va
thanh toan theo BOQ (thi cong dén dau thanh toan dén d6). Khdi lugng cong viée cua
cong vién trung tim da ban giao cho nha thau khac s& khong tinh tién do cham cho nha
thau®. Nhu vay, tién do thyuc hién hop dong duoc quy dinh 1a 90 ngay ké tir ngay c6
1énh khéi cong va nha thau nhan ban giao mat bang tir chii dau tu, nhung thoi gian nay
da dugc keo dai theo thong nhdt giita hai bén, 1a “s& khong tinh tién d6 cham cho nha
thau®.
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Thoi gian cham tién do Cong ty D cho ring tinh tir ngdy 19/9/2020 (theo Hop
ddng va phu luc hop dong) nhung ngay 22/10/2020 cac bén ky Thoa thuan 3 bén voi
Cong ty CP D2 thi cong dng ngdm va hd ga hé théng thong tin lién lac trong 90 ngay;
Thoa thuan 3 bén ngay 01/12/2020 véi Cong ty T5 cung cap va lap dit trong vong 288
ngay ké tir ngy 16/6/2020. Theo thoéa thuan nay, CDT lai dong ¥ thoi han thi cong dén
hét thang 3/2021, khong theo hop dong ban dau, va cic cong viée trong Thoa thuin 3
bén can phai hoan thanh xong trudc dé Truong An T tiép tuc thi cong phan viéc tiép
theo. Do d6, CDT tinh thoi gian cham tién do tir ngay 19/9/2020 1a khong c6 co so.

Mat khéc, cac bén da 1ap cac bién ban nghi€ém thu cong trinh gém: Bién ban
nghiém thu s6 001/D43/TAT/BBNT/GP1 vé nghiém thu chat luong, khéi lugng giai
doan thi coéng xiy dung — giai doan 1; Bién ban nghiém thu s
002/D43/TAT/BBNT/GD2 ngay 12/10/2020 vé nghiém thu chat lugng, khoi luong giai
doan thi cong xay dung — giai doan 2; T4t ca cc bién ban nghiém thu nay déu c6 xéac
nhén cua tu van giam sat 1a Cong ty C6 phan K va Cong ty D xac nhén: (1) da kiém tra
tai hién truong, dung ho so thiét ké duoc duyét; (2) chat luong cong trinh dat yéu cau
va (3) két luan dong y nghiém thu chat lugng, khéi lugng hoan thanh. Céc bién ban
nghiém thu khéng ghi nhdn thoi gian thi céng cham tién dg. Cong ty X hoan thanh thi
tuc thanh toan giai doan 2 trén hé théng Bim 360, da dugc ong Lé H1, dai dién chu dau
tu phé duyét ho so thanh toan lan 2 ngady 17/12/2020 gia tri nghiém thu dot 2 1a
5.501.817.451 dbng. Sau d6, cac bén con ky Bién ban nghiém thu sb
001/TAT/BBNT/GD3 ngay 08/4/2022 vé nghiém thu chat luong, khdi luong giai doan
thi cong xay dung — giai doan 3.

Phia Cong ty X da lan lugt gui cho Cong ty D 03 hd so dé nghi thanh toan theo
quy dinh cua hop ddng bao gdm cac gidy to: Hoa don; Chimg chi thanh toan; Bang
tong hop danh gia kinh phi thanh toan; Bién ban nghiém thu. Trong d6 c6 03 Hoa don
ctia Cong ty X xuét cho Cong ty D véi cdc sb tién gom: Lan 1: Hoa don sé 0000002
ngay 06/11/2020 véi so tién 8.233.321.922 dong; Lan 2: Hoa don s6 0000018 ngay
14/03/2022 véi sb tién dong 13.887.565.586 dong; Lan 3: Hoa don s6 3 ngay
10/06/2022 vé&i s6 tién déng 2.328.775.704 dong. Tong tién theo hoa don:
24.449.663.222 dong;

Tir ngay 21/7/2020 dén ngay 29/4/2022, Cong ty D da thanh toan 05 lan cho
Cong ty X véi tong tién thanh toan 1a: 13.384.496.723 dong, cu thé: Ngay 21/7/2020,
thanh toan 4.322.919.726 ddng; Ngay 12/11/2020, thanh toan 2.819.785.043 dong;
Ngay 17/3/2022, thanh toan 3.293.328.769 dong; Ngay 24/3/2022, thanh toan
1.474.230.593 dong, Ngay 29/4/2022, thanh toan 1.474.230.593 ddéng. Con ng Cong
ty X theo hoa don s6 tién 11.065.166.499 dong.

Nhu vay, Cong ty P cling da tlén hanh nghiém thu cong trinh va phé duyét hd
so thanh toan nhung khong thanh toan s tién con no cho Cong ty X nén €0 O 80 chap
nhan yéu cau khai kién ctia Cong ty X budc Cong ty D phai thanh toan s tién con ng
theo hoa don cho Cong ty X 1a 11.065.166.499 dong va lai 1a ding quy dinh cia phap
luat.

Vé mirc 13i suat va thoi gian tinh 13i, theo muc 14.8 Diéu kién riéng kém theo
hop dong quy dinh: “Chu dau tu Cham thanh toan qua 14 ngay lam viéc sau thoi han
quy dinh tai Khoan 14.7 [Thanh toan: 28 ngay] néu trén thi phai thanh toan thém tién
141 cho Nha thau theo i suat 0,02% /ngdy cho sb tién cham thanh toan va khoang thoi
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gian cham thanh toan twong ng” la phu hop voi quy dinh tai Diéu 306 Luit Thuong
mai, Diéu 357 va biéu 468 B luat Dan su.

Poi v6i Gia tri phat sinh thém ngoai h6a don GTGT:

Tai phién toa so tham, Cong ty X yéu ciu thanh todn s6 lwong di thi cong con
lai nhung chwa xudt hod don la 1.304.803.446 dong:

Tai phién toa phiic thAm, Cong ty X rat yéu cau thanh toan theo Thoa thuin ba
bén ngay 22/10/2020 voi Cong ty CP D2 véi s tién 808.117.932 dong (Ly do: Theo
Thoa thuén ba bén, Cong ty CP D2 chiu trach nhi¢ém thanh toan cho Cong ty X). Can
ctr Pidu 289 BLTTDS dinh chi xét xir phuc tham d6i voi phan yéu cau da rut.

Ngay 14/02/2022, Cong ty D giri email xac nhan vdi ndi dung “gia tri phat sinh
cap phdi da dam 267.148.688 dong. Gia tri ndy da dugc duyét va ghi nhan vao gia tri
hoan thanh cta nha thau Truong An T. Tuy nhién do chua phat hanh PLHP nén bo
phan thanh toan khé dua vao thanh todn dot 3 lién quan dén gia tri Cong ty X da thuc
hién.

Ngay 16/02/2022, ngay 22/02/2022 cac bén théng nhat gia tri ‘phat sinh do thay
d6i thiét ké nha bao vé, thay d6i chung loai vat tu 6p d4 bang hiéu, bo sung mong bang
thong tin chi dan, thay d6i chung loai vat liéu lat gach via he, bo sung hé thong MEP
hé nuédc quang trudong 13 263.489.038 dong.

Pay 1a phan Cong ty X di thi cong phat sinh do thay d6i yéu cau cong viéc, chi
phi phat sinh ngoai du kién theo thoa thuan ciia cac bén khong dugce ghi nhén trong
hop ddng ban dau. Gia tri phat sinh cAp phdi da dim va thay d6i thiét ké duogc cac bén
trao ddi, théng nhat x4c nhan qua bién ban cudc hop, qua email. Do do, Cong ty D phai
thanh toan sd tién phat sinh néu trén.

Céng ty D yéu cau boi thwong thiét hai phdt sinh do thué don vi thir ba thi
cong hoan thién géi thiu:

Theo théa thuan ngay 03/9/2020: “Chu dau tu danh gia tién d ciia nha thau c6
thé khong dat duge, CDT giao lai cho nha thau khac thi cong, nha thau c¢6 thé phai chiu
mot s6 chi phi chénh 1éch”. Theo Bién ban hop ngay 28/01/2022, ngay 16/02/2022
Cong ty B ¢0 tam tinh gia tri giao thau chénh 1éch 13 6.524.302.034 dong va cac bén
1én tién trinh s& hop thuong lugng v/v giao thau chénh léch vao ngay 01/3/2022, tuy
nhién cac bén ciling khong thong nhat dugc. Xét cac bén khong thoa thuan thong nhat
duoc vé viée bdt budc thuc hién nghia vu boi thudng gid tri giao thau chénh 1éch, mirc
bdi thudng cu thé 1a bao nhiéu, nén khong c6 co s chdp nhan yéu cau khang cao nay
ctia bi don. Viéc Cong ty D thué nha thau khac thi cong cho du an ctia minh nham dap
tmg muc dich yéu cu dé dam bao hoan thanh du an nén chi phi nay Cong ty P phai
chiu.

Can ct khoan 2 Diéu 308 B luat TTDS, dé nghi Hoi dong xét xir:
- Bac don khang cao cua Cong ty D;

- Stra Ban 4n so tham sé 05/2024/KDTM-ST ngay 22/4/2024 cta Toa an nhan
dan huyén Long Thanh nhu sau:

+ Dinh chi d6i v6i yéu cau cia Cong ty X budc Cong ty D thanh toan sO tién
808.117.932 dong do Cong ty X rat yéu cau nay;
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+ Bugc Cong ty D phai thanh toan s tién con ng Cong ty X theo hoa don s tién
11.065.166.499 dong va phan gia tri phat sinh thém 267.148.688 dong + 263.489.038
dong.

Bugc Cong ty D tra lai phat sinh vo1 muc lai sut va thoi gian tinh 13i, theo muc
14.8 Diéu kién riéng kém theo hop dong.

NHAN PINH CUA TOA AN:

Sau khi nghién civu cdc tai liu cé trong ho so vu dn dwoc tham tra tai phién
toa, can cw vao két qua tranh tung tai phién toa, Hoi dong xét xvr nhdn dinh:

[1] Vé tha tuc t6 tung: Pon khang cao cua bi don Cong ty cb phan P l1am trong
han luat dinh, ndp tién tam tng an phi day do nén dugce xem xét theo thi tuc phiic tham.

[2] Tham quyen giai quyét, quan hé phap luét tranh chap va xac dinh tu cach
duong su: Toa an cap so thadm xéac dinh ding.

[3] Vé ndi dung vu an:
[3.1] Vé hop dong thi cong:
~ Ngay 15/6/2020, Cong ty X (bén nhan thiu) va Cong ty B (bén giao thau/chu
dau tu) ky két thoa thuan Hop dong thi cong xay dung s6 23/2020/HDXD/HA-TAT
vo1 cac ndi dung chu y€u sau day:

- Cong ty D dong y giao va Cong ty X ddng y nhan géi thau: Thi cong cong Vién
trung tam, duong quanh cong vién va cong chao du an thugc Dy an: Khu dan cu 92.2ha
tai xa L, huyén L, tinh Pong Nai. Gia tr1 goi thau theo Hop dong da bao gom VAT 10%
a: 54.829.197.261 VND (nam tu ty, tam tram hai chin tri¢u, mot tram chin bay nghin,
hai tram sau muoi mot Vit Nam dong) va dugc dieu chinh tai Phu luc 08 ky ngay
20/10/2020 (Goi tat 1a “Phu luc 08”) la: 43.229.197.261 VND (Bang chit: Bon muoi
ba ty, hai trdm hai muoi chin triéu, mot tram chin muoi bay nghin, hai trdm sdu muoi
mot dong).

- Tién do thyc hién hop dong dugce quy dinh 1a 90 ngay ké tir ngdy c6 1énh khoi
cong va nha thau nhan ban giao mat bang tur chu dau tu (trtr thoi gian dugc kéo dai,
tho1 gian khong tinh vao tién do thi cong theo quy dinh cua hgp dong va thong nhat
gifra hai bén).

- Tién d6 thanh toan theo quy dinh trong Piéu kién chinh cua Hop ddng sb
23/2020/HDXD/HA-TAT muc 28 quy dinh vé thot han thanh toan “Trong vong 28
ngay lam vi¢c ké tur khi chu dau tu nhan dugce day du ho so hop 1€”.

~ -Kémtheo Hop dong 1a cac tai liéu dinh kem, trong d6 c6 bao gom Hb so thiét
ké (ban v€) ma Cong ty D cung cap va yéu cau Cong ty X thi cong.

Piéu nay déu dugc cc bén thira nhan nén 1a tinh tiét khong phai chimg minh.
[3.2] Vé yéu cau khéi kién ciia nguyén don Cong ty X:

o [321] Poi véi yéu cau khéi kién vé viéc bugc Cong ty D phai tra cho Cong ty X
50 tién thi cong con no la 12.379.969.945 dong:

- Vé s6 tién thi cong theo hop dong so 23/2020/HPXD/HA-TAT:
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Can ctr theo hop dong thi cong, ngay 19/6/2020, Cong ty P ban giao mit bing
cho Cong ty X hang muc cong vién trung tim theo nhu thoa thuan cua hop dong. Trong
qua trinh thyuc hién hop dong giita cac bén phat sinh nhiéu vudéng mic nén da thoa thun
viéc cat giam khéi luong cong trinh da ky két: Giam khdi luong cong viée trong Biéu
s6 01 “Chi phi so bo ban dau” cua hop dong sb 23/2020/HDXE/HA-TAT véi tri gia
10.545.454.545 dong (chua bao gom VAT, bao gom ca VAT 1a 11.600.000.000 dong),
hai bén da ky Phu lyc hop dong sé 08 ngay 20/10/2020. Ngoal ra, ngay 03/9/2020,
Cong ty P va Cong ty X di gip mit va tién hanh hop ban giai quyet cac vuong mac
gitta hai bén, dai dién Cong ty D va dai dién Cong ty X thong nhat thoa thuén vé viéc
cat giam khoi lugng co diéu kién, cu thé: cong chao, chu dau tu dé xuat ky hop dong
truc tiép v6i nha thau phu cta Truong An T; hang myc cong viée cac duong N12, 13,
D6, Truong An T thuc hién theo tién 6 hop dong thi cong; pham vi cong vién trung
tam, chil dau tu giao lai cho nha thau khac thi cong. Piéu nay ciing dugc Cong ty P
thira nhan.

Theo Cong ty X thi khoi luong thi cong gia tri tir 54,82 ty xudng con 25,72 ty -
giam 29,10 ty. Tinh dén thang 10/2020, Cong ty X da thi cong udc tinh dat 90% gia tri
Hop dong nén gitta cac bén da lap cac bién ban nghiém thu cong trinh gom Bién ban
nghiém thu s6 001/D43/TAT/BBNT/GP1 vé nghiém thu chat luong, khéi lugng giai
doan thi cong xdy dung — giai doan 1; Bién ban nghiém thu s
002/D43/TAT/BBNT/GD2 ngay 12/10/2020 vé nghiém thu chat luong, khéi luong giai
doan thi cong xay dung — giai doan 2; Bién ban nghiém thu s6 001/TAT/BBNT/GD3
ngay 08/4/2022 vé nghiém thu chat luong, khi luong giai doan thi cong xay dung —
giai doan 3. TAt ca cac bién ban nghiém thu nay déu co xac nhan cua tu van giam sat la
Cong ty Co phan K va Cong ty D, da kiém tra tai hién trudng; diing ho so thiét ké duoc
duyét; chat lugng cong trinh dat yéu cau va két luan dong ¥y nghiém thu chat luong,
khéi luong hoan thanh nén ngay 17/12/2020, trén hé théng BIM 360, dai dién hop phap
cua Cong ty D - ong Lé H1 da phé duyét ho so thanh toan cho Cong ty T2 Thinh lan 2
véi tong s6 tién 5,501,817,451 dong (sau thué). Phia Cong ty X di lan lugt guri cho
Cong ty P 03 ho so dé nghi thanh toan theo quy dinh cua hop dong bao gom cac gidy
td: Hoa don; Chimg chi thanh toan; Bang tong hop danh gia kinh phi thanh toan; Bién
ban nghiém thu. Trong d6 c6 03 Hoa don cua Cong ty X xuat cho Cong ty P véi cac
s6 tién gom: Lan 1: Hoa don s6 0000002 ngay 06/11/2020 véi so tién 8.233.321.922
dong; Lan 2: Hoa don s6 0000018 ngay 14/03/2022 véi s6 tién dong 13.887.565.586
dong, Lan 3: Hoa don s6 3 ngay 10/06/2022 véi sb tién dong 2.328.775.704 dong. Tong
s6 tién Cong ty D phai thanh toan cho Cong ty X theo hoa don: 24.449.663.222 dong.
Tir ngay 21/7/2020 dén ngay 29/4/2022, Cong ty P da thanh toan 05 lan cho Cong ty
X véi tong tién thanh toan 1a: 13.384.496.723 ddng, cu thé: Ngay 21/7/2020, thanh toan
4.322.919.726 ddng; ngay 12/11/2020, thanh toan 2.819.785.043 ddng; ngay
17/3/2022, thanh toan 3.293.328.769 dong; ngay 24/3/2022, thanh toan 1.474.230.593
dong; ngay 29/4/2022, thanh toan 1.474.230.593 dong. Sau khi trir cac khoan da thanh
toan, Cong ty B con ng Cong ty X sd tién 11.065.166.499 dong.

Theo dai dién Cong ty D thi: Cong ty D thira nhan da 03 lan nghiém thu va Cong ty X
da xuat hoa don voi tong sb tién 1a 24.449.663.222 dong. Cong ty P di thanh toan cho
Cong ty X tong cong 13.384.496.723 dong, s6 tién con lai Cong ty D chua thanh toan
1a 11.065.166.499 dong, dung nhu Cong ty X trinh bay. Cong ty B khong dong y thanh

17



toan sd tién con ng do Cong ty X da vi pham hop ddng thi cong khién Cong ty D gip
nhiéu kho khan va phai chiu nhi€u chi phi phat sinh do thué don vi khac thi cong.

Nhu vay, qua trinh thue hién hop dong sb 23/2020/HDXD/HA-TAT ngay 19/6/2020,
Cong ty X da thuc hién thi cong va hoan thanh nhiéu hang muc, di duoc Cong ty P
nghiém thu. Cong ty X ciing da thyc hién cac thi tuc dé yéu cau Cong ty D thanh toan
theo hop dong, nhung Cong ty  ldy 1y do Cong ty X da vi pham hop dong thi cong dé
khong thanh toan 1a khong phu hop véi diéu kién thanh toan cé trong hop dong s6
23/2020/HDXD/HA-TAT. Trudng hop c6 du can cu xac dinh Cong ty X vi pham hop
dong da ky, Cong ty D c6 quyén phat, yéu cau bdi thuong. .. theo thoa thuan. Cap so
tham budc bi don Coéng ty P phai thanh toan cho Cong ty X sd tién con lai
11.065.166.499 dong 1a co can cu.

- Vé s6 tién thi cong phat sinh ngodi hop dong sé 23/2020/HPXD/HA-TAT:

Theo Cong ty X, ngoai nhitng cong viéc di dugc thoa thuan trong hop dong sd
23/2020/HbXD/HA-TAT ngay 19/6/2020, trong qué trinh thi cong cong trinh, Cong
ty X di thuc hién cac cong viéc phat sinh va déu duoc Cong ty B dua vao sir dung.
Trong do: Cong ty X da thuc hién xong theo Thoa thuan ba bén gitra Cong ty D (ben
A), Cong ty c6 phan D2 (bénB) va Congty X (bén C) ky két ngay 22/10/2020 véi tong
gia tri la 808.117.932 dong; tién phat sinh do thay doi thiét ké 1a 263.849.038 dong va
phat sinh cap phdi da dam 13 267.184.688 dong.

Cong ty D khong thira nhan sb luong d thi cong con lai nhung chua xuat hoa don
nhu COng ty X trinh bay. Néu xac dinh 1a c¢6 phan cong trinh Cong ty X thi cdng ngoai
khéi lugng da duge Cong ty P nghiém thu tai 03 Bién ban thi ciing khong c6 mot bién
ban dinh gia nao, hay mot tai liéu nao thé hién phan cong trinh phat sinh nay thudc
pham vi cuia Hop dong va Cong ty P phai c6 nghia vu thanh toan.

Tai phién toa, nguoi dai dién theo uy quyén ctia Cong ty P cho rang s tién phat

sinh do thay d6i thlet ké, cap ph01 da dam tong cong 531.033.726 dong nhu Cong ty X
trinh bay cling ¢4 nam trong tong sb tién nghiém thu 24.449.663.222 dong.

Qua kiém tra cac tai liéu, chimg ctr ¢6 trong ho so, Hoi dong xét xir nhan thay:

+ Ve so tien 808.117.932 dong:

Ngay 22/10/2020, Cong ty D (bén A), Cong ty co phan D2 (bén B) va Cong ty X
(bén C) da ky két Thoa thuan ba bén. Theo Piéu 1 thi Cong ty X thyuc hién cong viée
1a cung cap va lap dat tron goi dng ngam va hd ga hé thong thong tin lién lac tuyen
duong quanh cong vién; pham vi cong viéc khong lam giam bot hoac thay dbi phan
pham vi cong viéc cua Hop dong va cac phu luc hop dong s6 23/2020/HDXD/HA-
TAT, Hop dong hop tac dau tu s6 12/2020/HDHTDT/HA-BC. Tong gia tri cua hop
dong ba bén 1a 808.117.932 dong.

Theo Piéu 4 ctia Thoa thuin ba bén thi nghia vu thanh toan cho Céng ty X (bén
C) la cua Cong ty D2 (bén B), khong thudc nghia vu cua Cong ty b (bén A). Do do,
Cong ty X khai kién dé yéu cau Cong ty D thanh toan sb tién 808.117.932 ddng theo
Théa thuan ba bén néu trén 1a khong phu hop.

Tai phién toa phuc tham, Cong ty X xin rat mot phan yéu cau khai kién doi véi
yéu cau budc Cong ty D thanh toan sd tién 808.117.932 dong theo Thoa thuan ba bén
ky ngay 22/10/2020; dai dién theo Gy quyén ctia Cong ty B cling dong y véi viée rat
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mot phan yéu cau khai kién ciia Cong ty X. Xét thay, viéc Cong ty X xin rit mot phan
yéu cau khéi kién 1a hoan toan tu nguyén, khong trai phap luat va dao duc xa hdi nén
chap nhan. Vi vy, can hay mot phan ban an Kinh doanh thuong mai so tham s
05/2024/KDTM-ST ngay 22 thang 4 nam 2024 cta Toa an nhan dan huyén Long Thanh
lién quan dén yéu cau khai kién ctia Cong ty X vé viéc budc Cong ty P phai thanh toan
s6 tién 808.117.932 dong.

+ Vé 56 tién phdt sinh cdp phéi da diam 267.184.688 dong:

Tai Bién ban hop ngay 16/02/2022 giita Céng ty P gém ong Duong Minh T1 —
Ph6 TGD, Nguyén Qudc D1 — BQL, Ngo Pinh V —P. QS va Cong ty X gom ong Trinh
Dinh D — Gb, Pinh S§ H3 — PGD, cac bén xac nhan tai muc 4 nhu sau: Gid tri TAT
(T) da thuwc hién bao gom phdt sinh ting cap phoi da dam: 22.645.249.337d.

Tai cac Gmail trao di giita hai Cong ty, trong d6 dai dién Cong ty D la 6ng Ngo
Pinh V thé hién: ngay 14/02/2022, 6ng V thira nhan “vé gid tri phdt sinh cdp phéi dd
ddam 267.184.688 dong (sau VAT), gid tri nay da dwoc duyét va dwoc ghi nhdn vao gid
tri hoan thanh ciia nha thau TAT, tuy nhién do chwa phdat hanh PLHD (phu luc hop
dong) nén bé phdn thanh todn sé khé dwa vao thanh todt dot 3 lién quan dén gid tri A™;
“Téng gid tri thue hién theo hop dong dén hét dot nay sau thué: 22.378.064.649 dong,
Gid tri thue hién phat sinh cdp phoi da dam 267.184.688 dong, tong gid tri thue hién
theo hop dong + phdt sinh dén hét dot ndy sau thué: 22.645.249.337 dong”.

Nhu viy, qua céc tai liéu chig ctr néu trén, c6 can cir xac dinh Cong ty X da thuc
hién thém cong viéc phat sinh ngoai hop dong 1a cap ph01 da dam véi tong so tién 1a
267.184.688 dong (dd c6 VAT) va déu duge Cong ty P x4c nhan.

+ Vé s6 tién phat sinh do thay déi thiét ké la 263.849.038 dong:

Theo Bién ban hop ngay 22/02/2022 giita Cong ty D gdm ong Duong Minh T1 —
Phé TGP, Khuong Vin N — BQLDA, Ngé Binh V — P. QS va Cong ty X gdm 6ng
Trinh Binh D — GD, Dinh S§ H3 — PGD, cac bén x4c nhan tai muc 3 nhu sau: “7 héng
nhat gid tri phat sinh (thay doi thiét ké nha bdo vé, thay doi ching loai vit tw op dd
bdng hiéu, bé sung mong bang thong tin + chi dan, thay doi chiing logi vat tw lat gach
Via hé, b6 sung hé thong MEP hé nuéc qudng trong: 263.849.038, bao gom VAT .

Dle}l nay chung té C;ong ty X da thuc hién cong viéc phat sinh ngoai hop dong
Vo1 s tién 263.849.038 dong 1a co that.
+ Viée quyét todn gid tri phdt sinh:

Theo nhu phan tich & trén, gia tri phat sinh ngoai hop dong ‘ sO
23/2020/HDXD/HA-TAT ma Cong ty X da thyc hién tong cong la 267.184.688 dong
+263.849.038 dong = 531.033.726 dong (sau VAT)

Theo Cong ty X, s6 tién 531.033.726 dong khong nam trong tong so tién cla hop
dong da thyc hién 1a 24.449.663.222 dong, con theo Cong ty  thi so tién nay da ndm
trong tong sb tién 03 dot nghiém thu, quyét toan va xuat hoa don 1a 24.449.663.222
dong.

Xét thay:
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Tai hop dong s6 23/2020/HDXD/HA-TAT, Cong ty X, Cong ty D da ky két va
kem theo Bang tong hop gia tri hop dong (BL 1073), trong do thé hién 13 bang, tuong
ung véi cac hang muc thi cong va so tién tuong ing véi tirng hang muc thi cong.

Trong qua trinh thyc hién hop dong sb 23/2020/HDXD/HA-TAT, Cong ty X da
¢6 03 chung chi thanh toan, trong tmg véi 03 hoa don gia tri gia ting gdm: Ching chi
thanh toan dot 01 ngay 22/10/2020, twong Uing véi hoa don gid tri gia ting ngay
06/11/2020, s6 tién 1a 8.233.321.922 ddng; chimg chi thanh toan dot 2 ngiy
23/12/2021, twong tmg v&i héa don gia tri gia ting ngay 14/3/2022, sb tién 1a
13.887.565.586 ddng; chimg chi thanh toan dot 3 ngay 23/12/2021, tuong ing voi hoa
don gia tri gia tang ngay 10/6/2022, sO tién 2.328.775.714 ddng. Tai cac chimg chi
thanh toan déu thé hién luy ké gia tri thyc hién hop dong, trong do, ching chi thanh
toan lan 2 thé hién liy ké gia tri thuc hién hop dong 14 22.120.887.508 ddng, chtng chi
thanh toan 1an 3 thé hién liiy ké gia tri thuc hién hop dong 1a 24.449.663.222 dong.

Noi dung “ty 1& % liy ké gia tri thuc hién so vo1 hop df)ng duoc thé hién trong
03 Chuing chi thanh toan so voi B1 tong hop gia tri hop dong thé hién tai hop dong sd
23/2020/HDXD/HA-TAT thi hai s6 liéu nay giéng (pht hop) véi nhau. Piéu nay ching
to, phan cong viée tang thém chua duoc cac bén dua vao cac chung chi thanh toan, vi
néu phan chi phi phat sinh da dua vao chimg chi thanh toan thi s6 liéu tinh ty 1€ % luy
ké phai 16n hon gia tri trong Bang tong hop tai hop dong s6 23/2020/HDXD/HA-TAT.
Hon nita, phan gia trj ting thém 531.033.726 dong (sau VAT) déu dugc cac bén thdng
nhat vao thang 02/2022, sau khi Cong ty X phat hanh 03 Chimg chi thanh toan. Vi vy,
c6 & co sé xac dinh phan gia tri ting thém 531.033.726 dong (sau VAT) chua duogc
cong vao tong sb tién thuc hién hop dong 24.449.663.222 dong nhu Cong ty X trinh
bay la dung.

Tir nhitng phan tich néu trén, Cong ty X khaoi kién yéu cau Toa an budc Cong ty
D phai thanh toan sé tién con lai theo hop dong sé 23/2020/HDXD/HA-TAT la
11.065.166.499 dong va s tién phat sinh 531.033.726 dong, tong cong 11.596.200.225
dong 1a co cin cwr, cap so tham chap nhan yéu cau khoi kién ctia Cong ty X 1a ¢6 co so.
Bi don khang cdo khong dong ¥ thanh toan cho Cong ty X 1a khéng c6 cin cir nén
khong chap nhan.

 [3.2.2] Doi véi yéu cau khoi kién vé viéc bugc Cong ty P phai tra cho Cong ty X
so tién lai theo myc 14.8 Diéu kién rieng hop dong, tinh dén ngay 22/4/2024 la
2.576.113.647 dong:

Tai don khoi kién va qua trinh giai quyét vu an tai cap so tham, nguyén don yéu
cau bi don phai tra tién 13i tinh dén ngay 22/4/2024 1a 2.576.113.647 dong Tai phién
tdoa phuc tham, nguyén don xin rat mot phan yéu cau khoi kién dbi voi 50 tién
808.117.932 dong theo Thoa thuén ba bén gitta Cong ty D (bén A), Cong ty o phan
D2 (bén B) va Cong ty X (bén C). Do do, s6 tién 14i nguyén don yéu cau dén ngay
22/4/2024 14 2.466.385.886 dong.

Xét thay:
Theo muyc 14.7 Piéu kién riéng cua hop dong quy dinh vé diéu khoan thanh toan
thi “sé tién dwoc chitng nhdn trong moi chimng chi thanh todn tam hang thang trong

vong 28 ngay lam viéc sau khi Chii dau tw nhdn dwoc ddy dii bdo cdo va cdc tdi liéu
theo quy dinh”.
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Theo muc 14.8 Diéu kién riéng cta hop ddng quy dinh “Chu dau tw chdm thanh
todn qud 14 ngay lam viéc sau thoi han quy dinh tai Khoan 14.7 [Thanh toan] néu trén
thi phdi thanh todn thém tién ldi cho Nha thau theo ldi sudt 0, 02‘y/ngay cho s tién
chdm thanh toan va khoang thoi gian cham thanh todan twong ung”.

Pdi chiéu véi cac diéu khoan thoa thuan néu trén, viéc Cong ty B cham thanh
toan sb tién thi cong cho Cong ty X 1a di vi pham diéu khoan thanh toan nén Céng ty
P phai chiu 14i suat 0,02%/ngdy twong ng véi s6 tién cham tra va thoi gian cham tra.
Mt 13i suat 0 ,02%/ngay tuong duong 0,6%/thang la phu hop voi Piéu 306 Luat
Thuong mai. Do do, cap so tham chap nhan yéu cau khoi kién cua Cong ty X, budc
Cong ty D phai thanh toan tién 13i cham tra dén ngay 22/4/2024 14 c6 can cir. Tuy nhién,
Cong ty X yéu cau tinh 1ai sau 28 ngay la chua phu hop véi muc 14.8 Piéu kién riéng
ctia hop dong. Vi vay, can diéu chinh lai thoi gian tinh 13i suat cho phu hop véi thoa
thuan cua hai bén, cu thé, cong thém 14 ngay 1am viéc va 6 ngay nghi, tong cong 1a 48
ngay, tirc sau 48 ngdy ma chi dau tu chim thanh toan s& phai chiu khoan 13i sut
0,02%/ngay. Lii suat dugc tinh nhu sau:

- Tién thanh toan lan 2 Pot 1: Hai bén ky Chung chi thanh toan dot 1 ngay
22/10/2020, dén ngay 06/11/2020 Cong ty X xuat hoa don GTGT 8.233.321.9224, gitr
lai theo hop dong 10% la 823.332.192d, thu hoi tam Gmg hop dong 1a 1.296.875.9184d,
dén ngay 12/11/2020 thanh toan 2.819.785.043 dong, dén ngay 17/3/2022 thanh toan
3.293.328.769 dong. Nhu vay, sd tién 3.293.328.769 dong Cong ty X cho rang Cong
ty B cham thanh toan 13 ¢6 co s¢. Ngay bat du tinh 13i cham thanh toan cua so tién
3.293.328.769 ddng tir ngay 25/12/2020 (sau 48 ngay ké tir ngay xuat hoa don) dén
ngay 17/3/2022, cu thé:

3.293.328.769 dong x 0,02%/ngay x 447 ngay = 294.424.000 dong (1am tron).

- Ngay 14/3/2022, Cong ty X xuat hoa don VAT 1an 2 véi s6 tién 13.887.565.586
dong, Cong ty P gitr lai 10% 1a 1.388.756.559 ddng, thu hoi trir hét tién tam ung
3.026.034.808 dong. Cong ty D thanh toan ngay 24/3/2022 1.474.230.593 dong, thanh
toan ngay 29/4/2022 la 1.474.230.593 dong. SO tién Cong ty P chua thanh toan
6.524.302.034 dong, tién 13i tir ngay 02/5/2022 (sau 48 ngay ké tir ngdy xuat hoa don)
dén ngay 22/4/2024 (721 ngay):

6.524.302.034 dong x 0,02%/ngay x 721 ngay = 940.804.000 déng (1am tron).

- Ngay 08/4/2022 Cong ty B nghiém thu cong trinh 1an thtr 3. Ngay 08/4/2022,
hai bén ky Chtng chi thanh toan dot 3, Cong ty X xuit hoa don GTGT ngay 10/6/2022
v6i s6 tién 2.328.775.714 ddng. Cong ty D giir lai 10% 1a 232.877.572 dong, con phai
thanh toan cho Cong ty X 2.095.898.144 dong, nhung Cong ty B khong thanh toan nén
tién 14i tinh tr ngay 29/7/2022 (sau 48 ngay ké tir ngay xuit hoa don) dén ngay
22/4/2024 13:

2.095.898.144 ddng x 0,02%/ngay x 633 ngay = 265.341.000 ddng (Iam tron).

- Tong 03 dot Cong ty D gitr lai 10% hop dong 13 2.444.966.322 ddng. Sb tién
1di tir ngay 29/7/2022 (sau 48 ngay ké tir ngdy xuat héa don lan tha 3) dén ngay
22/4/2024 la:

2.444.966.322 ddng x 0,02%/ngay x 633 ngay = 309.533.000 ddng (1am tron).
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- Sb tién COng ty X thuc hién cong viée phat sinh thém theo yéu cau cua Cong
ty D 13 531.033.726 dong. Day la cong viéc phat sinh, hai bén dd xac nhan khéi luong
nhung chua xuét hoa don va sau d6 phat sinh tranh chap. S6 tién nay di duoc cac bén
xéac nhan ngay 16/02/2022 va 22/02/2022. Theo muc 29 Diéu kién chinh cua hop dong,
trong vong 45 ngdy phai xong hd so quyét toan dé thanh toan nén ngay xac dinh vi
pham thoa thuan thanh toan 1a sau 45 ngay ké tir ngdy xuat hoa don 1an cudi 10/6/2022,
tie tir ngdy 03/10/2022 dén ngay 22/4/2024. S6 tién 13i duoc tinh nhu sau:

531.033.726 dong x 0,02%/ngay x 567 ngay = 60.219.000 dong
Tong sd tién 1ai duoc chip nhan 1 1.870.321.000 dong.

Qua trinh xét xir phuc tham, nguyén don Cong ty X yéu cau Toa an nhan dan
tinh Pong Nai tiép tuc tinh 1ai ké tir ngay 24/4/2024 dén ngay xét xir phuc tham. Tuy
nhién, do nguyén don khong c6 don khang cao d6i véi phan 14i suat va pham vi xét xir
phtc tham chi xem xét lai phan ciia ban 4n so thiam c6 khang c4o hodc c6 lién quan dén
khang c4o, nén Hoi dong xét xtr khong xem xét ddi véi yéu cau caa Cong ty X tai phién
toa.

[3.2.3] Poi véi yézf cau budc Congty D ghdl’ boi thwong thiét hai do cham thanh
toan cho Cong ty X so tién la 2.712.876.931 dong:

Tai phién toa so tham, dai dién theo phap luat Cong ty X xin rat yéu cau khai
kién vé viéc budc Cong ty P phai boi thuong thiét hai do cham thanh toan. Cap so tham
d3 dinh chi yéu cau khoi kién cua Cong ty X vé viéc budc Cong ty P phai bdi thuong
thi¢t hai do cham thanh toan la phu hop.

[3.3] Vé yéu cau phan t6 ciia bi don Céng ty P:

[3.3.1] Péi véi yéu cau tuyén cham dit Hop dong thi céng xay dung so
23/2020/HPXD/HA-TAT ngay 15/06/2020:

Xét thdy, hop ddng thi cong xay dung s6 23/2020/HDXD/HA-TAT ky két ngay
15/06/2020 gitta Cong ty B va Cong ty X cho g6i thau “Thi céng cong vién trung tam,
dwong quanh cong vién va cong chao du dn” du 4n Khu dan cu 92.2ha tai x4 L, huyén
L, tinh Bong Nai duoc cac bén ky két hoan toan tu nguyén, dung theo quy dinh cua
phap luat. Qua trinh thuc hién hop dong, (gitra Cong ty b va Cong ty X phat sinh tranh
chap vé nghia vu thanh toan trong hop dong va hién nay cac bén khong thé thong nhat
tiép tuc thuc hién hop dong thi cong. Vi vay, cap so tham da chap nhan yéu cau phan
t6 cua bi don, tuyén bd cham dut hop dong s6 23/2020/HDXD/HA-TAT ky két ngay
15/06/2020 gitra Cong ty B véi Cong ty X la phu hop.

[3.3.2] Déi véi yéu cau phat cham tién dg thi cong la 5.187.503.671d va boi
thuong thiét hai phat sinh do Céng ty P phdi thué don vi thi cdng thi ba hoan thién
g0i thau la 3.390.270.165 dong:

Theo Céng ty D thi trong qué trinh thuc hién hop dong sb 23/2020/HDXD/HA--
TAT, Cong ty X di nhiéu lan cham tién d6 nén Cong ty B phai thué don vi thi cong
khac hoan thién gdi thau. Do d6, Cong ty B khai kién cau phat cham tién do thi cong
14 5.187.503.671d va boi thuong thiét hai phat sinh do Cong ty B phai thué don vi thi
cong tha ba hoan thién géi thau 1a 3.390.270.165 ddng
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Tuy nhién, Cong ty X xac dinh khong cham tién do nhu Céng ty D nhan dinh.
Ngoai ra, ngay 03/9/2020, Cong ty D va Cong ty X hop, Cong ty D vi¢n dan nhiéu ly
do cho riang Cong ty X c6 kha ning cham tién d6 thi cong nhung Cong ty X xac dinh
c6 day du ching ctr chitng minh khdng cd kha néng cham tién d6 va thoi gian trude do
bi kéo dai khdng do 13i cua Cong ty X ma nhiéu yéu té khach quan, chi quan tir Cong
ty D. Trén tinh than thién chi, 1anh dao 2 bén théng nhat thoa thuan vé viéc cat giam
khdi luong c6 didu kién, cu thé: Cong ty X déng y cho Cong ty B khéi luong gia tri
khoang 16.688.119.317 dong cho don vi khéc thuc hién véi diéu kién Cong ty B khdng
tinh cham tién do thi cong.

Qua kiém tra ho so vu &n, Héi dong xét xit nhdn thdy:

Trong qua trinh hai bén thuc hién hop dong, Cong ty B d c6 nhiéu vin ban nhic
Cong ty X vi c6 kha nang cham tién d6. Tuy nhién, Cong ty B khong cung cap duoc
bién ban hoic tai liéu thé hién Cong ty X xac nhan c6 cham tién d6. Qua xem xét cac
van ban nhac nho cua Cong ty D thi cac van ban nay dugc phat hanh trong thoi han
thuc hién hop dong.

Tai Van ban s6 246/221/HA/CV ngay 27/10/2021, Cong ty B thé hién: Trong
mat bang cdng trinh c6 nhiéu nha thau cuing phai hop thi cong va ban giao qua lai, véi
cac khu virc ndo bj ban giao chdm béi 16i ciia nha thau khac, Chu dau fir sé xem xét
ddnh gid khu viee dé chdm do 161 ciia Nha thau nao thi nha thdu dé chiu trach nhiém;
dong Y véi dé xudt ciia Nha thau vé viéc cdce con bio cé dnh hwong dén tién do thi cong
theo Khodn 19.1, Piéu 19- Piéu kién chung. Chu dau tir sé xem xét cu thé sé ngay dnh
hwéng dua vao Nhat ky thi cong va thuc té khi Nha thau gii théng bdo...

Tai cudc hop ngay 03/9/2020, 1anh dao 2 bén thong nhat thoa thuan vé viéc cat
giam khéi luong, Cong ty X dong ¥ cho Cong ty B khdi luong gia tri khoang
16.688.119.317 ddng cho don vi khéc thuc hién, Cong ty B khéng tinh cham tién do
thi cong ddi véi nhirng hang muc cat giam nay. Cudc hop nay ciing dwoc dién ra trong
thoi gian thyuc hién hop dong thi cong.

Ngoai cac tai liéu, ching ctr vién dan néu trén, Cong ty B khdng cung cap thém
tai liu, ching ctr nao khac.

Nhu vay, viéc Cong ty P xac dinh Cong ty X cham tién do thi cong nhung khong
dugc Cong ty X thira nhan. Ngoai cac van ban nhic cia Cong ty D, giita Cong ty P va
Cong ty X khéng c6 bién ban hoic cudc hop khang dinh viéc cham tién do 1a 15i cua
Cong ty X. Trong chinh van ban ctia Cong ty P ciing xac dinh viéc cham thi cong cua
Cong ty X c6 mot s6 nguyén nhan khach quan, nhung hai bén chua 1am viéc dé trir thoi
gian khach quan vao thai gian thuc hién hop dong. Bén canh dé, trong qua trinh thuc
hién hop dong thi cdng s6 23/2020/HDXD/HA-TAT, theo yéu cau cia Cong ty b,
Cong ty X da thyc hi¢n thém cac hang muc khac nhu cap ph01 da dam, diéu chinh két
cau..., diéu nay cling anh huong dén tién do thyuc hién hop dong. Tai phlen toa phuc
thém ngudi dai dién theo ty quyén cua Cong ty D ciing thira nhan sau ngay 18/9/2020
(ngay két thiic hop dong thi céng), Cong ty B khong cat giam thém phan khéi luong
nao cua Cong ty X. Tir d6, Cong ty D xac dinh 16i cham thi cong la cua Cong ty X la
khong c6 co s0.

Xét thay, trong qua trinh thyc hién hop dong giira Cong ty B va Cong ty X, hai
bén da nhieu lan thong nhat théa thuan cat giam khoi lugng thi cong. Can cir vao cac
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phu luc ciia hop dong va thoa thuan cat giam khéi lugng, Cong ty B chu dong thué nha
thau khac thi cong cac phan da cat giam cua Cong ty X. Viéc Cong ty D cit giam khdi
lugng cua Cong ty X trong thai gian thuc hién hop dong va thué nha thau khéc thi céng
cho dy &n caia minh nham dap (g muc dich, yéu cau ciia Cong ty B nén chi phi nay
Cong ty D phai chiu. Mat khac, Cong ty D ciing da ky cac bién ban nghiém thu cong
trinh, phé duyét hd so thanh toan. Tai muc “Chat lugng xay dung bo phan cong trinh
(hay giai doan thi cong xay dung)” déu duoc danh gid “Dat yéu cau” va cac bén khong
c6 y kién bd sung nao khac. Vi vay, Cong ty B cho ring Cong ty X vi pham tién do thi
cong nén phai thanh toéan tién phat do cham tién do va phai bdi thuong thiét hai phat
sinh d6i véi khoan chi phi thué bén tha ba thi cong 1a khong c6 co sd, cap so tham
khong chap nhan 1a c6 can ct.

[3.3.3] Doi véi yéu cau tuyén bugc Cong ty X phai tien hanh xin 16i, cai chinh
cong khai trong 03 ky lién tiep trén B2, B3 ngay sau khi Bdn an, Quyer dinh cua Toa
an co hiéu luc phap ludt:

Nhu di phan tich & trén, viéc Cong ty B cho rang Cong ty X vi pham théa thuan
trong hop dong thi cong di ky két, 1am anh huong dén viéc kinh doanh va uy tin cia
Cong ty D 1a khong ¢ co sd nén yéu cau cua Cong ty B vé viéc budc Cong ty X phai
cong khai xin 15i, cai chinh trén cac bao Phap luat, B3 khong duoc cap so tham chap
nhan la phu hop.

[3.3.4] Déi véi yéu cau khai kién cua Céng ty P vé viéc tuyén bugc Cong ty
TNHH X thanh todn tién phat vi pham do Céng ty X vi pham tien do dwoc xem nhw la
don phirong cham dizt Hop Pong tréi thoa thugn tir ngay 18/09/2020 véi 1&i suat 12%
tong gia tri Hop Dong, tam tinh la: 5.187.503.671 dong.

Tai phién toa so tham, Cong ty B Xin rat yéu cau khai kién nay, viéc rit yéu cau
khaoi kién nay cua Cong ty D 1a hoan toan tu nguyén nén cap so tham dinh chi giai
quyet doi vai yéu cau nay la phu hop.

[3.3.5] Déi véi yéu cau khoi kién cia Cong ty B vé viéc boi thurong thiét hai do
Cong ty TNHH X can tro thi cong 02 ngay (20-21/8/2022), gay cham tré dén céac hang
Muc dang thi cong ciia Dy dn la: 837.834.288 dong, bao gom: Goi thau thi céng ha
tang Khu vuc 3 - Nha thau Binh Pinh: 191.680.076 dong; GOi thau thi céng co dién
Khu viec 3 - Nha thau M: 246.651.956 dong; Goi thau thi céng 82 can Shophouse -
Nha thau V1: 237.401.061 dong; Goi thau thi céng 52 can Shophouse - Nha thau T3:
162.101.195 dong; Chi phi thiét hai do Cong ty TNHH X duea xe mdy thiét bi vao chan
dwong giao thong; co hanh vi ri ré, 16i kéo, tu tdp nhiéu nguoi tai cong truong, tung
tin gay dnh hueng xdau du &n, gay mat uy tin cia Cong ty Co6 phdn D, hoat déng kinh
doanh, thi cdng cac hang muc khdc la: 95.000.000 dong.

Tai phién toa so tham, Cong ty D Xin rat yéu cau khoi ki¢n nay, viéc rut yéu cau
khoi kién nay cua Cong ty D 1a hoan toan tu nguyén nén cap so tham dinh chi giai
quyét doi vai yéu cau nay la phu hop.

[4] VVé an phi:

‘ -,An phi KDTMST: Céng ty D phai nop an phi KDTM so tham 1a 121.467.000
dong doi vei yeu cau khai kién cua Cong ty X dugc Toa an chap nhan va 116.578.000
dong doi voi yéu cau khei kién khong duoc chap nhan, duoc trir vao tién tam tng an
phi 3.000.000 dong theo bién lai thu s6 0006879 ngay 16/3/2023 va 62.584.000d theo
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bién lai thu s6 0006880 ngay 16/3/2023 cua Chi cuc Thi hanh an dan sy TP Bién Hoa.
Cong ty B con phai tieép tuc dong so tien an phi con lai.

Cong ty TNHH X phai chiu 3.000.000d tién an phi Kinh doanh thuong mai so
tham ddi véi yéu cau khai kién cua Cong ty b dugc chap nhan va 27.843.000 dong an
phi KDTM ddi véi yéu cau tinh 13i khong duoc Toa &n chap nhén, dugc trir vao s tién
tam @ng an phi Cong ty TNHH X dd nop 60.189.000d theo bién lai thu s 0006438
ngay 07/11/2022 ctia Chi cuc Thi hanh an dan su huyén Long Thanh.

Hoan tra cho Cong ty TNHH X s tién tam tmg 4n phi da nop con lai la
29.346.000d theo bién lai thu so 0006438 ngay 07/11/2022 va 41.897.613d theo bién
lai thu s6 0009217 ngay 27/3/2023 cua Chi cuc Thi hanh &n dan su huyén Long Thanh.

- An phi KDTMPT: Do sura ban an so thém‘nén Cong ty H4 chiu an phi KDTM
phdc tham. Hoan tra cho Cong ty H5 2.000.000 dong tién tam &ng an phi phac tham.
~ [5] Xét quan diem cua dai dign Vién kiém sat nhan dan tinh Bong Nai c6 mot
phan phu hgp véi nhan dinh cua Hoi dong xet xtir nén chap nhan maot phan.
Vi céc IE trén, ,
QUYET DINH:

1/ Can ct Didu 293; khoan 2, 3 Diéu 308; Diéu 309, 310, 313 ctia B luat to
tung dan sy nam 2015;

Huay mot phan ban an Kinh doanh thwong mai so thim sé 05/2024/KDTM-ST
ngay 22/4/2024 cua Toa an nhan dan huyén Long Thanh, tinh Pong Nai va dinh chi
giai quyét mot phan vu an do khach quan vé yéu cau khéi kién cua Cong ty Trach
nhiém hiru han X doi véi Cong ty Co phan D vé so tién 808.117.932 dong theo Thoa
thuan ba bén giita Cong ty B (bén A), Cong ty cd phan D2 (bén B) va Cong ty X (bén
C) do Céng ty X rat yéu cau khai kién.

Stra ban an Kinh doanh thuong mai so thim sd 05/2024/KDTM-ST ngay
22/4/2024 cta Toa an nhan dan huyén Long Thanh, tinh Pong Nai.

2/ Can ct Biéu 29, Diéu 35, Biéu 40, Diéu 147, Diéu 266, Biéu 273 B luat TH
tung dan sy nam 2015;

- Ap dung Piéu 274, Piéu 275, Piéu 276, Piéu 280, Piéu 357 cua Bo luat dan
sunam 2015;

- Ap dung Bicu 138; Picu 139; Dicu 140; Diéu 144; Dicu 145; Dicu 146 Luat
Xay dung so6 50/2024/QH13 ngay 18/6/2014.

- Can ct Piéu 306 Luat Thuong mai;

- Ap dung Bicu 3, Dicu 4, bicu 5, biéu 6, biéu 19, bicu 41 Nghi dinh s6
37/2024/NB-CP ngay 22/4/2015 cua Chinh phu quy dinh chi tiét vé hop dong xay
dung.

- Ap dung Nghi quyét 30 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban

thuong vu Qudc hoi quy dinh vé muac thu, mién, giam, thu, nop, quan Iy va sir dung an
phi va 1€ phi Toa an;

Tuyén Xxt:
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1. Chap nhan mot phan yéu cau khei kién ciia Cong ty TNHH X vé viéc “Tranh
chap hgp dong thi cong” voi Cong ty Co phan D.

1.1. Bugc Cong ty C6 phan B phai thanh toan cho Cong ty TNHH X s6 tién con
no cua hop dong thi cong 1a 11.596.200.225d (muoi mot ty ndm trdm chin muoi sau
tri¢u hai tram ngan hai tram hai muoi lam dong).

1.2. Bugc Cong ty Co phan B phai thanh toan cho Cong ty TNHH X tién lai
cham tra dén ngay 22/4/2024 1a 1.870.321.000d (mot ty tam trdm by muoi tri¢u ba
tram hai muoi mot ngan dong).

Ké tir ngay Cong ty TNHH X ¢6 don yéu cau thi hanh an, néu Coéng ty C6 phan
b khoéng thanh toan sé tién néu trén thi hang thang con phai tra 1ai dbi vai sd tién cham
tra twong (ng véi thoi gian cham tra. L&i suat phat sinh do cham tra tién duoc xac dinh
theo thoa thuan trong Muc 14.8 Biéu kién riéng cua hop dong 1a 0,02%/ngay.

~ 1.3. Dinh chi yéu cau khai kién ciia Cng ty TNHH X ve viéc yéu cau Cong ty
Co phan D boi thuong thiét hai so6 tién 5.845.677.911 dong do rut yéu cau khai kién.,

2. Chap nhan mot phan yéu cau khoi kién cia Cong ty Co phan B d6i vai Cong
ty TNHH X.

2.1. Tuyén bo cham dit Hop dong thi cong xay dung s6 23/2020/HDXD/HA-
TAT ky két ngay 15/06/2020 gitra Cong ty Co phan B va Cong ty TNHH X.

2.2. Khong chap nhan yéu cau khai kién caa Cong ty Co phan P vé viéc yéu cau
Cong ty TNHH X phai thanh toan tién phat cham tién d¢ thi cong 1a 5.187.503.671d
va bdi thuong thiét hai phét sinh do Cong ty c6 phan D phai thué don vi thi céng tha
ba hoan thién goi thau 1a 3.390.270.165 dong.

2.3. Khong chap nhan yéu cau khoi kién cua Cong ty Co phan B vé viéc yéu cau
Cong ty TNHH X phai tien hanh xin 16i, cai chinh cong khai trong 03 ky lién ti€p trén
B2, B3 ngay sau khi Ban an, Quyét dinh ctaa Toa an ¢o hiéu luc phap luat.

2.4. Pinh chi yéu cau khai kién caa Cong ty Co phan b vé viéc tuyén buoc Cong
ty TNHH X thanh toan tién phat vi pham tién d6 duoc xem nhu 1a don phuong cham
duat Hop dong trai thoa thuan tir ngay 18/09/2020 voi 1ai suat 12% tong gid tri hop
d6ng, tam tinh 1a: 5.187.503.671 dong do rat yéu cau khai kién.

2.5. Pinh chi yéu cau khoi kién caa Cong ty Co phan B vé viéc buoc Cong ty
TNHH X béi thuong thiét hai do c6 hanh vi can tra thi cong 02 ngay (20-21/8/2022),
gay cham tré dén cac hang muc dang thi cong ctia Du an 1a: 837.834.288 dong, bao
gom: Goi thau thi cong ha tang Khu vuc 3 - Nha thau Binh Dinh: 191.680.076 dong:
Go6i thau thi cong co dién Khu vyc 3 - Nha thau M: 246.651.956 dong; Goi thau thi
cong 82 can Shophouse - Nha thau V1: 237.401.061 ddng; G6i thau thi cong 52 cin
Shophouse - Nha thau T3: 162.101.195 dong; Chi phi thiét hai do Cong ty TNHH X
dua xe may thiét bi vao chan duong giao théng; c6 hanh vi ra ré, 16i kéo, tu tap nhiéu
ngudi tai cong trudng, tung tin gay anh huéng xau du an, gdy mat uy tin caa Céng ty
Co6 phan B, hoat dong kinh doanh, thi cdng cac hang muc khac 1a: 95.000.000 d¢éng do
rdt yéu cau khoi kién.

3. Vé an phi:
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- An phi KDTMST: Cong ty C6 phan B phai ndp an phi KDTM so tham la
121.467.000 dong d6i voi yéu cau khai kién cua Cong ty X duoc Toa an chap nhan va
116.578.000 dong dbi vai yéu cau khoi kién khong dugc chap nhan, duoc trir vao tién
tam ung an phi 3.000.000 dong theo bién lai thu sé6 0006879 ngay 16/3/2023 va
62.584.000d theo bién lai thu s 0006880 ngay 16/3/2023 cua Chi cuc Thi hanh &n dan
su TP Bién Hoa. Cong ty C6 phan B con phai tiép tuc dong sé tién &n phi con lai.

Cong ty TNHH X phai chiu 3.000.000d tién 4n phi Kinh doanh thuong mai so
tham ddi véi yéu cau khaoi kién cua Cong ty b dugc chap nhan va 27.843.000 dong an
phi KDTM dbi véi yéu cau tinh 13i khong dugc Toa an chap nhan, duoc trix Vao so tién
tam @ng an phi Cong ty TNHH X da nop 60.189.000d theo bién lai thu s 0006438
ngay 07/11/2022 ctia Chi cuc Thi hanh an dan su huyén Long Thanh.

Hoan tra cho Cong ty TNHH X s tién tam ng an phi da nop con lai la
29.346.000d theo bién lai thu s6 0006438 ngay 07/11/2022 va 41.897.613d theo bién
lai thu s6 0009217 ngay 27/3/2023 cua Chi cuc Thi hanh &n dan su huyén Long Thanh.

- An phi KDTMPT: Cong ty C6 phan H4 chiu &n phi KDTM phtc tham. Hoan
tra cho Cong ty C6 phan H5 2.000.000 dong tién tam tng an phi phdc tham theo Bién
lai thu s6 0015980 ngay 18/6/2024 va 0015979 ngay 18/6/2024 cua Chi cuc Thi hanh
an dan su huyén Long Thanh.

4. Truong hop ban &n, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2 Luat
Thi hanh an dan su thi nguoi dugc thi hanh an dan su, ngudoi phai thi hanh an dan su
c6 quyén thoa thuan thi hanh &n, quyén yéu cau thi hanh an, tu nguyén thi hanh an hoic
bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat Thi hanh an dan su;
thoi hiéu thi hanh an duoc thuc hién theo quy dinh tai Diéu 30 Luat Thi hanh &n dan
su.

5. Ban an phtc tham c6 hiéu luc phap luat ké tir ngy tuyén an.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- Duong su; THAM PHAN - CHU TQA PHIEN TOA
- VKSND T.Poéng Nai,

- TAND huyén Long Thanh,

- VKSND huyén Long Thanh;

- Chi cuc THADS TP Bién Hoa;

- Chi cuc THADS huyén Long Thanh;,
- Luru hé so vu an.

Nguyén Pinh Trung
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