TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BA RIA-VUNG TAU Poc lap - Tw do - Hanh phac

Ban an so: 05/2025/KDTM-PT
Ngay 11 — 4 — 2025
VIV “ Tranh chdp hop dong thi cong”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BA RIA - VONG TAU

- Thanh phan Hgi dang xét xi phuac tham gém co:

Thédm phén — Chui tea phién toa: Ong Cao Xuan Long

Céac Tham phén: Ba BUi Thi Thuong

Ong Cao Minh V¥

- Thu ky phién toa: Ba H6 Thi TAm — Thu ky Toa an nhan dan tinh Ba
Ria - Viing Tau.

- Dgi dign Vign kiém sat nhan dan tinh Ba Ria - Viing Tau: Ba Nguyén
Thi Mai - Kiém sat vién tham gia phién toa.

Ngay 11 thang 4 nam 2025, tai tru s6 Toa an nhan dan tinh Ba Ria - Viing
Tau xét xur phuc tham cong khai vu an kinh doanh thuong mai thy ly s6
18/2024/TLPT-DS ngay 29/11/2024 v¢ viéc “Tranh chap hop dong thi cong”.

Do Bén 4n kinh doanh thwong mai so tham s6 11/2024/KDTM-ST ngay
19/7/2024 cia Toa an nhan dan thanh pho Viing Tau bi khang céo.

Theo Quyét dinh dwa vy an ra xét xir phiic tham s6 37/2025/QD-PT ngay
18/02/2025 va Quyét dinh hodn phién toa s6 43/2025/QD-PT ngay 11/3/2025
gitra cac duong su:

- Nguyén don: Cong ty Trach nhiém hiru han T2;
Pia chi: S6 C T, Phuong D, Quan E, TP ;

Ngueoi dai dién theo phdp ludat cua nguyén don: Ong Nguyén Huy V -
Chure vu: Giam doc (vang mat);

Ngueoi dai dién theo 11y quyén ciia nguyén don: Ba Bang Thi Thay H, sinh
nam 1979; dia chi lién lac: A2-0607 T, E duong s6 F, phuong T, thanh pho T,
Thanh pho H6 Chi Minh (c6 mat).

- Bj don: Cong ty Co phan T3
Pia chi: s6 A Quan T, phuong Q, quan B, Thanh phd Ha Noi;

w Nguoi ,dai cg’ién theo phdp ludt ciua bi don: Ba Trinh Thuy C - Chuac vu:
Tong giam doc (vang mat)


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Tr%C3%A1ch%20nhi%E1%BB%87m%20h%E1%BB%AFu%20h%E1%BA%A1n%20Thi%E1%BA%BFt%20k%E1%BA%BF%20X%C3%A2y%20d%E1%BB%B1ng%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%91%20309%20Tr%E1%BA%A7n%20B%C3%ACnh%20Tr%E1%BB%8Dng,%20Ph%C6%B0%E1%BB%9Dng%204,%20Qu%E1%BA%ADn%205,%20TP.%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20ph%C3%A1p%20lu%E1%BA%ADt%20c%E1%BB%A7a%20nguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20Nguy%E1%BB%85n%20Huy%20V%C5%A9
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20%E1%BB%A7y%20quy%E1%BB%81n%20c%E1%BB%A7a%20nguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20%C4%90%E1%BA%B7ng%20Th%E1%BB%8B%20Th%C3%BAy%20Huy%E1%BB%81n%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201979%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20A2-0607%20T%C3%B2a%20nh%C3%A0%20Tropic%20garden,%2056%20%C4%91%C6%B0%E1%BB%9Dng%20s%E1%BB%91%2066,%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BA%A3o%20%C4%90i%E1%BB%81n,%20th%C3%A0nh%20ph%E1%BB%91%20Th%E1%BB%A7%20%C4%90%E1%BB%A9c,%20Th%C3%A0nh%20ph%E1%BB%91%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20A2-0607%20T%C3%B2a%20nh%C3%A0%20Tropic%20garden,%2056%20%C4%91%C6%B0%E1%BB%9Dng%20s%E1%BB%91%2066,%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BA%A3o%20%C4%90i%E1%BB%81n,%20th%C3%A0nh%20ph%E1%BB%91%20Th%E1%BB%A7%20%C4%90%E1%BB%A9c,%20Th%C3%A0nh%20ph%E1%BB%91%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20A2-0607%20T%C3%B2a%20nh%C3%A0%20Tropic%20garden,%2056%20%C4%91%C6%B0%E1%BB%9Dng%20s%E1%BB%91%2066,%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BA%A3o%20%C4%90i%E1%BB%81n,%20th%C3%A0nh%20ph%E1%BB%91%20Th%E1%BB%A7%20%C4%90%E1%BB%A9c,%20Th%C3%A0nh%20ph%E1%BB%91%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20C%C3%B4ng%20nghi%E1%BB%87p%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20s%E1%BB%91%20188/52%20Qu%C3%A1n%20Th%C3%A1nh,%20ph%C6%B0%E1%BB%9Dng%20Qu%C3%A1n%20Th%C3%A1nh,%20qu%E1%BA%ADn%20Ba%20%C4%90%C3%ACnh,%20Th%C3%A0nh%20ph%E1%BB%91%20H%C3%A0%20N%E1%BB%99i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20ph%C3%A1p%20lu%E1%BA%ADt%20c%E1%BB%A7a%20b%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Tr%E1%BB%8Bnh%20Th%E1%BB%A7y%20Chi
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Ngueoi dai dién theo 1ty quyén: Cong ty L1 (Ba Nguyén Thao L, sinh nim
1979 (c6 mit); ba Truong Thi T, sinh nim 1994 (ving mat); 1a ngudi duoc phan
cong tham gia); dia chi: P, toa nha A, duong L, khu dé6 thi T, phuong N, quan T,
Thanh phd Ha Nbi.

Ngueoi bao vé quyén va loi ich hop phdp cua bi don: Ong Nguyén Dtc
T1, Luét su — thudc Cong ty L1, Poan luat su thanh phé H (c6 mat).

- Ngwoi khang céo: Cong ty C6 phan T3, 12 bi don trong vu an.
NOI DUNG VU AN:

1. Theo don khéi kién va qud trinh t6 tung tai Toa dn, nguyén don - Cong
ty TNHH T2 trinh bay:

Ngay 20/12/2018, Cong ty TNHH T2 (Sau day goi tat 1a “Cong ty T2”) va
Cong ty C6 phan T3 (Sau day goi tat 1a “Cong ty T3”) da ky két Hop dong 5O
2012/2018/HPKT/HQC-TP vé viéc thi cong, cung cap va lap dat ndi that van
phong (Goi tat 1a “Hop dong s6 2012”) va cac Phu luc kém theo; téng gia tri hgp
dong 1a 10.770.000.000d (Muoi ty, bay trim bay muoi triéu dong), bao gdm
toan bg chi phi, phi, 191 nhuén va cac khoan thué lién quan; thoi han thuc hién
55 ngay ké tir ngdy Hop dong c6 hiéu luc (bao gdm ca ngay thi bay va chi nhat;
trir cac ngdy nghi 18 tét theo quy dinh); cong viéc ma COng ty T2 phai lam 13
thie hién thi cong, cung cap va lap dit noi that van phong tai “Cong trudng” -
Khach san D, thanh phd V, tinh Ba Ria - Viing Tau do Cong ty T3 1a tong thau,
Cong ty T3 c6 nghia vu thanh toan toan bd gia tri Hop dong néu trén.

Ngay 21/12/2018, cac bén ky Bién ban s6 001/BBNTVLDV/HQC-TP
nghiém thu vat li€u, san pham ché tao san/thiét bi trude khi st dung.

Ngay 04/01/2019, cac bén da ky Phu luc bo sung hop dong va lap Bién
ban 1am viéc vé viéc dam phan diéu chinh mét sb noi _dung cua Hop dong sb
2012, theo d6 thong nhat diéu chinh ndi dung trong Diéu 8, khoan 8.3 - Thanh
toan hop dong: “Trén co s& cac bién ban nghiém thu cong viéc xay dung trong
dot thanh toan, Bén B 1ap gia tri khoi luong hoan thanh tam tinh ctia dot thanh
toan, Bén A s€ thanh todn cho bén B 90% gié tri d6. Thoi han thanh toan trong
vong 7 ngay lam viéc ké tir ngay Bén A nhan dugc day da hd so thanh toan hop
1¢ theo quy dinh” thanh: “Trén co s& cac bién ban nghi¢m thu cong vi¢c xay
dung trong dot thanh toan, Bén B 13p gia tri khdi lugng hoan thanh tam tinh cua
dot thanh toan, Bén A s€ thanh toan cho bén B 60% gia tri d6. Thoi han thanh
toan trong vong 7 ngdy lam viéc ké tir ngdy Bén A nhén dugc diy du hod so
thanh toan hop 1é theo quy dinh”. Gia trj Hop ddng khong thay doi.

Thuc hién Hop dong s6 2012, Cong ty T2 di hoan thanh cic nghia vu thi
cong, cung cap va lap dat noi that van phong tai Khach san D s6 I H, thanh phd
V, tinh Ba Ria - Viing Tau theo dung thoa thuan tai Hop déng va cac Phu luc
kém theo ddi véi Cong ty T3.


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Lu%E1%BA%ADt%20TNHH%20MTV%20Vimax%20Ch%C3%A2u%20%C3%81
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20ng%C6%B0%E1%BB%9Di%20b%E1%BA%A3o%20v%E1%BB%87%20quy%E1%BB%81n%20v%C3%A0%20l%E1%BB%A3i%20%C3%ADch%20h%E1%BB%A3p%20ph%C3%A1p:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BA%A3o%20Ly%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201979
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20ng%C6%B0%E1%BB%9Di%20b%E1%BA%A3o%20v%E1%BB%87%20quy%E1%BB%81n%20v%C3%A0%20l%E1%BB%A3i%20%C3%ADch%20h%E1%BB%A3p%20ph%C3%A1p:%3C/b%3E%20Tr%C6%B0%C6%A1ng%20Th%E1%BB%8B%20Th%C3%B9y%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201994%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Ph%C3%B2ng%201009,%20t%C3%B2a%20nh%C3%A0%2018T2,%20%C4%91%C6%B0%E1%BB%9Dng%20L%C3%AA%20V%C4%83n%20L%C6%B0%C6%A1ng,%20khu%20%C4%91%C3%B4%20th%E1%BB%8B%20Trung%20H%C3%B2a,%20ph%C6%B0%E1%BB%9Dng%20Nh%C3%A2n%20Ch%C3%ADnh,%20qu%E1%BA%ADn%20Thanh%20Xu%C3%A2n,%20Th%C3%A0nh%20ph%E1%BB%91%20H%C3%A0%20N%E1%BB%99i
https://trolyao.toaan.gov.vn/l%20link/o%20Ph%C3%B2ng%201009,%20t%C3%B2a%20nh%C3%A0%2018T2,%20%C4%91%C6%B0%E1%BB%9Dng%20L%C3%AA%20V%C4%83n%20L%C6%B0%C6%A1ng,%20khu%20%C4%91%C3%B4%20th%E1%BB%8B%20Trung%20H%C3%B2a,%20ph%C6%B0%E1%BB%9Dng%20Nh%C3%A2n%20Ch%C3%ADnh,%20qu%E1%BA%ADn%20Thanh%20Xu%C3%A2n,%20Th%C3%A0nh%20ph%E1%BB%91%20H%C3%A0%20N%E1%BB%99i
https://trolyao.toaan.gov.vn/l%20link/o%20Ph%C3%B2ng%201009,%20t%C3%B2a%20nh%C3%A0%2018T2,%20%C4%91%C6%B0%E1%BB%9Dng%20L%C3%AA%20V%C4%83n%20L%C6%B0%C6%A1ng,%20khu%20%C4%91%C3%B4%20th%E1%BB%8B%20Trung%20H%C3%B2a,%20ph%C6%B0%E1%BB%9Dng%20Nh%C3%A2n%20Ch%C3%ADnh,%20qu%E1%BA%ADn%20Thanh%20Xu%C3%A2n,%20Th%C3%A0nh%20ph%E1%BB%91%20H%C3%A0%20N%E1%BB%99i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20b%E1%BA%A3o%20v%E1%BB%87%20quy%E1%BB%81n%20v%C3%A0%20l%E1%BB%A3i%20%C3%ADch%20h%E1%BB%A3p%20ph%C3%A1p%20c%E1%BB%A7a%20b%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Nguy%E1%BB%85n%20%C4%90%E1%BB%A9c%20To%C3%A0n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20b%E1%BA%A3o%20v%E1%BB%87%20quy%E1%BB%81n%20v%C3%A0%20l%E1%BB%A3i%20%C3%ADch%20h%E1%BB%A3p%20ph%C3%A1p%20c%E1%BB%A7a%20b%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Nguy%E1%BB%85n%20%C4%90%E1%BB%A9c%20To%C3%A0n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Lu%E1%BA%ADt%20TNHH%20MTV%20Vimax%20Ch%C3%A2u%20%C3%81
https://trolyao.toaan.gov.vn/l%20link/o%20%C4%90o%C3%A0n%20lu%E1%BA%ADt%20s%C6%B0%20th%C3%A0nh%20ph%E1%BB%91%20H%C3%A0%20N%E1%BB%99i
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20C%C3%B4ng%20nghi%E1%BB%87p%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thi%E1%BA%BFt%20k%E1%BA%BF%20X%C3%A2y%20d%E1%BB%B1ng%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thi%E1%BA%BFt%20k%E1%BA%BF%20X%C3%A2y%20d%E1%BB%B1ng%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thi%E1%BA%BFt%20k%E1%BA%BF%20x%C3%A2y%20d%E1%BB%B1ng%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20c%C3%B4ng%20nghi%E1%BB%87p%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20Kh%C3%A1ch%20s%E1%BA%A1n%20D%E1%BA%A7u%20kh%C3%AD%20s%E1%BB%91%209-11%20Ho%C3%A0ng%20Di%E1%BB%87u,%20th%C3%A0nh%20ph%E1%BB%91%20V%C5%A9ng%20T%C3%A0u,%20t%E1%BB%89nh%20B%C3%A0%20R%E1%BB%8Ba%20-%20V%C5%A9ng%20T%C3%A0u
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20Kh%C3%A1ch%20s%E1%BA%A1n%20D%E1%BA%A7u%20kh%C3%AD%20s%E1%BB%91%209-11%20Ho%C3%A0ng%20Di%E1%BB%87u,%20th%C3%A0nh%20ph%E1%BB%91%20V%C5%A9ng%20T%C3%A0u,%20t%E1%BB%89nh%20B%C3%A0%20R%E1%BB%8Ba%20-%20V%C5%A9ng%20T%C3%A0u
https://trolyao.toaan.gov.vn/l%20link/o%20Kh%C3%A1ch%20s%E1%BA%A1n%20D%E1%BA%A7u%20kh%C3%AD%20s%E1%BB%91%209-11%20Ho%C3%A0ng%20Di%E1%BB%87u,%20th%C3%A0nh%20ph%E1%BB%91%20V%C5%A9ng%20T%C3%A0u,%20t%E1%BB%89nh%20B%C3%A0%20R%E1%BB%8Ba%20-%20V%C5%A9ng%20T%C3%A0u
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20HQC
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Ngay 25/01/2019, cac bén da ky Bién ban nghiém thu hoan thanh cong
trinh xay dung dé dua vao s dung.

Chi tiét Hop dong sd 2012 duge ky két ngay 20/12/2018, cong trinh dugc
ban giao ngay 25/01/2019; Tong thoi gian thuc hién Hop dong 1a 55 ngay theo
quy dinh tai Piéu 4.4, Diéu 5.1 Hop dong, vay Cong ty T2 di nghiém thu hoan
thanh cong trinh dé dwa vao st dung va ban giao cong trinh cho Cong ty T3
trong vong 37 ngay, trudc thoi han ma Hop dong quy dinh. Cin ctr quy dinh tai
khoan 3 Dleu 1 Hop dong, cong viéc hoan thanh duoc hiéu 1a “hoan thanh Thi
cong, cung cap va lap dat ndi that van phong theo quy dinh do bén B (Cong ty
T2) thuc hién da dugc nghiém thu va ban giao cho Bén A (Cong ty T3) dua vao
st dung”. Va, tai muc 9 Bién ban nghiém thu hoan thanh cong trinh xay dung dé
dua vao st dung ngay 25/01/2019, Cong ty T3 di c6 két ludn dong ¥ nghiém thu
dua hang muc cong trinh vao st dung. Do do, ké tir ngay 1ap Bién ban nghiém
thu hoan thanh cong trinh xay dung dé dua vao st dung — ngay 25/01/2019, xac
dinh hang myc “Thi cong, cung cip va lap dat noi that vin phong” do Cong ty
T2 thuc hién da hoan thanh.

Ngay 31/7/2019, cac bén déd ky Bién ban xac nhan hoan thanh cong viéc
nghiém thu cac cong vi¢c ton tai (kem Béang khoi luong cong vigée ton tai da
hoan thanh).

Chi tiét, cong trinh duoc thi cong tai Khach san D (Goi tat 1a “Khach san
D”), va don vi st dung truc tiép 1a Cong ty C6 phan D1 (Goi tit 13 “Céng ty
D1”) truc thuoc Tong Cong ty C6 phan D2 (Goi tat 1a “Téng Cong ty P17), vi
vay Tong Cong ty P1 cung thanh 1ap “Ban Kiém Soat” va cir can bo cua Tong
Cong ty cling ra soat ho so va nghiém thu theo quy trinh trong hé thong PTSC.
Trong qua trinh nghiém thu, Cong ty D1 c6 dua ra yéu cau thay d6i mot so dlem
nho trong cach bai tri van phong, viéc nay khong lam anh huong dén tién do
Hop déng nhu Cong ty T3 dé cap, cu thé: thay doi sic mau son do Cong ty D1
c6 vai thay doi mau sic trong bd nhén dang thuong hiéu quy dinh tur Tong Cong
ty P1, khong tinh phat sinh; mét s6 vi tri chd ngdi ctia can bd nhan vién can thay
d6i va hoan chuyén dé phu hop viée bb tri nhan su ndi b cua Cong ty D1, viéc
nay khong anh huong dén gia tri thanh toan do van nam trong dién tich sir dung
va khong tang so luwgng nhan vién.

Theo quy dinh tai Diéu 415 B luat Dan su 2015 thi Cong ty D1 — bén tha
ba hudng loi ich tir viéc thuc hién Hop dong c6 quyén tryc tiép yéu cau bén co
nghia vu - Cong ty T2 thuc hién nghia vy d6i v6i minh. Do vdy, qué trinh thay
ddi mau séc, vi tri noi that tai mot sd phong ban nham dap ung nhu cau cua don
vi truc tiép sir dung cong trinh, dam bao loi ich cta bén tht ba — Cong ty D1 1a
phu hop v6i quy dinh cua phap luat.

Ngoai ra, Cong ty T3 co try sé va hoat dong tai dia chi s6 A Quan T,
phuong Q, quan B, Thanh phé Ha Noi nén c6 nhiéu han ché vé mat dia ly, déng
thoi Cong ty T3 ciling khong ctr bat clr can bo ki thuat hay nguoi dai dién nao
vao lam viéc voi khach hang va Ban Kiém Soat. Cong ty T3 da lién hé nho va
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giao toan bo moi viéc cho Cong ty T2 tir khau tiép nhan cac thong tin va yéu cau
truc tiép cua don vi st dung cho dén viéc thuc hién hd so van ban cung Ban
Kiém Soat. M&i khi hoan tit xong timg phan ciia hd so thi Cong ty T2 phai in ho
SO va chuyen phat ra Ha Noi cho Cong ty T3 ky dong dau xong chuyen nguogc
vao lai, viéc ndy ciing 1a nguyén nhan chinh yéu dan dén tiéu ton rat nhiéu thoi
gian trong qua trinh hoan thién bo ho so hoan cong.

Sau khi d4 hoan thanh moi cong viéc theo quy dinh tai Hop dong s6 2012,
ngay 29/6/2020, Cong ty T2 da giri Cong van sé 03/2020-TP yéu cau Cong ty
T3 thuc hién nghia vu thanh toan gia tri quyét toan Hop dong sd 2012. Ngay
13/7/2020, Cong ty T3 da c6 Cong vian phuc dap sé 33/2020/CV-HQC xéc nhan
gia tri con phai thanh toan cho Cong ty T2 theo gia tri quyét toan hop déng 1a:
3.000.000.000d (Ba ty dong).

Ngay 21/9/2020, cac bén da truc tiép thuong lugng, tao diéu kién cho
Cong ty T3 ¢6 thoi gian tat toan khoan ng con tén dong, Cong ty T2 va Cong ty
T3 da 1ap Bién ban lam viéc vé viéc trién khai phuong an tra ng va Giéy cam két
tra ng. Tai Gidy cam két tra no ngay 21/9/2020, Cong ty T3 cam két 10 trinh
thanh toan toan bd khoan no con ton dong chim nhat dén trudc ngiy
25/02/2021.

Tuy nhién, mot lan nira COng ty T3 lai vi pham thoi gian thanh toan do
chinh minh cam két, tinh dén hét ngay 25/02/2021, Cong ty T3 van con ng Cong
ty T2 s6 tién 2.150.000.000d (Hai ty, mot tram nam muoi tri¢u dong).

Pén cubi nim 2021, Cong ty T3 moi tiép tuc tra dan khoan ng va dén
ngay 12/09/2022 thi ngung han mdc cho Cong ty T2 nhiéu lan lién hé hoi thic.
Tir ngay 12/9/2022 dén nay, tong no gbc COng ty T3 con phai thanh toan cho
Cong ty T2 1a: 1.350.000.000d (Mot ty, ba trim ndm muoi triéu dong).

Cong ty T2 di nhiéu lan tao diéu kién va co hoi dé Cong ty T3 nhanh
chong hoan tat nghia vu tra ng. Nhung Cong ty T3 da tri hodn khoan ng dén gan
06 nam (tinh tir ngay 21/9/2019, ngay Cong ty T3 dong y nghiém thu dua hang
muc cong trinh vao st dung cho dén thang 7/2024). Vi vay, HQC can phai chiu
trach nhiém cho hanh vi chdm thyc hién nghia vy cua minh, can phai chiu trach
nhiém cho nhitng cam két do chinh minh dua ra tai Gidy cam két tra ng ngay
21/9/2020: “Cong ty Co phan T3 cam két thuc hién ding cam ket trd ng néu
trén, néu sai s& chiu trach nhiém hoan toan trudc phap luat va chiu tién phat Hop
déng, bdi thuong thiét hai phat sinh (néu c6).”

Khi xay ra tranh chap va khoi kién tai Toa an, Cong ty T3 lai cho rang
Cong ty T2 vi pham tién do thue hién Hop dong s6 2012 va dua ra yéu cau
Thién P phai thanh toan khoan tién phat vi pham va boi thuong thiét hai. Piéu
nay 1a hoan toan trai nguoc véi thyuc té, boi nhu da trinh bay trén, Thién P khong
hé vi pham tién d6 da cam két trong hop dong. Ma nguoc lai, chinh HQC dang
cd tinh trén tranh va kéo dai thoi gian thuyc hién nghia vu cia minh bang cach
dua ra nhiing 1y do, nhiing 1ap luan vo can ctr.
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Tai Cong van phuc dap sé 33/2020/CV-HQC ngay 13/7/2020, Cong ty T3
da xac nhan “gia tri con phai thanh toan cho Cong ty T2 theo gia tri quyét toan
hop déng la: 3.000.000.000 VND”. Pong thoi, tai Cam két tra no ngiy
21/9/2020, hai bén ciing thong nhat tong cong ng 1a 3.000.000.000 dong va 16
trinh tra ng cho dén ngay 25/02/2021. Phia Céng ty T3 da cam két s& thyuc hién
ding theo 1§ trinh, “néu sai s& chju trach nhiém hoan toan trudc phap luat va
chiu tién phat hop dong, bdi thudng thiét hai phat sinh”.

Diéu nay dat ra cdu hoi vé tinh hop 1y cua viéc Cong ty T3 cho rang Cong
ty T2 vi pham tién d6 thi cong. Néu Cong ty T2 c¢6 vi pham vé tién 6 nhu Cong
ty T3 trinh bay, tai sao Cong ty T3 khong ngay lap tic ap dung diéu khoan phat
dbi v6i Cong ty T2 ma thay vao do lai xac nhan gia tri quyét toan Hop ddng va
nhiéu 1an dua ra cam két tra ng? Viéc Cong ty T3 xac nhén gia tri quyét toan va
cam két tra ng ma khong dé cap dén bat ky vi pham tién do nao ctia Cong ty T2
khong chi cho thdy su mau thuan trong lap luan cia Cong ty T3, ma con thé hién
rd su thiéu co sd trong cdo budc vé vi pham tién do ddi véi Cong ty T2. Do do,
viéc Cong ty T3 yéu cau phan t6 dé nghi Toa an budc Cong ty T2 phai tra khoan
tién phat vi pham va bdi thudng thiét hai 1a khong c6 cin cu.

Nhu vay, Cong ty T3 d vi pham nghia vu thanh toan d6i voi Cong ty T2,
xam pham nghiém trong quyén va loi ich hop phap ctia Thién P. Do d6, Cong ty
T2 khoi kién yéu cau Toa an giai quyét:

Budc Cong ty Co phan T3 phai thanh toan cho Cong ty TNHH T2 sé tién
tam tinh la: 2.257.782.603d (Hai ty, hai tram ndm muo1 bay tri¢u, bay tram tam
muoi hai nghin, sau trim linh ba déng). Trong d6: SO tién con lai cua hop dong
1a 1.350.000.000d (Mot ty, ba tram nam muoi tri¢u dong) tién phat vi pham hop
dong do cham thanh toan 1a 240.000.000d (Hai traim bon muoi triéu dong) va
tién 1ai cham trd tam tinh tr ngay 30/6/2020 dén ngay 06/10/2023 Ia
667.782.603d (Sau trdm sau muoi bay tri¢u, bay tram tdm muoi hai ngan, sau
trim linh ba dong).

Tai phién toa so tham, dai dién theo Gy quyén cta nguyén don Cong ty
TNHH T2 yéu cau Toa an giai quyét budc Cong ty C6 phan T3 phai thanh toan:

- No gbc 1a: 1.350.000.000 dong;
- Phat vi pham hop ddng 1a: 240.000.000 dong;

- Tién lai cham thanh toan tam tinh tir ngay 25/10/2020 dén ngay
19/7/2024 1a: 631.431.918 dong;
‘ Téng cong: 1.350.000.000 + 240.000.000 + 631.431.918 = 2.221.431.918
dong.
2. Theo cac van ban ngay 03/11/2023, ngay 09/01/2024 va Don yéu cau
phan to ngay 08/4/2024, bi don - Cong ty Co phan T3 trinh bay:

Ngay 20/12/2018 Cong ty T2 va Cong ty T3 ky két Hop dong s6 2012 vé
viéc thi cong, cung cap va lap dit noi that van phong va 03 phu luc.
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Mot s6 ndi dung chinh ctia Hop dong:

- Tong gié tri hop dong la: 10.770.000.000d (Mudi ty bay trdm bay muoi
tri¢u dong) da bao gom thué VAT.

- Thoi gian thyc hién hop dong: 55 ngay ké tr ngay hop dong co hi¢u luc
(bao gdm ca thir bay va cha nhat nhung khong bao gdm cac ngdy nghi 18 tét theo
quy dinh). Can ctr tai khoan 19.6 Hop dong s6 2012 c6 ndi dung: “Hop dong c6
hiéu luc ké tir ngay ky”.

- Tam ung, thanh todn:

+ Tam tng: Tai khoan 8.3 DPiéu 8 cua Hop ddng s6 2012 ¢6 noi dung:
“Bén A (HQC) tam tmg cho Bén B (T): 1.200.000.000 VND trong vong 07 ngay
lam viéc sau khi hop ddng c6 hiéu luyc va Bén A nhan dugc day du hd so tam
ung hop 1€ theo quy dinh.”

+ Thanh toan: Tai khoan 8.3 Piéu 8 ctia Hop dong s6 2012 c¢6 ndi dung:
“Trén co s& cac bién ban nghiém thu cong viéc xay dung trong dgt thanh todn,
Bén B lap gi tri khoi lugng hoan thanh tam tinh cta dot thanh toan, Bén A s&
thanh toan cho Bén B 90% gia tri d6. Thoi han thanh toan trong vong 07 ngay
lam viéc ké tir ngdy Bén A nhén dugc day du hd so thanh toan hop 1é theo quy
dinh”.

+ Thu hdi von tam tng: Tai khoan 8.4 Piéu 8 Hop ddng s6 2012 ¢6 noi
dung: “Vén tam tmg duogc thu hdi dan vao cac 1an thanh toan, viéc thu hodi vén
tam ung duoc bit ddu ngay khi thanh toan 1an dau va két thuc khi gia tri khdi
luong hoan thanh dat 80% gié tri hop dong.”

+ Quyét toan: Tai khoan 8.5 Piéu 8 Hop dong s6 2012 ¢ nodi dung: “Sau
khi Bién ban nghiém thu hoan thanh dé dua vao sir dung, hd so hoan cong cua
cac cong viéc duoc nghiém thu cua cac hang muc dugc cac bén lién quan ky,
Bén A va Bén B 1ap Ho so quyét toan.”

+ Thanh toan s6 tién con lai: Tai khoan 8.6 Diéu 8 Hop dong s6 2012 ¢6
ndi dung: “Sau khi Bén A va Bén B lap Ho so quyét toan va Bén B da thyc hién
day du Khoan 7.3 — Diéu 7 cua hop dong, Bén A sé& thanh todn cho Bén B dén
100% gié tri quyét toan hop dong da duoc Bén A va Bén B ky xac nhan trong
vong 07 ngay ké tir ngay nhan du ho so thanh toan hop 18.”

Ngay 04/01/2019, hai bén di ky Phy luc bo sung hop ddng thay doi diéu
khoan thanh toan tai khoan 8.3 — Piéu 8 ctia hop dong (Tir: “Trén co sd cac bién
ban nghiém thu cong viéc xay dung trong dot thanh toan, Bén B lap gia tri khoi
luong hoan thanh tam tinh cua dot thanh toan, Bén A s thanh toan cho Bén B
90% gié tri d6. Thoi han thanh toan trong vong 07 ngay lam viéc ké tir ngay Bén
A nhan dugc day di ho so thanh toan hop 1¢ theo quy dinh”. Sira d6i thanh:
“Trén co s& cac bién ban nghiém thu cong viéc xay dung trong dgt thanh toan,
Bén B 1ap gia tri khdi lugng hoan thanh tam tinh cua dot thanh toan, Bén A sé
thanh toan cho Bén B 60% gia tri d6. Thoi han thanh toan trong vong 07 ngay
lam viéc ké tir ngdy Bén A nhan dugc day du ho so thanh toan hop 1¢ theo quy


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
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dinh”. Va diéu chinh Phy luc 1 — Gid tri hop dong thanh Phu luc 1A: Gi4 trj hop
dong va pham vi hgp dong (tong gia tri hop dong khong thay do1).

- Trach nhiém va nghia vu caa hai bén trong qué trinh thuc hién hop dong:
+ Bén B (Cong ty T2):

Thoi gian thi cong hoan thanh: Theo quy dinh tai Khoan 5.1 — Piéu 5 cta
hop déng, bén B (T) phai hoan thanh toan bd cac hang muc cong viéc cham nhat
vao ngdy 25/02/2019. Bé tao diéu kién cho cong trinh dugc dua vao s dung
tam thoi, Cong ty T3 da dong ¥ ky Bién ban nghiém thu hoan thanh cong trinh
xay dung dé dua vao st dung ngay 25/01/2019 dinh kém 1a Phu luc chi tiét cac
cong viéc con ton tai dé Thién P tiép tuc thuc hién.

DPén ngay 3 1/07/2019, hai bén ky Bién ban xac nhan hoan thanh cong viéc
nghiém thu cac cong Vi‘éC ton tai. Theo do, bén B da cham tién do 156 ngay so
v6i quy dinh cia hop dong.

Thanh toan: Theo quy dinh tai Khoan 8.5: Quyét toan va Khoan 8.6:
Thanh toan sO tién con lai — Piéu 8 ciia hop dong, cho dén nay bén B chua lap
Hb so quyét toan A giri bén A dé hai bén xac nhan gia tri quyet toan hop dong.
Do d6, bén B chuwa du diéu kién nhan thanh toan giai doan quyet toan/gia tri con
lai. Pidu nay dan dén viéc bén B chua dil diéu kién tinh tién phat chim thanh
toan va tién boi thuong thiét hai ddi voi bén A.

+ Bén A (Cong ty T3):
Tam tng: theo hd so tam tmg cta bén B giri va thuc hién dung thoi han;

Thanh toan: theo hd so thanh toan gifta hai bén va thuc hién ding thoi
han.

Quyét toan: tinh dén nay, bén B chua 1ap va giri ho so quyét toan A-B cho
bén A xac nhan, do d6 tinh dén nay bén B chua du diéu kién dé dugc nhan gia
tri con lai. S6 tién nay 1a: 4.570.000.000 dong — Thé hién trong bang 1 — Bang
tinh gia tri dé nghi thanh toan thudc HO so thanh toan giai doan (theo quy dinh
tai Khoan 8.5: Quyét toan va Khoan 8.6: Thanh toan s tién con lai — Diéu 8 cua
hop dong). Bién ban 1am viéc va xac nhan cong ng giita hai bén, hai bén dang
tam tinh dya trén Bang 2 — Bang gia tri khdi lugng hoan thanh tam tinh cta Dot
thanh toan thudc HO so thanh toan giai doan, do chua co hd so quyét toan A-B
theo quy dinh cia hop dong.

Tir mot s ndi dung cua Hop ddng s6 2012 ma Cong ty T3 da trinh bay ¢
trén thi Cong ty T3 c6 mot sd y kién nhu sau:

, Tht nhat: Cong ty T2 chua thuc hién day‘dﬁ trach nhiém vé viéc lap hod so
quyet toan ma hai bén da thoa thuén tai Hop dong ciing nhu theo quy dinh cua
phap luat. Cy thé nhu sau:

Can cu theo quy dinh tai Piéu 22 Nghi dinh s 37/2015/ND-CP ngay

22/04/2015 cua Chinh phu quy dinh vé hod so quyét toan Hop dong xdy dung
nhu sau: “Diéu 22. Quyét toan hop dong xay dung. 1. Quyét toan hop dong la
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viéc x4c dinh tong gia trj cudi cung cua hop dong xdy dung ma bén giao thiu cé
trach nhiém thanh toan cho bén nhan thau khi bén nhan thau hoan thanh tt ca
cac cong viée theo thoa thudn trong hop dong. 2. Ho so quyét toan hop dong do
bén nhan thau 1ap phu hop voi tung loai hop dong va gia hop dong. Noi dung
ctia hd so quyét toan hop dong xay dung phai phu hop véi cac thoa thuan trong
hop dong, bao gdm céc tai liéu sau: a) Bién ban nghiém thu hoan thanh toan b
cong viéc thudc pham vi hgp déng va cong viéc phat sinh ngoai pham vi hop
ddng. b) Bang tinh gia tri quyét toan hop dong xay dung (goi 1a quyét toan A),
trong d6 néu rd gia tri cong viéc hoan thanh theo hop ddong; gia tri khoi luong
cong viéc phat sinh (néu c6) ngoai pham vi cong viéc theo hop dong da ky, gia
tr1 da thanh toan hoac tam thanh toan va gia tri con lai ma bén giao thau c6 trach
nhiém thanh toan cho bén nhén thau. ¢) HO so hoan cong, nhat ky thi cong xay
dung cong trinh dbi v6i hop dong co cong viée thi cong xay dung. d) Cac tai licu
khac theo thoa thuan trong hop dong.” Theo d6, ngoai cac hd so quyét toan duoc
li¢t k€ tai can ctr phép luat néu trén thi con cé cac tai li€u khac theo thoéa thuan
trong Hop dong. Tai khoan 8.6 Diéu 8 Hop dong sb 2012 ¢6 néu rd: “Sau khi
Bén A va Bén B lap Hb so quyét toan va Bén B di thyc hién day du Khoan 7.3 —
Diéu 7 ctia hop dong, Bén A s& thanh toan cho Bén B dén 100% gid tri quyet
toan hop dong da duoc Bén A va Bén B ky xac nhan trong vong 07 ngay ke tur
ngay nhan di hd so thanh toan hop 1¢. HO so thanh toan s6 tlen con lai bao gom
- Cong van dé nghi thanh toan; Bang gia tri khdi luong quyét toan A; cam két
bao hanh cua Bén B; Thu bao lanh do ngan hang phat hanh; Hoa don gia tr1 gia
tang theo quy dinh ctia Bo T4...”. Theo quy dinh trén, ngoai cac ho so theo quy
dinh cua phap luat thi Cong ty T2 va Cong ty T3 da thoa thuan va thong nhat véi
nhau dé thanh toan sO tién con lai ciia Hop dong thi Thién P phai c6 trach nhiém
lap, cung cap day du cac hd so, ching tir theo quy dinh tai khoan 8.6 DPiéu 8
Hop dong s6 2012. Tuy nhién, cho dén thoi diém hién tai Cong ty T3 van chua
nhan duoc day di hd so quyét toan ctia Cong ty T2, cu thé 13 Cong ty T2 chua
cung cap Bang gia tri khbi luong quyét toan A-B cho Cong ty T3.

Nhu vay, Cong ty T2 da khong tuan thu theo quy dinh cia Hop dong vé
hd so quyét toan gia tri con lai cua Hop d6ng ciing nhu khong tuan thi quy dinh
ctia phap luat vé hd so quyét toan. Mit khac, viéc Cong ty T3 lan luot tra tién
cho Céng ty T2 mic du khong dy du hd so 14 hanh dong thé hién rd thién chi
hop tac ciling nhu lam viéc vai Cong ty T2.

Thur hai: Cong ty T2 khong thuc hién dung ti’én do thi cong theo thoi gian
tai Hop dong ma hai bén da théa thuan va thong nhat. Cu thé:

Theo quy dinh tai Khoan 5.1 — Diéu 5 cua hop dong, Bén B (T) phai hoan
thanh toan by cac hang muc cong viéc cham nhat vao ngay 25/02/2019. Tuy
nhién, dén ngay 25/02/2019 COng ty T2 van chua hoan thanh tit ca cic cong
viéc theo cam két duoc néu tai Hop dong. Theo thoi gian cam két 1a ngay
25/02/2019 nhung dén ngay 31/07/2019 thi Cong ty T3 va Cong ty T2 moi ky
Bién ban xac nhan hoan thanh cong vi¢c nghi¢m thu cac cong viéc tdn tai. Nhu
vay theo ding tién do thuc hién cong trinh thi Cong ty T2 da khong thuc hién
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https://trolyao.toaan.gov.vn/l%20link/o%20B%E1%BB%99%20T%C3%A0i%20ch%C3%ADnh
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dung theo quy dinh tai Hop dong, cham tién d6 156 ngay. Can ctr theo quy dinh
tai Diéu 12 cua Hop ddng s6 2012 quy dinh vé phat cham tién d6 quy dinh nhu
sau: “Néu do 16i ctia minh, bén B khong hoan thanh céng viéc tai Cong trudng
theo dung tién do tai Khoan 5.1 — Piéu 5 ctia hop dong (phai hoan thanh toan bo
cac hang muc cong viéc cham nhat vao ngdy 25/02/2019) bén B phai chiu phat
mot khoan tlen tuong duong voi 01% (mot phan tram) gia tri hop dong bi vi
pham cho mdi tuan cham tién do. Tuy nhién tong sO tién phai tra do cham tién
d6 khong qua 08% (tam phan tram) gia tri Hop dong vi pham.” Theo dan chiéu
néu trén va cin ct theo quy dinh tai khoan 3 Piéu 146 Luat xdy dung 2014 quy
dinh: “3. Bén nhan thau phai bdi thudng thiét hai cho bén giao thau trong
cac truong hop sau: a) Chit luong cong viée khong bao dam véi thoa thuan
trong hop ddéng hodc kéo dai thoi han hoan thanh do 131 cua bén nhan thau gay
ra; b) Do nguyén nhén cia bén nhan thau dan toi gay thiét hai cho ngudi va tai
san trong thoi han bao hanh.” Thi Cong ty T2 da kéo dai thoi gian thyc hién
cong trinh cling nhu khong tuan thu thoi han hoan thanh cong trinh. Do do,
Cong ty T3 c6 quyén dé nghi Cong ty T2 phai tra cho Cong ty T3 mot khoan
tién phat bang 1% gia tri Hop dong da vi pham ciing nhu phai bdi thuong thiét
hai cho Cong ty T3 do Cong ty T2 da kéo dai thoi gian thuc hién cong trinh.

Thir ba: Cong ty T2 chua hoan thanh trach nhi¢m cung cap hd so quyét
toan ma hai bén da thoa thuan nén khong the tinh la Cong ty T3 cham thuc hién
thanh toan theo hgp dong. Cu thé:

Can ctr khoan 8.6 Diéu 8 Hop dong sé 2012/2018/HPK/HQC-TP ngay
20/12/2018 c6 néu rd: “Sau khi Bén A va Bén B 1ap Ho so quyét toan va Bén B
da thyc hién day du Khoan 7.3 — Piéu 7 cia hop dong, Bén A sé& thanh toan cho
Bén B dén 100% gia tri quyét toan hop dong da duoc Bén A va Bén B ky xéc
nhan trong vong 07 ngay ké tir ngdy nhan da hd so thanh toan hop 18.” Theo do,
Cong ty T3 chi c6 nghia vy thanh toan cho Cong ty T2 khi ma Cong ty T2 da
guri cho Cong ty T3 day di ho so hop 1.

Tai don khéi kién, Cong ty T2 da yéu cau Cong ty T3 nop mot khoan tién
14 240.000.0004d (hai tram bon muoi triéu dong); véi 1y do 1a phat vi pham hop
ddng. Tuy nhién, Cong ty T3 Kkhong doéng ¥ véi quan diém nay, boi [&: Can cur
theo quy dinh tai khoan 12 Diéu 3 Luat thwong mai 2005 quy dinh vé khai niém
ctia vi pham hop dong nhu sau: “12. Vi pham hop dong 1a viéc mot bén khong
thuc hién, thuc hi¢én khong dﬁy du hodc thyc hién khong ding nghia vu theo
thoa thuan gitra cac bén hodc theo quy dinh cia Luat nay.” Theo do, vi pham
hop dong 14 viéc mot bén khong thuc hién, thuc hién khong day di hodc thuc
hién khong dung nghia vu theo thoa thudn gilra cac bén. Cong ty T3 khong vi
pham bat cur nghia vy nao cling luon thyc hién dung theo thdéa thuan hai bén da
cam két tai Hop dong da ky. Viéc Cong ty T3 chua thyc hién thanh toan s tién
con lai cho Cong ty T2 la do Cong ty T2 khong thyc hién dung theo ndi dung
quy dinh vé ho so quyét toan cta hop dong. Ly do nay 1a xuat phat tir Cong ty
T2 chir khong phai do Cong ty T3. Do d6, viéc Cong ty T2 yéu cau phat vi pham
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https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
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hop ddng do cham thanh toan 1a hoan toan khong co6 can ci. Cong ty T3 chi
thanh toan khi Céng ty T2 cung cap day dui ho so ma hai bén da thoa thuén.

Nhu vay, Cong ty T3 khong chip nhan yéu cau khai kién ciia nguyén don
la Cong ty TNHH T2,

Ngoai ra, Cong ty T3 yéu cau phan té: Bude cong ty T2 ¢o trach nhiém
bdi thuong thiét hai ngoai hop dong cho Cong ty T3 voi téng sb tién 1a
14.979.228d (Muoi bon triéu, chin trim bay muoi chin nghin, hai tram hai muoi
tam dong), bao gdm: Tién phat do vi pham tién do thi cong 1a 13.314.869d
(Mudi ba triéu, ba trim mudi bén nghin, tdm trim sau muoi chin dong); Tién
boi thuong 1a 1.664.359d (Mot tri¢u, sau tram sau muoi tu nghin, ba tram nam
muoi chin dong). Vi cac 1y do sau:

Thi nhat, Cong ty T2 da c6 nhitng vi pham giy thiét hai nghiém trong ddi
véi Cong ty T3:

Theo quy dinh tai Khoan 5.1 — Diéu 5 cta hop dong, Bén B (T) phai hoan
thanh toan bo cac hang muc cong viéc chdm nhat vao ngay 25/02/2019. Pé tao
diéu kién cho cong trinh dugc dua vao str dung tam thoi, Cong ty T3 da dong ¥
ky Bién ban nghiém thu hoan thanh cong trinh xdy dung dé dwa vao sir dung
ngay 25/01/2019 dinh kém 1a Phu luc chi tiét cac cong viéc con ton tai dé Thién
P tiép tuc thuc hién. Pén ngay 31/07/2019, hai bén ky Bién ban xac nhan hoan
thanh cong viéc nghi¢m thu cac cong viéc tdn tai. Cong ty T2 da vi pham tién do
v6i thoi gian 14 156 ngdy so voi quy dinh cta hop dong.

Thir hai, cac vi pham cua Thién P trong qua trinh thyc hién hop ddng sb
2012, vi pham tién do thi cong 1a nguyén nhan truc ti€ép dan dén cac thiét hai
nghiém trong cua Cong ty T3:

Pé dam bao diéu kién cho cong trinh di vao hoat dong, Cong ty T3 ludn
d6n doc nhac nhd Cong ty T2 thuc hién theo dung tién do thi cong quy dinh tai
hop ddng s6 2012 gitta Cong ty T2 va Cong ty T3 dé Cong ty T3 co thé van
hanh, dua cong trinh vao hoat dong theo ding ké hoach tién do kinh doanh cia
cong ty.

Theo quy dinh tai Diéu 12 ctia Hop dong sb 2012 va theo quy dinh tai
khoan 3 Piéu 146 Luat xay dung 2014 quy dinh: “3. Bén nhan thau phai bdi
thuong thiét hai cho bén giao thau trong cac trudng hop sau: a) Chat luong cong
viéc khong bao dam véi thoa thuan trong hop dong hoidc kéo dai thoi han hoan
thanh do 16i ctia bén nhan thau gy ra; b) Do nguyén nhan ctia bén nhan thau dan
to1 gay thiét hai cho nguoi va tai san trong thoi han bao hanh”. Cong ty T2 da
kéo dai thoi gian thuc hién cong trinh cling nhu vi pham thoi han hoan thanh
cong trinh. Do d6, Cong ty T2 phai tra cho Cong ty T3 mot khoan tién boi
thuong bang 1% gia tri Hop dong da vi pham dé boi thuong thiét hai cho Cong
ty T3 do Cong ty T2 da kéo dai thoi gian thuc hién cong trinh.

3. Tai Ban dn kinh doanh thuong mai so tham s6 11/2024/KDTM-ST ngay
19/7/2024 cua Toa an nhdn dan thanh pho Viing Tau, tuyén xu:


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thi%E1%BA%BFt%20k%E1%BA%BF%20X%C3%A2y%20d%E1%BB%B1ng%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
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1. Chﬁ:p nhan mot phﬁp yéu cﬁ?gu khoi kién cua nguyén don la Cong ty
TNHH T2 vé viéc “Tranh chap hgp dong thi cong” do1 voi cong ty Co phan T3
va cong nghi¢p HQC:

- Budc Coéng ty C6 phan T3 c6 nghia vu thanh toan cho Céng ty TNHH
T2 sb tién 2.193.431.918d (Hai ty, mdt tram chin muoi ba triu, bon tram ba
muoi mdt nghin, chin trim mudi tim dong). Bao gdm: no gbc 1a 1.350.000.0004
(Mot ty, ba trim nim muoi triéu dong); phat vi pham hop dong 1a 212.000.0004
(Hai trim mudi hai triéu dong) va 13i cham thanh toan 1a 631.431.918d (Sau
tram ba muoi mdt triéu, bon trim ba muoi mdt nghin, chin trim mudi tam
dong).

- Khong chap nhan mot phan yéu cau khoi kién cua CQng ty TNHH T2 vé
viéc yeu cau Cong ty CO phan T3 thanh toan doi voi so6 tién phat vi pham la:
28.000.000d (Hai muoi tdm tri¢u dong).

2. Khong chap nhan yéu cau phan t6 ciia Cong ty Co phan T3 vé viéc yéu
cau COng ty TNHH T2 thanh toan tong so tién 1a 14.979.228d (Mudi bon triéu,
chin trim bay muoi chin nghin, hai trim hai muoi tdm dong). Bao gom: tién
phat do vi pham tién d¢ thi cong 1a: 13.314.869d (Muoi ba triéu, ba trim muoi
bdn nghin, tdm trim sau muoi chin déng) va tién bdi thuong: 1.664.359d (Mot
triéu, sdu trim sau muoi tu nghin, ba trim nim muoi chin dong).

Ngoai ra ban an so tham con tuyén vé an phi, 14i suit do cham thi hanh an
va quyén khang cao cua cac bén duong su theo quy dinh cua phap luat.

4. Noi dung khang cao:

Ngay 30/8/2024, Toa 4n nhan dan thanh phd Viing Tau nhan dugc don
khang cdo cua bi don - Cong ty C6 phan T3 c6 ndi dung yéu cau Toa an cap
phuc tham giai quyét:

- Xem xét day du ho so, tai liéu ching ¢t ¢6 trong vu 4n ma Toa 4n cap
so tham chua xem xét, danh gia dé vu an dugc xét xir minh bach, phan anh
khach quan su that cua vu an.

- Xem xét chap nhan giai quyét dbi voi yéu cau phan t6 caa Cong ty Co
phan T3 va Cong nghiép HQC theo quy dinh cua phap luat.

5. Tai phién toa phiic tham:

Nguyén don van gitt nguyén yéu cau khai kién, bi don giit nguyén yéu cau
phan td, yéu cau khang céo. Cac bén duong sy khong thoa thuan duoc viée giai
quyét vu an va khéng cung cép tai liéu, chimg ctr méi.

6. Kiém sat vién - dai dién Vién kiém sdt nhéan dan tinh Ba Ria — Viing Tau
phat biéu y kién:

Vé t6 tung: Qua trinh thu 1y, giai quyét vu 4n va tai phién toa, Tham phan,
thanh vién HG1 dong xét xur va nhitng nguoi tham gia to tung da thuc hién ding
quy dinh cia BJ luat t6 tung dan su.


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thi%E1%BA%BFt%20k%E1%BA%BF%20X%C3%A2y%20d%E1%BB%B1ng%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thi%E1%BA%BFt%20k%E1%BA%BF%20X%C3%A2y%20d%E1%BB%B1ng%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20c%C3%B4ng%20nghi%E1%BB%87p%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thi%E1%BA%BFt%20k%E1%BA%BF%20X%C3%A2y%20d%E1%BB%B1ng%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thi%E1%BA%BFt%20k%E1%BA%BF%20X%C3%A2y%20d%E1%BB%B1ng%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thi%E1%BA%BFt%20k%E1%BA%BF%20X%C3%A2y%20d%E1%BB%B1ng%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20C%C3%B4ng%20nghi%E1%BB%87p%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20C%C3%B4ng%20nghi%E1%BB%87p%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thi%E1%BA%BFt%20k%E1%BA%BF%20X%C3%A2y%20d%E1%BB%B1ng%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20C%C3%B4ng%20nghi%E1%BB%87p%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B
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Vé ndi dung: Dé nghi Hoi ddng xét xtr phic thdm ap dung khoan 2 Diéu
308, 309 BO luat to tung dan su; Diéu 306 cua Luat thuong mai nam 2005; Nghi
Quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban Thuong vu Qudc
Hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va st dung an phi va 18
phi Toa an; dé tuyén xu:

1. Chap nhan mét phan khang cdo ciia Cong ty C6 phan T3, sira mot phan
ban an so tham theo hudng:

Chéap nhan mot phan yéu cau khoi kién ciia Cong ty TNHH T2, budc
Cong ty C6 phan T3 c6 nghia vu thanh toan cho Cong ty TNHH T2 s tién
1.981.431.918 ddng; trong d6 ng goc 1a 1.350.000.000 dong va tién 1di cham
thanh toan 13 631.431.918 dong.

~ Khong chap nhan yéu cau cua Cong ty TNHH T2 vé viéc budc Cong ty
Co phan T3 phai thanh toan khoan tién phat vi pham hop dong la 240.000.000
dong.

Khong chap nhan yéu cau phan t cia Cong ty Co phan T3 vé viéc budc
C@ng ty TNHH T2 phai thanh toan khoan tién phat vi pham la 8% gia tri hop
dong bi vi pham tuong duong 13.314.869 dong va tién boi thuong 1.664.359
dong.

2. Vé an phi: Cac duong su phai chiu an phi theo quy dinh cta phap luat.
NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li€u cé trong hd so vu an, dugc thim tra tai
phién toa, can ctr két qua tranh tung tai phién toa, y kién cua kiém sat vién. Hoi
dong xét xir phiic tham nhan dinh:

[1] Vé th tung:

Pon khéang co ctia bi don Cong ty C6 phan T3 dam bao dung thu tuc, ndi
dung va ndp trong thdi han theo quy dinh tai cac Piéu 272, 273 ciia BO luat T6
tung dan su nén hop 1¢; HO1 déng xét xur phuc tham chép nhan xem xét lai ban
an so tham theo trinh ty phitic tham.

[2] Xét yéu cau khang cdo ctia bj don Cong ty Co phan T3 thi thay:

o [2.1] Xeét yéu ‘cﬁu cua Cong ty T2 yéu cau COng ty T3 thanh toan s ng
goc 1.350.000.000 dong thi thay:

Ngay 20/12/2018, Céng ty TNHH T2 va Cong ty C6 phan T3 da ky két
“Hop dong s6 2012/2018/HPKT/HQC-TP vé viéc thi cong, cung cap va lép dat
noi that van phong” va cic Phu luc kém theo; tong gia tri hop dong la
10.770.000.000d; thoi han thyc hién hop dong 1a 55 ngay ké tir ngay Hop dong
c6 hi¢u luc (bao gom ca ngay thir bay va chu nhat; trir cac ngay nghi 1€ tét theo
quy dinh); cong viéc thi cong, cung cap va lap dit noi that van phong tai “Cong
truong” - Khach san D, thanh phé V, tinh Ba Ria - Viing Tau do Cong ty T3 la
téng thau (goi tat 1a Hop dong 2012/2018/HPKT/HQC-TP).


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20c%C3%B4ng%20nghi%E1%BB%87p%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thi%E1%BA%BFt%20k%E1%BA%BF%20X%C3%A2y%20d%E1%BB%B1ng%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20c%C3%B4ng%20nghi%E1%BB%87p%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thi%E1%BA%BFt%20k%E1%BA%BF%20X%C3%A2y%20d%E1%BB%B1ng%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thi%E1%BA%BFt%20k%E1%BA%BF%20X%C3%A2y%20d%E1%BB%B1ng%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20C%C3%B4ng%20nghi%E1%BB%87p%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20C%C3%B4ng%20nghi%E1%BB%87p%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20C%C3%B4ng%20nghi%E1%BB%87p%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thi%E1%BA%BFt%20k%E1%BA%BF%20X%C3%A2y%20d%E1%BB%B1ng%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20C%C3%B4ng%20nghi%E1%BB%87p%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20C%C3%B4ng%20nghi%E1%BB%87p%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thi%E1%BA%BFt%20k%E1%BA%BF%20X%C3%A2y%20d%E1%BB%B1ng%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20C%C3%B4ng%20nghi%E1%BB%87p%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20Kh%C3%A1ch%20s%E1%BA%A1n%20D%E1%BA%A7u%20kh%C3%AD%20s%E1%BB%91%209-11%20Ho%C3%A0ng%20Di%E1%BB%87u,%20th%C3%A0nh%20ph%E1%BB%91%20V%C5%A9ng%20T%C3%A0u,%20t%E1%BB%89nh%20B%C3%A0%20R%E1%BB%8Ba%20-%20V%C5%A9ng%20T%C3%A0u
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Qua trinh thuc hién hop ddng, cac bén da ky bién ban nghiém thu hoan
thanh cong trinh xay dung ngay 25/01/2019; ky bién ban xac nhan da hoan
thanh cong viéc va nghiém thu cic cong viéc con ton tai ngay 31/7/2019; dong
thoi dong ¥ dua coéng trinh vao st dung. Ngay 28/01/2019, Cong ty T2 da lap
“Hb so thanh toan” gui Cong ty T3 dugc COng ty T3 x4c nhan, trong d6 khoi
lugng cong trinh thi cong va gia tri khdi luong hoan thanh 100% =
10.770.000.000 déng, gia tri dd thanh toan 1a 6.200.000.000 dong, sb tién con lai
chua thanh toén 14 4.570.000.000 dong.

Tai phién toa phic tham, Cong ty T3 cho rang: Toa an khong thé can ct
vao Bién ban 1am viéc vé viéc trién khai phuwong an tra ng ngay 21/9/2020 dé
xac dinh viéc cam két tra no va xac dinh nghia vu thanh toan ctia Cong ty T3 ddi
v6i Cong ty T2 s tién 3.000.000.000 dong vi 6ng HO Van C1 va 6ng Phan Vin
H1 khong phai 1a ngudi ngudi dai dién hop phap ciia Cong ty T3 thi thy:

Tai Cong van s6 03/2020-TP ngay 29/6/2020 cua Cong ty T2 gui Cong ty
T3, trong d6 dé _nghi Cong ty T3 thanh toan sO tién con lai ciia hop dong la
3.000.000.000 dong va tai Cong van sé 33/2020/CV-HQC ngay 13/7/2020 cua
Cong ty T3 (do ba Trinh Thuy C — Tong Giam dbc Cong ty T3 giri Cong ty T2
da xac nhan “...gid tri con phdi thanh todn cho Cong ty T2 theo gid tri quyét
toan hop dong la 3.000.000.000 VNP (Bang chit: ba ty dong chan)”. Do d6, c¢6
du co s¢ dé xac dinh tinh dén ngay 13/7/2020, Céng ty T3 con ng Cong ty T2
khoan tién no gbc theo hop ddng thi cong 1a 3.000.000.000 dong.

Trong qua trinh giai quyét vu an tai Toa an cp so tham, nguyén don xac
nhan tr ngay 23/10/2020 dén ngay 12/9/2022 bi don di thanh toan dugc s6 tién
ng goc 1.650.000.000 déng bang hinh thirc chuyén khoan, s tién no gbc con lai
1.350.000.000 dong chua thanh toan; phia bi don ciing da tiép can cong khai
toan bd chimg ctr ma nguyén don da ndp, nhung khong co ¥ kién phan dbi vé
khoan tién no goc 1.350.000.000 dong.

Do d6, Toa an cap so tham budc Cong ty T3 phai thanh toan so tién no
gbc con lai cho Cong ty T2 voi s tién 1.350.000.000 dong 14 theo nodi dung cac
bén di thoa thuén tai Piéu 8 cuia Hop dong 2012/2018/HPKT/HQC-TP va ding
quy dinh cua phap luat.

[2.2] Xét yéu cau ctia Cong ty T2 yéu cau Cong ty T3 thanh toan s tien
phat vi pham hop dong 13 240.000.000 dong thi thay:

Tai Cong van sb 33/2020/CV-HQC ngay 13/7/2020 cua Cong ty T3 (do
ba Trinh Thuy C — Tong Giam ddc Cong ty T3 gui COng ty T2 dd xac nhan
“Trong khoang 6 thang cubi nam t6i ddy chung toi s& thanh toan toan bo gia tri
con lai hién tai dang no quy Cong ty nhu da néu & trén”. Nhu vay, c6 cin cir dé
xac dinh Cong ty T3 da thanh toan cham tién d6 theo quy dinh tai Piéu 8 cua
Hop déng 2012/2018/HPKT/HQC-TP. Do doé, can ctr ndi dung thoéa thuan cua
cac bén tai khoan 12.2 Piéu 12 Hop dong 2012/2018/HPKT/HQC-TP c4c bén
thoa thuan vé phat cham tién do: “12.2. Néu do 16i ciia Bén A thanh todn chim
theo tién dé tai Diéu 8, Bén A phai chiu phat mot khoadn tien twong dwong voi
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01% (mot phan tram) gia tri Hop dong bi vi pham cho moi tuan chdm tién dg.
T uy nhién tong s6 tién phdi trd do chdm tién do khong qua 08% (tam phan tram)
gid tri Hop dong bi vi pham....” thi c¢6 can cu dé chap nhan yéu cau cua Cong ty
T2 budce Cong ty T3 phai chiu khoan tién phat chdm tién d6 thanh toan 1a 8% gia
tri Hop dong bi vi pham (3.000.000.000 dong) tuong duong sO tién: 8% x
3.000.000.000 dong = 240.000.000 ddng. Toa 4an cap so tham xac dinh sd tién
phat cham tién d6 dbi véi Cong ty T3 1a 8% trén s tién 2.650.000.000 dong la
khong phu hop véi néi dung ma cac bén da thoa thuén trong hop dong vé phat
cham tién d6; do d6, Hoi ddng xét xtr phiic tham stra ndi dung ndy cta ban an so
tham.

- [2.3] Xét yéu cau cua Cong ty T2 yéu cau Cong ty T3 phai chiu khoan
tién lai cham thanh toan tam tinh tur ngay 25/10/2020 dén ngay 19/7/2024 la
631.431.918 dong thi thay:

Tai Diéu 306 Luat Thuong mai nam 2005 quy dinh vé quyén yéu cau tién
13i do cham thanh toan nhu sau: “Trwong hop bén vi pham hop dong chim
thanh todn tién hang hay chdm thanh todn thit lao dich vu va cdc chi phi hop Iy
khdc thi bén bi vi pham hop dong cé quyén yéu cdu trd tién ldi trén soé tién chdm
tra dé theo ldi sudt no qua han trung binh trén thi truong tai thoi diém thanh
toan twong ung voi thoi gian chdm tra, tru truong hop co thod thudn khdc hodac
phap ludt c6 quy dinh khac ™. Xét thdy, gitta Céng ty T3 va Cong ty T2 da thoa
thuén vo1 nhau vé viéc phat vi pham do cham thyc hién nghia vu thanh toan tién
theo tién do tai Diéu 12 Hop ddng s6 2012/2018/HPKT/HQC-TP. Do do6, Toa
an cap so tham ap dung Diéu 306 Luat Thuong mai nim 2005 dé chap nhan yéu
cau khai kién cua Cong ty T2, budc Cong ty T3 phai thanh toan tién 13i trén s6
tién cham tra 1a hoan toan khong c6 cin cir. Hoi dong xét xir phiic tham chap
nhan nodi dung khing cdo nay cua COng ty T3, sira ban 4n so tham theo hudng
khong chap yéu cau ctia Cong ty T2 yéu cau COng ty T3 phai chiju khoan tién 1ai
cham thanh toan tam tinh tr ngay 25/10/2020 dén ngay 19/7/2024 la
631.431.918 dong.

[3] Xét yéu cau phan t6 ctia Cong ty T3 thi thy:

Cong ty T3 cho rang COng ty T2 vi pham tién do thi cong cong trinh (thoi
gian hoan thanh cong trinh chdm nhéat vao ngdy 25/02/2019 nhung dén ngay
31/7/2019 hai bén mo1 ky xac nhan hoan thanh cong viéc nghiém thu) nén Cong
ty T3 yéu cau phat vi pham 8% gia tri hop dong bi vi pham tuong duong
13.314.869 dong va yéu cau bdi thuong thiét hai 1.664.359 dong; Hoi dong xét
xur phuc thim xét thay:

Nguyén don — Cong ty T2 yéu cau Toa 4n ap dung thoi hiéu khoi kién
dugc dua ra trude khi Toa an cap so tham ra Ban an. Do do, Hoi dong xét XU
phuc tham cin ctr vao khoan 2 Piéu 184 B luat t6 tung dan su, xem xét yéu cau
ap dung quy dinh vé thoi hiéu ctia Cong ty T2.

[3.1] Xét thoi diém phat sinh quyén yéu cau phat vi pham do cham tién
do:
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Ngay 25/01/2019, cac bén da ky “Bién ban nghi¢m thu hoan thanh cong
trinh xdy dung dé dwa vao sir dung” (kém theo Bang phu luc cac cong viée ton
tai), noi dung thé hién: Cac bén xac nhan hang muyc cong trinh dat chat luong,
mdt s6 cong viéc nho con ton tai Cong ty T2 can tiép tuc thuc hién trong thoi
gian sém nhat (theo tién do yéu cau cua don vi sit dung) va két luan dong y
nghiém thu dua hang muc vao st dung.

Ngay 31/7/2019, cac bén ky “Bién bdn xdc nhdn hodan thanh cong viéc
nghiém thu cdc céng viéc ton tai” (kém Bang khdi luong cong viée ton tai da
hoan thanh). Tai Bién ban ndy, cac bén xac nhan: Chit lugng cong viéc xay
dung: dat; Cac y kién khac néu c6: khong; Két luan: Pong ¥ nghiém thu.

Nay, Cong ty T3 cho rang Cong ty T2 da vi pham hop ddng, cu thé cham
tién d6 156 ngdy so voi quy dinh cia Hop dbng 2012/2018/HDKT/HQC-TP.
Nhu vay, ngay 31/7/2019, Cong ty T3 phai biét r& quyén va loi ich hop phap cua
minh bi xdm pham. Do d6 ¢6 can cur dé xac dinh thoi diém phat sinh quyén yéu
cau phat vi pham do chdm tién do 1a ngay 31/7/2019.

[3.2] X4c dinh thoi hiéu khoi kién cia vu an:

Can ctr Piéu 429 B luat dan sy 2015 quy dinh: “Thoi hiéu khoi ki¢n dé
yéu cau Toa dan gidi quyét tranh chap hop dong la 03 nam, ké tir ngay nguwoi c6
quyén yéu cau biét hodc phai biét quyén va loi ich hop phdp ciia minh bi xdm
pham”; HO1 dong x€t xur phuc tham xac dinh: Thoi hiéu khéi kién vu an do vi
pham tién do thi cong ddi voi quan hé tranh chdp Hop dong
2012/2018/HPKT/HQC-TP duoc tinh tir ngay 31/7/2019 dén ngay 31/7/2022.
Can ctr ban trinh bay y kién ma Cong ty T3 giri ngay 09/01/2024 dén Toa an
nhan dan thanh phé Viing Tau va khoan 2 Diéu 190 Bo luat T6 tung dan sy 2015
quy dinh “Ngay khoi kién la ngay dwong sy ngp don khoi kién tqi Toa an” Hoi
dong xét xa phic tham co co so dé xac dinh: Ngay khoi kién 13 ngay
09/01/2024.

Pbi chiéu gifta thoi hiéu khai kién vu an véi ngay khoi kién thi co can cir
dé xac dinh thoi hiéu khoi kién vu an dé xem x¢ét yéu cau phan t6 ctia Cong ty
T3 budc CONg ty T2 phai chiu phat vi pham tién d6 thi cong cong trinh 1a da hét.

Can ctr diém e khoan 1 Piéu 217 Bo luat té tung dan su quy dinh dinh chi
giai quyét vu an dan sy trong truong hop: “Duong sir co yéu cdu dp dung thoi
hieu trudc khi Toa dan cap so tham ra bdn dn, quyét dinh giai quyét vu an va thoi
hiéu khoi kién dd hét” thi can phai chap nhan yéu cau ap dung thot hiu khoi
kién cua Cong ty T2 dé dinh chi giai quyét yéu cau phan té ctia Cong ty T3 do
hét thoi hiéu khoi kién.

Tda an cip so thAm da xem xeét yéu cau phan t6 cua Cong ty T3 va tuyén
xtr khéng chap nhan yéu cau phan to caa Cong ty T3 1a khong dung quy dinh
cua phap luat; Ho1 dong xét xur phic tham can c& vao Diéu 311 Bo luat TS tung
dan sy 2015 dé hity mot phan ban an so tham va dinh chi giai quyét ddi voi yéu
cau phan té cua Cong ty T3.
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[4] V& an phi kinh doanh thuong mai so tham:
Cong ty T3 phai chiu an phi so thdm ddi véi phan yéu cau khéi kién cua
nguyén don dugc chap nhan, so6 tién phai nop 1a 59.700.000 dong.

Cong ty T2 phai chiu an phi so tham d6i véi phan yéu cau khoi kién
khong duoc chip nhén, s tién phai ndp 1a 29.257.000 dong.

[5] V& an phi kinh doanh thuong mai phuc tham: Do yéu cau khang céo
duogc chap nhan mdt phan, nén ngudi khang cao - Cong ty T3 khong phai chiu.

Vi cac 1€ trén;
QUYET PINH:

Can ctr vao khoan 2, 3 Biéu 308, 309, 310, 311 Bo luat t6 tung dén su.
Chép nhan mot phan khang céo cia Cong ty C6 phan T3.

1. Hiiy mot phan ban an so tham sé 11/2024/KDTM- ST ngay 19/7/2024
cua Toa an nhan dan thanh pho Viing Tau va dinh chi giai quyét dbi véi yéu cau
phan t6 cia Cong ty Co phan T3 vé viéc budc Cong ty TNHH T2 phai thanh

toan khoan tién phat vi pham 8% gia tri hop dong bi vi pham tuong duong
13.314.869 dong va tién boi thuong 1.664.359 dong.

2. Sira mt phéan ban an so tham s6 11/2024/KDTM-ST ngay 19/7/2024
cua Toa an nhan dan thanh phd Viing Tau; cu thé:

Can ct: Diéu 184, Piéu 217 Bo luat t6 tung dan sy; Piéu 301, 306 cua
Luat thuong mai nam 2005; cac Diéu 113, Diéu 144, Diéu 147 Luat Xay dung
nam 2014; cac Piéu 429, 513, 515 va Diéu 519 cta Bo luat dan sy nim 2015;
Diéu 26, 29 Nghi Quyét s 326/2016/UBTVQH14 ngay 30/12/2016 ctua Uy ban
Thuong vu Qubc Hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan ly va su
dung 4n phi va 1¢ phi Toa an.

Tuyén x1r:

1. Chaflp nhan mot phé}n yéu c?tu khoi kién cua nguyén don la Cong ty
TNHH T2 vé viéc “Tranh chap hop dong thi cong” doi1 véi Cong ty Co phan T3;

Budc Cong ty C6 phan T3 ¢ nghia vu thanh toan cho Cong ty TNHH T2
s6 tién 1.590.000.000d (Mot ty ndm tram chin muoi triéu dong); trong d6 ng gbc
1a 1.350.000.000d (M4t ty, ba tram nam muoi tri¢u dong) va tién phat vi pham
hop ddng 1a 240.000.000d (Hai trim, bén muoi triéu dong).

2. Khong chap nhén yéu cau cua Cong ty TNHH T2 vé viéc budc Cong ty
Co phan T3 phai thanh toan khoan tién ldi cham thanh toan tam tinh tur ngay
25/10/2020 dén ngay 19/7/2024 tuong Umg s6 tién 1a 631.431.918 dong.

3. Ké tir ngay c6 don yéu cau thi hanh 4n cta ngudi dugc thi hanh 4n cho
dén khi thi hanh xong cac khoan tién, hang thang bén phai thi hanh an con phai
chiu khoan tién 1ai cia sd tién con phai thi hanh an theo mtc 13i suat quy dinh
tai khoan 2 Diéu 468 B luat Dan su tuong ung voi thoi gian chua thi hanh 4n.


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20C%C3%B4ng%20nghi%E1%BB%87p%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20C%C3%B4ng%20nghi%E1%BB%87p%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thi%E1%BA%BFt%20k%E1%BA%BF%20X%C3%A2y%20d%E1%BB%B1ng%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thi%E1%BA%BFt%20k%E1%BA%BF%20X%C3%A2y%20d%E1%BB%B1ng%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thi%E1%BA%BFt%20k%E1%BA%BF%20X%C3%A2y%20d%E1%BB%B1ng%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20C%C3%B4ng%20nghi%E1%BB%87p%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20c%C3%B4ng%20nghi%E1%BB%87p%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thi%E1%BA%BFt%20k%E1%BA%BF%20X%C3%A2y%20d%E1%BB%B1ng%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thi%E1%BA%BFt%20k%E1%BA%BF%20X%C3%A2y%20d%E1%BB%B1ng%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20C%C3%B4ng%20nghi%E1%BB%87p%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20C%C3%B4ng%20nghi%E1%BB%87p%20HQC
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4. Vé an phi Kinh doanh thuong mai so tham:

Budc Cong ty Co phan T3 phai chiu an phi kinh doanh thwong mai so
tham 1a 59.700.000d (Nim muoi chin triéu bay trim ngan ddong); dugc cin trir
vao sd tién tam Gmg an phi da nop 1.000.000d (Mot triéu dong) theo Bién lai thu
s6 0005582 ngay 23/4/2024 cta Chi cuc thi hanh 4n dan su thanh phd Viing
Tau, tinh Ba Ria — Viing Tau; nén Cong ty CO phan T3 con phai ndp
58.700.000d (Ndm muoi tam triéu bay trim ngan dong).

Budc Cong ty TNHH T2 phai chiu 4n phi kinh doanh thwong mai so tham
1a 29.257.000d (Hai muoi chin triéu hai trém ndm muoi bay ngan d6ng); nhung
duoc cin trir vao sb tién tam Gng an phi da nop 38.500.000d (Ba muoi tam tricu,
niam trim nghin déng) theo Bién lai thu s6 0001398 ngay 11/10/2023 cta Chi
cuc thi hanh an dan sy thanh phé Viing Tau, tinh Ba Ria — Viing Tau; nén Cong
ty TNHH T2 duoc hoan lai 9.243.000d (Chin tri€u hai tram bon muoi ba ngan
dong).

5. An phi Kinh doanh thuong mai phtc tham:

Cong ty C6 phan T3 khong phai chiu, nén hoan lai sb tién tam Gmg an phi
d3 nop cho Cong ty C6 phan T3 sb tién 2.000.000d (Hai triéu dong) theo Bién
lai thu s 0004267 ngay 11/9/2024 cua Chi cuc thi hanh 4n dan su thanh phd
Viing Tau.

6. Ban an phlc tham c6 hiéu luc phap luat ké tir ngay tuyén an (ngay
11/4/2025.

7. Truong hop ban &n, quyét dinh duoc thi hanh theo quy dinh tai Piéu 2
Luat Thi hanh an dan su thi ngudi dugc thi hanh an dan su, nguoi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén
thi hanh an hoac bi cudng ché thi hanh an theo quy dinh tai cac Biéu 6, 7, 7a, 7b
va 9 Luat thi hanh &n Dan su; thoi hiéu thi hanh an dugc thuc hién theo quy dinh
tai Diéu 30 Luat thi hanh &n dan su.

Noi nhan: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh BR-VT; THAM PHAN - CHU TQA PHIEN TOA
- TAND thanh ph Viing Tau;

- VKSND thanh phd Viing Tau;

- Chi cuc THADS thanh phd Viing Tau;
- Cac dugng su;
- Luu: HO so, Toa DS, VP.

Cao Xuan Long


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20C%C3%B4ng%20nghi%E1%BB%87p%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20C%C3%B4ng%20nghi%E1%BB%87p%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thi%E1%BA%BFt%20k%E1%BA%BF%20X%C3%A2y%20d%E1%BB%B1ng%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thi%E1%BA%BFt%20k%E1%BA%BF%20X%C3%A2y%20d%E1%BB%B1ng%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Thi%E1%BA%BFt%20k%E1%BA%BF%20X%C3%A2y%20d%E1%BB%B1ng%20Thi%C3%AAn%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20C%C3%B4ng%20nghi%E1%BB%87p%20HQC
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20Thi%E1%BA%BFt%20b%E1%BB%8B%20v%C3%A0%20C%C3%B4ng%20nghi%E1%BB%87p%20HQC
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