TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Doc lip - Tw do - Hanh phic

Ban an s6: 275/2024/KDTM-PT
Ngay: 31/12/2024
V/v: Tranh chap hop dong thi cong

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

Vi thanh phan Hpi dong xét xir phiic tham gom co:
Tham phan — Chu toa phién toa: Ba Hoang Thi Bich Thao
Cac Tham Phan: 1. Ba Truong Thi Quynh Tran

2. Ong Pao Qudc Thinh
Thu ky Toa an ghi bién ban phién tdoa: Ong Nguyén Ptrc Tuan
Dai dién Vién kjém sat nhan dan Thanh ph6é HO6 Chi Minh tham gia phién toa:
Ba Vi Thi Minh — Kiém sat vién.

Ngay 31/12/2024, tai Phong xtr 4n Toa an nhan dan Thanh phd H6 Chi Minh

xét xur phuic tham cong khai vu 4n thu Iy s6 217/2024/TLPT-KDTM ngay 31/10/2024
vé viéc: “Tranh chap hop dong thi cong”.

Do ban an kinh doanh thwong mai so tham s6 150/2024/KDTM-ST ngay
09/7/2024 cta Toa an nhan dan Quan 1, Thanh pho Ho Chi Minh bi khang c4o.

Theo Quyét dinh dua vu 4n ra xét xir phtic tham s6 6297/2024/QD-PT ngay
27/11/2024; Quyét dinh hoan phién toa s6 18451/2024/QD-HPT ngay 20/12/2024,
gilta cac duong su:

- Nouyén don: Cong ty TNHH K1
Dia chi: 4 N, Phuong D, Quan H, Tp ..
Nguwoi dai dién hop phép ciia nguyén don: Ong Mai Pinh K (Cé madr)

Dia chi: 6 Duong s6 A, phuong T, tp ., Tp . (Theo Giay uy quyén ngay
13/9/2023).

- Bi don: Tong Cong ty X - CTCP
Dia chi: A P, phuong B, Quan A, Tp ..
Nguwoi dai dién hop phdp ciia bi don: Ong Tran Manh T (C6 mat)



Dia chi: A P, phuong B, Quan A, Tp . (Theo Giay uy quyén s6 1644/TCT-PC
ngay 09/12/2024).

Nguoi khang cao: Tong Cong ty X - CTCP - 1a Bi don.

NOI DUNG VU AN:

* Theo Don khéi kién ngay 20/9/2023, trong qua trinh tham gia to tung va tai

phién toa, ong Mai Dinh K la nguweoi dai dién theo uy quyén ciia nguyén don trinh bay:
Tong Cong ty X - CTCP (viét tait CC1 hodc Tong Cong ty X) 1a bi don ky hop

dong chinh v6i Cong ty TNHH C — Tong thau thi cong du 4n Nha may N tai Khu

K - T - Thanh Héa. Theo d6, bi don ky 06 hop dong thau phu va phu luc hop dong
v6i nguyén don - Cong ty TNHH K1 (Viét tat Cong ty K1) dé nguyén don thi cong
x4y dung cac goi thau tai du 4n nay, cu thé:

Lai suat
tinh tir
Conno Con no téi  101/4/2023
o ) t!leo ]T\O’p dong(;gl Tt:a ngay den T(??mg tidn
) A Gia tri hop | Da thanh tinh dén tien ngay | 20/9/2023 09/7/2024 CC1 no
Dw an - Hop dong déng toan 01/09/2023 12/9/2023 | theo don tai Toa '
khéi kién so tham
) (tinh tron|
$0)
1 2 3 4 5=(3+4)
Hop dong thau phu
s6: HD-CC1/VT-NS2-
020 ngay 15/12/2018;
Phu luc hop dong sé:
PLHD-CC1/VT-NS2- 39,791,278,729 55,828,198,075 | 3,963,080,654 3,963,080,654
020A ngay
23/11/2019, s6:
PLHD-CC1/VT-NS2-
020B ngay 25/5/2022;
I‘I’(.l’p dong thau phu 265
s0: HP-CC1/VT-NS2- dong 26,459,982,200
026 ngay 15/10/2018;
Phu lﬁc}l;g'p dong sb: | $308995:200 1 4,361,000.000 ) 507 995200 207,995,200 -
PLHD-CC1/VT-NS2-
026A ngay 25/3/2019
Hop dong thau phu
s6: HD-CC1/VT-NS2-
028 ngay 16/0172019; 1, €1 360,449,301 [143,863,547,755 | 20,496,901,546 20,496,901,546

Phu luc hop dong so:
PLHD-CC1/VT- NS2-
028A ngay 25/5/2022




Hop dong thau phu
s0: HD-CC1/VT-NS2-
035 ngay 20/03/2019;
Phu luc hop dong so:
PLHD-CC1/VT-NS2-
035A ngay 26/02/2020
va Phu luc hop dong
s0: PLHD-CC1/VT-
NS2-035B ngay
25/5/2020

27,594,563,957

27,594,563,957

Hop dong thau phu
s6: HD-CC1/VT-NS2-
036 ngay 28/03/2019;
Phu luc hop dong so:
PLHD-CC1/VT-NS2-
036A ngay 10/4/2021

4,590,571,844

3,963,000,000

627,571,844

627,571

844

Hop dong thau phu
s0: HD-CC1/VT-NS2-
050 ngay 20/06/2020;
Phu luc hop dong so:
PLHD-CC1/VT-NS-0
50A ngay 15/7/2020
va Phu luc hop dong
s6: PLHP-CC1/VT-
NS2-050B ngay
08/8/2022

99,776,783,702

99,776,783,702

Téng cong

340,682,642,733

315,387,093,489

25,295,549,244

835,567,044

24.459,982,200

2ty dong

26,459,982,200

Bi don con no nguyén don gia tri cac hop dong con no 24.459.982.200 dong;

Tién 13i cham tra tr ngay 01/4/2023 dén ngay 01/7/2024 theo muc lii suat la
8%/mam, so tién la: 24.459.982.200 dong x 8%/nam x 15 thang = 2.445.998.220
dong. Vé tién 1ai cham tra, nguyén don dong ¥ giam mot phan trén tong tién 1ai, chi
tinh tron s6 tién 1ai 1a 2.000.000.000 (hai ty) dong. Tong cong nguyén don yéu cau
bi don thanh toan so tién la: 26.459.982.200 dong (Hai muoi sau ty bon trim nim
muoi chin triéu chin trim tAm muoi hai nghin hai trim d6ng) ngay khi 4n cé hiéu
luc phap luat.

* Bji don la Tong Céng ty X, trong qud trinh chuan bj xét xir ciing nhur tai
phién toa, nguoi dai dién theo 1y quyén trinh bay:

Bi don x4c nhan vé viéc ky két 06 hop dE‘mg thau phu va phu luc hop df’Sng vOl1
nguyén don dé nguyén don thi cong xay dung cac goi thau tai du an Nha may N tai
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Khu K - T - Thanh Héa nhu trinh bay ctia nguyén don néu trén. Tong gia tri thanh
quyét toan ctia 06 Hop dong va phu luc hop dong la: 340.682.642.734 dong (Ba
trim bén muoi ty sau trim tAm muoi hai triéu sau trim bon muoi hai nghin bay traim
ba muoi bon dong), trong d6 bi don da thanh toan: 316.222.660.534 dong. Gia tri
cong no con lai bi don chua thanh toan cho nguyén don s6 tién 1a: 24.459.982.200
dong (Hai muoi bon ty bon traim nim muoi chin triéu chin trim tAm muoi hai nghin
hai traim dong).

Tai phién toa so tham, bi don dé xuat phuwong an thanh toan nhu sau: Trong
vong hai thang ké tir ngay xit so tham bi don thanh toan 15% gia tri cong ng, so con
lai chia déu thanh toan moi thang dén hét nam 2025 va dé nghi nguyén don khong
tinh tién 13i suat cham tra.

Ban 4an kinh doanh thwong mai so tham so 150/2024/KDTM-ST ngay
09/7/2024 ctia Toa an nhan dan Quan 1, Thanh ph6 H6 Chi Minh da quyét dinh:
Can ctr khoan 1 Diéu 30, diém b khoén 1 Dicu 35, diém a khoan 1 Diéu 39, khoan
1 Biéu 147, Biéu 271, Biéu 273 Bo luat T6 tung dan su nam 2015;

Cin ct Diéu 138, Diéu 147 Luat Xay dung nim 2014; Diéu 306 Luat Thuong
mai nam 2005;

Can ct biéu 11, Piéu 13 Nghi quyét 01/2019/NQ-HDTP ngay 11/01/2019
huéng dan ap dung mot s6 quy dinh ctia phap luat vé 1ai, 14i suat, phat vi pham;

Cin ctt Nghi quyét so 326/2016/UBTVQH14 ngay 30/12/2016 quy dinh vé
mirc thu, mién, giam, thu, nop, quan 1y va sir dung an phi va 1é phi Toa an.

Can ctr Luat Thi hanh 4n dan su 2008; stra d6i, bo sung nam 2014.
1. Chap nhan toan bd yéu cau khoi kién cia nguyén don.

Buoc Tong Cong ty X - CTCP phai c6 nghia vu thanh toan cho Cong ty TNHH
K1 tong cong so tién ng goc va 1ai la: 26.459.982.200 dong (Hai muoi sau ty bon
tram nim muoi chin triéu chin trim tdm muoi hai nghin hai trim dong) ngay khi 4n
cO hiéu luc phap luat.

K& tir ngay tiép theo clia ngay xét xtr so tham cho dén khi thi hanh 4n xong, néu
Tong Cong ty X - CTCP cham thuc hién nghia vu tra s6 tién noi trén thi con phai
chiu khoan tién 14i ciia so tién con phai thi hanh an theo murc 13i suat quy dinh tai
khoan 2 Piéu 468 Bo luat dan s nam 2015.

Thi hanh tai co quan thi hanh 4n dan su c6 tham quyén.



Ngoai ra an so tham con tuyén vé an phi va quyén khang cao cua cac duong
SU.

- Ngay 19/7/2024 Tong Cong ty X c6 don khang cdo mot phan Ban an kinh
doanh thuong mai so tham s6 150/2024/KDTM-ST ngay 09/7/2024 ctia Toa an nhan
dan Quan 1, Thanh ph6 H6 Chi Minh.

Tai phién toa phuc tham:
* Pai dién Bi1 don khong déng y phén Quyét dinh cua Ban an so tham budc bi

don tiép tuc tra 14i cham thanh toan theo khoan 2 Piéu 468 Bo luat dan su nim 2015
(10%/nam), dé nghi stra lai 8%/nam nhu nguyén don da tinh.

* Nguyén don x4c dinh sau thoi diém xét xtr dé nghi tinh 13i cham thi hanh an
theo quy dinh cia Diéu 306 Luat thuong mai, nguyén don tu nguyén tinh 13i theo Iai
suat no qua han trung binh la 10%/nam.

* Y kién clia dai dién Vién kiém sdat nhan dan Thanh ph(’i: Ho Chi Minh:

-Vétod tung: Qua kiém sat vu an tir khi thu Iy vu an dén thoi diém xét xir théy
Tham phan da chap hanh dting quy dinh vé tham quyén giai quyét vu an, Toa an co
quyét dinh dua vu 4n ra xét xtr va giri ho so cho Vién kiém sat nghién ctru dung thoi
han, cap va tong dat cac vin ban to tung cho nguoi tham gia to tung va Vién kiém
sat theo diing quy dinh cua B0 luat Té tung dan su.

Viéc tuan theo phap luat cia Hoi dong xét xir: Tai phién toa tién hanh dung
trinh tw phap luat Té tung dan su.

Viéc chap hanh phap luat ctia ngudi tham gia to tung: T khi thy 1y cling nhu
tai phién toa nguyén don, bi don da thuc hién ding cac quyeén, nghia vu quy dinh
cta Bo luat T6 tung dan su.

Vé noi dung: Khong chap nhan khang céo ctia Tong Cong ty X. Dé nghi Hoi
dong xét xir can ctr khoan 1 Diéu 308 cuia Bo luat To tung dan su, gitt nguyén Béan
an kinh doanh thuong mai so tham s6 150/2024/KDTM-ST ngay 09/7/2024 ctia Toa
an nhan dan Quan 1, Thanh ph6 H6 Chi Minh.

NHAN PINH CUA TOA AN:

Can cu vao tai liéu, chiing ¢t co6 trong ho so da dugce xem xét tai phién toa,
két qua tranh tung, quan diém cua Vién kiém sat tai phién toa, Ho1 dong xét x1r nhan
dinh:

[1]. Vé to tung:



[1.1] Can ctr vao Pon khoi kién ngay 20/9/2023 ciia Cong ty K1 cap so tham
xac dinh viéc khai kién ctia nguyén don 1a tranh chap hop dong thi cong.

Can ctr Giay ching nhan dang ky doanh nghiép Cong ty co phan M dang ky lan
dau ngay 29/7/2010, thay doi lan thir 14 ngay 06/01/2023 thi Tong Cong ty X-CTCP
c6 dia chi tru s& chinh s6 A P, phuong B, Quan A, Thanh ph6é H6 Chi Minh, Toa an
nhan dan Quan 1 ap dung khoan 1 Diéu 30, diém b khoan 1 Diéu 35, diém a khoan 1
Piéu 39 Bo6 luat T6 tung dan su la dung quy dinh.

[1.2] Bi don la Tong Cong ty X khang cao mot phan Ban an kinh doanh thuong
mai so tham va da thuc hién ndp tam ung an phi phic tham dung theo quy dinh tai
Diéu 276 Bo6 luat T6 tung dan su nén tham quyén giai quyét thuoc Toa Kinh té Toa
an nhan dan Thanh phd H6 Chi Minh can ¢t theo diém b khoan 3 Piéu 38 Bo luat
Té tung dan su.

[2] Vé noi dung khang céo va trinh bay tai phién tda phiic thAm: bi don khong
dong ¥ phan Quyét dinh ctia Ban an so tham budc bi don tiép tuc tra 1di cham thanh
toan theo khoan 2 Diéu 468 Bo luat dan su nam 2015 (10%/nam), dé nghi stra lai
8%/nam nhu nguyén don da tinh.

Hoi dong xét xtr xét thay do tranh chap gitra cac bén thudc linh vuc kinh doanh
thuong mai, quyén yéu cau tién 13i do cham thanh toan la truong hop thudc pham vi
diéu chinh tai Dicéu 306 Luat thwong mai va Diéu 11 Nghi quyét 01/2019/NQ-HDTP
ngay 11/01/2019 ctiia Hoi dong tham phan Toa an nhan dan toi cao.

Hoéi dong xét xir phic tham thu thap 14i suat trung, dai han cia Ngan hang
TMCP C1 cung cap ngay 15/7/2024 1a 12,50%/nam, 13i suat no qua han = 150% lai
suat vay trong han 1a 18,75%/niam; Ngan hang TMCP D cung cap ngay 17/7/2024 1a
9%/nam, 13i suat ng qua han = 150% lai suat vay trong han la 13,5%/nim; Ngan
hang N1 cung cap ngay 16/7/2024 1a 9%/nam, 13i suat no qua han = 150% lai suat
vay trong han 1a 13,5%/nam. Vay lai suat ng qua han trung binh cua 03 ngan hang
trén la 15,25%/nam.

Tai phién tda so tham nguyén don tu nguyén tinh 1di cham tra 1a 8%/nam,
khong phai cac duong su thoa thuan lai cham tra 8%/nam do d6 bi don khang céo
cho ring theo quy dinh diém a khoan 1 Diéu 13 Nghi quyét 01/2019/NQ-HDTP ngay
11/01/2019 ctia Hoi dong tham phan Toa an nhan dan toi cao thi phai tinh 13i cham
tra theo 1ai suat thoa thuan 8% la khong c6 co sé.



Phan Quyét dinh cia Toa an cap so tham co6 ndi dung: “Ké tir ngay tiép theo
cia ngay xét Xt so tham cho dén khi thi hanh 4n xong, néu Tong Cong ty X - CTCP
cham thuc hién nghia vu tra sd tién noi trén thi con phai chiu khoan tién 13i cua sb
tién con phai thi hanh an theo muc 1a1 suat quy dinh tai khoan 2 Diéu 468 Bo luat
dan su nam 2015 la chua chinh xac.

Tai phién toa phuc tham nguyén don khong dong ¥ tiép tuc tinh 13i 8% ma yéu
cau tinh 13i theo 13i suat no qua han trung binh trén thi truong tai thoi diém thanh
toan quy dinh tai Diéu 306 Luat thwong mai, nguyén don tur nguyén tinh 13i suat no
qua han trung binh trén thi truong la 10%/nam. Nhu di phan tich trén 14i suat no qua
han trung binh cua 03 ngan hang trén la 15,25%/nam, nguyén don tg nguyén tinh
10%/nam la c6 loi cho bi don nén ghi nhan.

Do d6 can diéu chinh nhu sau: “Ké tir ngay tiép theo ciia ngay xét xir so tham
cho dén khi thi hanh an xong, Tong Cong ty X - CTCP con phai chiu khoan tién Iai
cua sO tién goc con phai thi hanh an theo muc 13i suat ng qua han trung binh trén thi
truong tai thoi diem thanh toan twong tng véi thoi gian cham tra quy dinh tai Diéu
306 Luat thuong mai (nguyén don tu nguyén tinh 13i suat no qua han trung binh trén
thi treong 1a 10%/nam)”.

[3] Tai phién toa phuc tham, dai dién Vién kiém sat dé nghi khong ch:’flp nhan
khang c4o cta bi don, dé nghi Hoi dong xét xir giir nguyén ban an so tham. Dé nghi
cta dai dién Vién kiém sat 1a phu hgp véi nhan dinh cua Hoi df’ing Xét X nén chép
nhan.

[4] Vé an phi phuic tham: Do gitt nguyén ban 4n so tham nén nguoi khang
cdo phai chiu an phi phtic tham theo quy dinh tai khoan 1 Diéu 148 Bo luat T tung
dan su.

Tt nhitng nhan dinh trén,
- Can ctir Khoan 1 Diéu 308 Bo luat To tung dan su nim 2015;
QUYET PINH:
- Khong chap nhan khang c4o cua bj don Tong Cong ty X - CTCP.

- Giir nguyén Ban an kinh doanh thwong mai so tham s6 150/2024/KDTM-
ST ngay 09/7/2024 ctia Toa an nhan dan Quan 1, Thanh pho Ho Chi Minh.

1. Chap nhan toan bd yéu cau khoi kién cia nguyén don.

Budc Tong Cong ty X - CTCP ¢6 nghia vu thanh toan cho Cong ty TNHH K1
sO tién 26.459.982.200 dong (Hai muoi sau ty bon tram nam muoi chin triéu chin
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tram tdm muoi hai nghin hai traim dong) bao gdm no gbc 24.459.982.200 dong (Hai
muoi bon ty bon trim nidm muoi chin triéu chin trim tdm muoi hai nghin hai trim
dong) va 1ai cham thanh toan 2.000.000.000 dong (Hai ty dong) ngay khi an c6 hiéu
luc phap luat.

Ké tr ngay tiép theo cua ngay xét xir so tham cho dén khi thi hanh an xong,
Tong Cong ty X - CTCP con phai chiu khoan tién 14i cta so tién géc con phai thi
hanh 4n theo mrc 13i suat no qua han trung binh trén thi truong tai thoi diém thanh
toan twong ung voi thoi gian cham tra quy dinh tai Diéu 306 Luat thuong mai
(nguyén don tu nguyén tinh 13i suat ng qua han trung binh trén thi trudong la
10%/nam).

Thi hanh tai co quan thi hanh 4n dan sy c6 tham quyén.
2. Vé an phi:
2.1 An phi kinh doanh thwong mai so thim:

Tong Cong ty X - CTCP phai chiu 4n phi so tham so tién: 134.459.982 dong
(Mot traim ba muoi bon triéu bon trim nim muoi chin nghin chin tram tdm muo1 hai
dong).

H lai cho Cong ty TNHH K1 s6 tién tam tng an phi so tham da nop 1a 66.637.658
(Sau muroi sau triéu sau tram ba muoi bay nghin sau trim nim muoi tam) dong theo
Bién lai thu tam tGng 4n phi s6 AA/2023/0044797 ngay 26 thang 10 nim 2023 cua
Chi cuc Thi hanh an dan sy Quan 1, Tp ..

2.2. An phi kinh doanh thuong mai phuic tham:

Tong Cong ty X - CTCP phai chiu an phi phic tham 2.000.000 dong (Hai
triéu dong) nhung duoc trir vao so tién tam tng an phi phic tham da nop 1a 2.000.000
dong (Hai triéu dong) theo Bién lai thu tam g 4n phi, 1é phi Toa an s6 0008481
ngay 06/8/2024 cta Chi cuc Thi hanh 4n dan su Quan 1, Thanh pho Ho Chi Minh.
Tong Cong ty X — CTCP da dong du an phi kinh doanh thwong mai phtc tham.

Truong hop ban an duoc thi hanh theo quy dinh tai Piéu 2 Luat Thi hanh an
dan sy nam 2008 stra doi, bo sung nam 2014 thi nguoi duoc thi hanh an dan su,
ngudi phai thi hanh 4n dan sur c6 quyén thoa thuan thi hanh an, quyén yéu cau thi
hanh an, ty nguyén thi hanh an hoac bi cudng ché thi hanh an theo qui dinh ta1 cac
Diéu 6, 7a, 7b va 9 Luat Thi hanh 4n dan su nam 2008 stra doi, bo sung nam 2014.
Thot hi¢u thi hanh an dugc thuc hién theo quy dinh tai diéu 30 Luat Thi hanh an dan
su nam 2008 stra d6i, bd sung nam 2014,

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.



Noi nhin: , TM HOQI PONG XET XU PHUC THAM
-~ TG ancnhan dan'ton ¢a0; THAM PHAN CHU TOA PHIEN TOA
- Toa an nhan dan cap cao tai TP HCM; :

- Vién kiém sat nhan dan toi cao;

- VKSND Thanh phé H6 Chi Minh;

- Cuc THA DS TPHCM;

- Chi cuc THA DS Quan 1;

- TAND Quan 1;

- Cac duong su:

- Luu VP, ho so vu 4n.

Hoang Thi Bich Thao



