TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH TAY NINH Poc lap — Tw do — Hanh phuc

Ban 4n s6: 88/2020/DS-PT
Ngay 02-6-2020
VIv “Tranh chap hop dong gép hui”

) _ NHAN DANH i
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH TAY NINH

- Thanh phéin Hpi dong xét xir phiic tham gom co:

Théam phan — Chii toa phién toa: Ba Nguyén Thi An Tién.

Cdc tham phan: Ong Lam Vin Be;

Ba Nguyén Thi Thiiy Phuong.

- Thw ky phién toa: Ba Ha Thi Cam Van — Thu ky Toa an nhan déan tinh
Tay Ninh.

- Pai dién Vign Kiém sdt nhin dan tinh Tay Ninh: Ba Nguyén Thi Thu
Sinh - Kiém sat vién tham gia phién toa.

Trong cac ngay 27 thang 5 va ngay 02 thang 6 nam 2020, tai tru s& Toa an
nhan dan tinh Ty Ninh xét xt phtc tham cong khai vy an dan sy thu ly 50

41/2020/TLPT-DS ngay 14 thang 01 nim 2020 vé viéc “Tranh chip hop dong gop
hui”.

Do ban an dan su so tham sé 65/2019/DS-ST ngay 22 thang 11 nam 2019
cua Toa an nhan dan thi xa H, tinh Tay Ninh bi khang nghi, khang céo.

Theo quyét dinh dua vu an ra xét xir phiic tham sé 152/2020/QDPT-DS
ngay 28 thang 4 nam 2020, gitra cac duong su:

1. Nguyén don: Ba Tran Thi H, sinh nim 1963; Pia chi: khu phd H,
phuong T, thi xa H, tinh Tay Ninh; (C6 mat).

2. Bi don:

- Ong Pham Vin N, sinh nim 1965; Dia chi: khu phé H, phuong T, thi xa
H, tinh Tay Ninh; (C6 mat)

- Ba Nguyén Thi T (Tw), sinh nim 1962; Chd & hién nay: khu phd H,
phuong T, thi xa H, tinh Tay Ninh. (C6 mat)

3. Nguoi cd quyén loi va nghia vu lién quan: Chi Pham Thi Bich O
(Lung), sinh nam 1979; Bia chi: S6 D37/12, t6 39, khu pho H, phuong T, thi xa
H, tinh Tay Ninh; (C6 mat)

4. Nguoi khang nghi: Vién truéng vién kiém sat nhan dan tinh Tay Ninh
khang nghi



5. Nguoi khang cdo: nguyén don ba Tran Thi H.
NOI DUNG VU AN:

Theo don khoi kién ngay 26 thang 8 nam 2019 qua trinh gidi quyét vu dan
nguyén don ba Tran Thi H trinh bay:

Ba 1a chu hui, do quen biét nén ba c6 cho chi Pham Thi Bich O (tén thuong
goi 12 Lung) tham gia 01 phan hyi va chi O c¢6 tham gia dum cho vo chdng cia
cdu rudt chi O 14 6ng Pham Vin N, ba Nguyén Thi T 01 phin cing day hui
5.000.000 d6ng mo ngay 01/3/2014 am lich, méan hyi ngay 01/01/2016 am lich;
gbm 24 phan trong danh sach huyi vién ba ghi tén “Lung + N¢” dia chi Hiép Hoa
tham gia 02 phan ¢ s6 thr ty 4. Ngay 01/3/2014 am lich & ky hui dau tién chi O
kéu gia 1.400.000 dong, hdt hui dum cho 6ng N&, ba T duoc sd tién 82.800.000
ddng, trir tién hoa hong 2.500.000 ddng, nén ba H giao cho chi O sb tién hyi hét
duoc 80.300.000 dong. Chi O, ong N&, ba T ¢6 ky tén vao gidy nhan tién ngay
04/3/2014 am lich. Sau khi hét hui, chi O ¢6 gdp lai cho ba phan hui da hét cua
ong No, ba T 15 ky, do ba bi bénh phai di diéu tri nén hui hoat dong dén ky thir 16
thi ngung. Ba khdéi kién yéu cau ong No, ba T tra 08 ky hui con phai gop la
40.000.000 dong, khong yéu cau tinh tién 1ai. Trong qua trinh hoa giai, ba yéu cau
ong N&, ba T tra lai 08 phan hyi tinh theo gia von 3.600.000 dong x 8 phan =
28.800.000 déng. Sau khi ba bi v& hui, cong s6 thi ba con no tién hui cua chi O,
ba da tra nhiéu lan, mdi thang 1.000.000 dong tong cong dugc 32.000.000 dong,
ba ddng ¥ khéu trir vao sb tién ba no chi O trong nhitng day hui khac.

* Ong Pham Vin N va ba Nguyén Thi T trinh bay:

C)ng la cau rudt cua chi O, ba con xa voi chéng cta ba H. Tt trude dén nay
vo chong ong ba khong tham gia hui ctia ba H. Do chi O ¢6 ndi xin ba H cho tham
gia 02 phan hui 5.000.000 dong nhung ba H chi cho tham gia 01 phan, nén chi O
nhd 6ng ba ding tén tham gia dum cho chi O 01 phan, 6ng dong ¥ nhung thuc té
phan hyi nay do chi O truc tiép di khui hui va dong tién hui cho ba H, ong ba
khong 1an nao khui hui, déng hui cho ba H va ciing chua 1an nao gip mit ba H dé
noi chuyén vé phan hui nay. Chi O ¢6 giao gléy nhan tién hot hui ngay 04/3/2014
s6 tién 80.300.000 dong kéu ong ba ky tén dé chi O nhan tlen ong co ky tén
nhung ba T khong c6 ky tén trong gidy, ong ba khong nhéan sO tlen hot hui nao do
ba H hay chi O giao. Do d6 6ng ba khong dong y tra cho ba H s tién nao, vé tién
no hui do ba H ty tinh toan véi chi O.

* Chi Pham Thi Bich O trinh bay:

Chi ¢6 xin ba H tham gia 02 phan hui 5.000.000 dong dé chi danh dum tién
mua dat cat nha ¢ nhung do ba H khong tin tuong nén chi cho chi tham gia 01
phan. Chi O c6 nhd ong Né, ba T dung tén tham gia dum chi 01 phan, nén trong
danh sach hui vién ba H ghi tén chi O (Lung) + N& tham gia 02 phan. Chi O kéu
1.400.000 dong hét ky hui dau tién, sau khi trir tién hoa hdong con lai 80.300.000
dong, do chi n6i 1a hét phan hyi dum cho 6ng N&, ba T nén ba H ¢6 yéu cau chi



dem gidy nhan tién hét hui cho 6ng N&, ba T ky tén thi bd H méi giao tién hui cho
chi. Ong N& ¢6 ky tén vao gidy nhan tién, ba T khdng cd ky, do thoi gian d3 1au
nén chi khong nhé 1a chit “Tu” 1a do ai ky. Sau d6 ba H giao 80.300.000 dong tién
hét hui cho chi, chi Hoa ky tén nhan tién va st dung, khong giao cho 6ng No, ba
T. Sau khi hét hui, hang thang chi gop lai cho ba H 01 phan hui séng va mot phan
hui chét dén hét ky thar 16 thi ba H bi v& hui nén ngung dén nay.

Ngoai ra, chi O con tham gia nhidu day hui khac do ba H 1am chi. Sau khi
ba H bi v& hui, hai bén c6 chdt s6 ddi v6i nhitng day hui khéac, sau khi khau trir
tién hui chét v6i hui séng thi ba H con no tién hui cua chi O, ba H da tra dan cho
chi O mdi thang 1.000.000 dong, tong cong duoc 32.000.000 dong, ba H cb ghi sb
theo doi.

Pbi voi day hui 5.000.000 d6ng chi O khoi kién yéu cau ba H tra cho chi
tién hui gbc phan chua hot da gop cua 16 ky thanh tién theo s6 ba H cong 1a
53.560.000 dong Trong so tién ba H tra dan dugc 32.000.000 dong, chi O khau
trir 13.560.000 dong trong day hui 5.000.000 dong, nén trong day hui nay thi ba H
con phai tra lai cho chi O 40.000.000 dong, con lai sb tién 18.440.000 dong dé
khau trir vao nhitng day hui khac ma ba H con no tién chi O.

Pbi v6i phan hui chi da hdt (ghi tén ciia 6ng Né) 1a hui cta chi tham gia nén
chi nhan trach nhiém tra cho ba H, chi da nhan so tién hét hui do ba H giao la
80.300.000 dong, trong d6 chi da dong lai 15 ky hui chét x 5.000.000 dong/ ky =
75.000.000 ddng, chi déng ¥ bu thém 5.300.000 déng thanh 80.300.000 dong dé
hoan tra lai phan hui nay cho ba H. Ba H yéu ciu tra 28.800.000 dong, chi O chi
ddng ¥ tra 5.300.000 dong, khau trir ciia day hui nay 40.000.000 dong - 5.300.000
ddng, chi O yéu cau ba H tra sé tlén gbc 34.700.000 dong, khong yéu cau tinh tién
1ai. Con cac day hui khac va sO tién ba H da tra con lai 18.440.000 dong giita chi
O va ba H sé& tu giai quyét sau.

Tai ban dn so tham sé 65/2019/DS-ST ngay 22-11-2019 cua Toa dn nhdn
dan thi xa H, tinh Tay Ninh Quyét dinh:

Ap dung Diéu 479 ciia Bo luat Dan su nim 2005; cac Piéu 29, 30 Nghi
dinh s6 144/2006/ND-CP ngay 27/11/2006 ctia Chinh phu; Piéu 26 Nghi quyet sO
326/2016/UBTVQH14 ngay 30/12/2016 cta Uy ban thuong vu Qubc hoi vé 4an
phi, 1¢ phi Toa an:

- Khong chap nhan yéu cau khdi kién cta ba Tran Thi H vé viéc doi ong
Pham Van N, ba Nguyén Thi T tra sd no tién hui 28.800.000 déng (hai muoi tam
tri¢u tam tram nghin déng). Ghi nhan chi O tu nguyén tra cho ba H s6 no tién hui
5.300.000 dong d6i v6i day hui ma chi O nho 6ng Ng, ba T dung tén dam va chi
O da hot.

- Chip nhan yéu cau khoi kién cta chi Pham Thi Bich O dbi voi ba Tran
Thi H. Budc ba H ¢6 nghia vu tra cho chi O sd tién hyi gbc 53.560.000 ddng (nim
muoi ba triéu nim trim siu nghin dong). Ghi nhan chi O dong y khau trur



5.300.000 dong doi véi phan hyi ma chi O d& hot va khau trir 13.560.000 dong
trong tong so tién 32.000.000 dong ma ba H da tra cho chi O, nén budc ba H phai
trd lai cho chi O 34.700.000 dong, con lai sd tién hyi bad H di tra cho chi O

18.440.000 dong s& khau trir trong s6 no tién hui ma ba H con ng chi O & nhiing
day hui khéac.

Ngoai ra ban 4n con tuyén vé an phi, nghia vu chdm thi hanh 4n, quyén
khang céo cua cac duong su.

* Noi dung khang nghi: Theo Quyét dinh khang nghi phuc tham sb
02/QDKNPT-VKS-DS ngay 19-12-2019 cta Vién trudng vién kiém sat nhan dan
tinh TAy Ninh d& nghi huy ban an dan su so tham s6 65/2019/DS-ST ngay 22-11-
2019 cua Toa an nhén dan thi xa H, tinh Tay Ninh, chuyén ho so vu an cho Toa an
nhan dan thi xa H giai quyét lai theo tha tuc so tham

* Noi dung khang cao:

Theo don khéang céo dé ngay 06-12-2019 cta ba Tran Thi H, ba H khéang
cao cho rang phén hyi chi O da linh hyi la cia 6ng No ba T; Chi O chi dung tén
tham gia dum nén yéu cau ong No ba T tra cho ba 28.800.000 dong tién hui.

* Tai phién toa phic tham:

Ba H va chi O thong nhat trinh bay: Chi O ¢6 tham gia 05 day hui do ba H
lam chu thao. Cu thé:

- Day hui 5.000.000 dong/thang m& ngay 01/3/2014. Day hui nay co 24
phan, chi O tham gia 02 phan trong d6 c6 01 phan tham gia dim cho 6ng Né va ba
T. Ngay 01/3/2014, chi O khui gia 1.400.000 dong hét 01 phan hui duogc
80.300.000 dong; phan hui nay chi O néi hét dum cho 6ng N& ba T. Day hui nay
m¢ dugce 16 ky thi ngung. Phan hui chua hét, chi O da gb6p dugce 53.560.000 déng.
Dbi voi phan hyi d hét chi O con 08 ky chwa gop, mdi ky 3.600.000 dong, tong
cong 28.800.000 dong;

- Day hui 5.000.000 déng/thér}g, m¢ ngay 12/11/2014. Chi O tham gia 01
phan; chua hot, da gép duoc 07 ky, tong cong 22.010.000 dong;

- Day hyi 2.000.000 dong/thang mé ngay 20/01/2013; gom 25 phan chi O
tham gia 01 phan. Chi O hét hui ¢ ky tha 10, con 06 ky chua gop, moi ky
1.460.000 dong, tong cong 8.760.000 dong;

- Day hyi 3.000.000 dong/thang, mo ngay 06/01/2015. Day hyi nay chi O
tham gia 01 phan, chua hot, da gép dugc 05 ky tong cong 9.630.000 dong;

- Day hui 1.000.000 dong mé ngay 09/01/2015, mot thang md 02 1an. Day
hui nay gém 24 phan, chi O tham gia 02 phan. Ky thir 09, chi O khui gia 250.000
ddng, hdt duge 18.000.000 dong; con 15 ky chwa gop tong cong 11.250.000 dong.
01 phan hui chua hét, chi O da gop dugc 6.585.000 dong. Ddi véi day hui nay, ba
H va chi O théng nhat cin trir khoan tién hui chi O chua gop vao khoan tién hui
chi O dd gop cua day hyi chua hét, chi O con ng ba 4.665.000 dong.
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Sau khi ngung hui, bél‘ H di tra chi O nhiéu 1an mdi 1an 1.000.000 dong,
dugc tong cong 32.000.000 dong.

Cén trr cdc khoan ba H n¢ chi O 39.775.000 dong; chi O ng ba H
28.800.000 dong cua day hui 5.000.000 dong ngay 01/3/2014

Ba H trinh bay: Péi voi day hyi 5.000.000 déng ngay 01/3/2014 chi O hét
chua gop lai 8 ky, ban dau tinh véi nhau chi O ng 40.000.000 déng. Do d6 cin trir
la xong khong ai con no ai nhung chi O khong dong ¥ nén ba khoi kién. Tai toa
phuc tham, ba yéu ciu chi O tra cho ba 28.800.000 dong tién cua day hui
5.000.000 dong ngay 01/3/2014; ba déng v tra cho chi O tlen cac day hui chi O
chua hét tong cong sau khi can trir con 39.775.000 dong, can trir 02 khoan nay
ntra thi ba chi con ng chi O 10.975.000 dong

Chi O trinh bay: Chi yéu cau ba H tra cho chi 39.775.000 dong tién hui chi
da gop cho cac day hui nhung chua hét. Khong dong y tra cho ba H 28.800.000
dong vi hui da ‘ngung nén chi khong dong v g0p tlep cac ky con lai sau khi ngung
hui, ma chi dong y tra 5.300.000 dong sau khi can trir phan hui da hot duogc
80.300.000 dong vao khoan tién da gop 75.000.000 dong.

Y kién Kiém sat vién:

- Viéc tudn theo phdp ludt t6 tung cia Tham phdn, Héi dong xét xir va T hue
ky phién toa: Tham phan thu Iy vu an, thu thap chimg ct, chuan bi xét xir va quyet
dinh dua vy an ra xét xur deu dam bao ding qui dinh vé thoi han, ndi dung, thim
quyen theo luat Bo luat td tung dan sy; Hoi dong xét xur, Thu ky phién toa thuc
hién dung trinh ty, thu tuc ddi voi phién toa phuc tham dén su.

- Vé viéc tudn theo phdp ludt cia nhitng nguoi tham gia t6 tung: Déu thuc
hién diing quyén va nghia vu ctia minh, chap hanh t6t ndi qui phién toa.

- Vé ngi dung: Tai phién tda, ba H thay d6i yéu cau khoi kién, yéu cau chi
O tra cho ba 28.800.000 dong cua ddy hui 5.000.000 dong ngay 01/3/2014. Do d6
Kiém sat vién rat mot phan khéng nghi 601 phan nay. Ba H va chj O thong nhat
cac day hui chi O tham gia, cling nhu s6 tién hui chi O di goép chua hét va khoan
tién hui chi O chua gép sau khi ngung hui. Pé nghi can ct Piéu 309 B luat to
tung dan sy, stra ban an so tham.

NHAN PINH CUA TOA AN:
Sau khi ,nghién c17'ru cac tai liéu co‘ trong hd so vu an dugc tham tra tai
phién toa, y kién cta Kiém sat vién, Hoi dong xét xir nhan dinh:
[1] Xet khang nghi cua Vién truong Vién kiém sat nhan dan tinh Tay
Ninh; khang cdo cua ba H thay rang:

Qua trinh thu thap chung ct tai Toa 4n cap so thAm ciing nhu phién toa
phuc thdm, ba H va chi O théng nhat dbi v6i phan hui di hét cua day hui
5.000.000 dong md ngay 01/3/2014, chi khui 1.400.000 dong, ngung hui tir ky
16 con lai 08 ky chua gop mdi ky 3.600.000 dong. Toa an cap so tham nhan dinh
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giao dich hui gitra ba H va chi O khong thyc hién dén cung la do 16i ctia ba H
nén chi O chi tra cho ba H 5.300.000 ddng, ma khong chap nhan khoi kién cua
ba H vé viéc yéu cau chi O tra 08 ky hui chua gop voi sb tién 28.800.000 dong 1a
khdng ding quy dinh tai Khoan 1 Diéu 30 cua Nghi dinh sé 144/2006/ND-CP
ngay 27/11/2006. B&i 1&, khi hot hui, bd H da giao tién hui cho chi O cua 24
phan hui. Nhu vy, mic du day hui ngung & ky thtr 16 nhung vin con 08 phan
hui van chwa hét va chi O phai co nghia vu giao ddy du 08 phan hui cho ba H dé
ba H tra cho 08 phan hyi chua duoc hét. Vi day hui ngung giao dich gitta chimg
nén viéc ba H yéu cau chi O tra 08 ky hyi mdi ky 3.600.000 déng 1a hoan toan
phu hop. Khang céo ciia ba H, khang nghi ctia Vién kiém sat phan nay dugc chap
nhan.

[2] Xét khang nghi d6i v6i phan can trir no hyi: Loi khai cac duong su tai
Toa an cip so tham thé hién, sau khi ngung hui ba H da tra cho chi O nhiéu lan
duoc 32.000.000 dong, cic bén di cin trir cac day hui va ba H chi con ng chi O
10.948.000 déng (But luc ) 61). Toa an cép so tham thuc hién viéc can trir hui
trong khi chua 1am r& cac khoan tién chi O da gop, di hot 1a chua chinh xéc. Tai
phién toa phuc tham, ba H va chi O thong nhat tong khoan tién cac phan hui
chua hot cta cac day hui chi O di gop cho ba H 13 85.200.000 dong. Trir khoan
tién hui 4.665.000 dong chi O con phai gop cua day hui 1.000.000 dong,
8.760.000 dong cua day hui 2.000.000 dong va 32.000.000 dong ba H da tra.
Nhu vay, ba H con phdi tra cho chi O 39.775.000 df)ng Chi O yéu cau ba H tra
cho chi 39.775.000 dong 1a c6 can cir; chi O khong dong ¥ can trur, ciing khdng
yéu cau tinh 13i. Khang nghi ctia Vién kiém sat c¢6 co sd, duoc chap nhan.

[3] Tai phién toa phuc tham, ba H thay déi khai kién, yéu cau chi O tra tién
hui cua day hui 5.000.000 dong ngay 01/3/2014 nén Kiém sat vién thay doi khang
nghi, khong d€ nghi huy ban an so tham, d¢ nghi sua ban an theo quy dinh tai
bicu 309 Bo luat té tung dan su.

[4] An phi:

Ba H khong phai chiu 4n phi phic tham do khang cao duoc chip nhan

Cac duong sy phai chiu an phi so tham theo quy dinh cua phap luat

Vi cac 1€ trén;

QUYET PINH:

Can ctr Piéu 309 cua Bo luat to tung dan su;

Stra Ban 4n dan su so tham sb 65/2019/DS-ST ngay 22-11-2019 ctia Toa an
nhan dén thi xa H, tinh Tay Ninh.

Ap dung Diéu 29, Piéu 30 cua Nghi dinh sb 144/2006/ND-CP ngay
27/11/2006 ctia Chinh phu; Diéu 26 cua Nghi quyet sd 326/2016/UBTVQH14
ngay 30/12/2016 ctia Uy ban thudng vu Qudc hdi vé an phi, 1é phi Toa an:



1. Chap nhan yéu cau khdi kién cta ba Tran Thi H ddi v6i chi Pham Thi
Bich O.

‘ Buoc chi Pham Thi Bich O ¢6 nghia‘ vu tra cho ba Tran Thi H 28.800.000
dong (Hai muoi tam tri€u tdm tram nghin dong).

2. Chép nhan yéu cau phan t6 cua chi Pham Thi Bich O d6i v6i ba Tran Thi
H.

Budc ba Tran Thi H ¢ nghia vu trd cho chi Pham Thi Bich O 39.775.000
dong (Ba muoi chin tri€u bay tram bay muoi lam nghin dong).

3. An phi dan sy so tham:

Chi Pham Thi Bich O phai chiu 1.440.000 dong. Khiu trir vao s tién tam
mg 4n phi chi O di nop 1.000.000 dong (Mdt triéu dong) theo bién lai thu sb
0008081 ngay 09/10/2019 ctia Chi cyc thi hanh 4n déan sy thi xa H, tinh Tay Ninh.
Chi O cOn phai nop tiép 440.000 dong (Bén tram bén muoi nghin dong).

Ba Tran Thi H phai chiu 1.989.000 dong. Khau trir vao sb tién tam tng an
phi ba H da nop 1.000.000 dong (Mot tridu dong) theo bién lai thu sé6 0013871
ngay 26/8/2019 cta Chi cuc thi hanh an dan su thi xa H, tinh Tay Ninh. Ba H con
phai nop tiép 989.000 dong (Chin trim tam muoi chin nghin dong).

4, Ap phi dén sy phuc tham: Hoan tra cho ba Tran Thi H 300.000 (Ba tram
nghin) dong tién tam Gng an phi dan sy phiic tham ba da ndp theo bién lai thu s6
0008254 ngay 09-12-2019 ctia Chi cuc Thi hanh an dan sy thi xa HoaThanh, tinh
Tay Ninh.

Ké tir ngay c6 don yéu cau thi hanh an ctia nguoi duoc thi hanh an cho dén
khi thi hanh 4n xong, tit ca cac khoan tién, hang thang bén phai thi hanh an con
phai chiu khoan tién 13i ctia s6 tién con phai thi hanh an theo muc 1ai sudt quy
dinh tai khoan 2 Diéu 468 B0 luat Dan sy.

Trong truong hop Bén 4n duge thi hanh theo quy dinh tai Diéu 2 Luat Thi
hanh an dan sy thi nguoi dugc thi hanh 4n dan sy, nguodi phai thi hanh an dan sy
c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, Piéu 7 va Diéu 9 Luat
Thi hanh an déan sy; thoi hiéu thi hanh an duoc thuc hién theo quy dinh tai Diéu 30
Luat Thi hanh an dan su.

Bén 4n phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an.

TM. HQI PONG XET XU PHUC THAM
Noi nhin: THAM PHAN - CHU TQA PHIEN TOA

_ VKSND tinh: (ba ky)
-TANDH.;

- Chi cuc H;

- Phong KTNV;

- Cac duong sy;

- Luu hd so;



- Luu tip an.

Nguyén Thi An Tién






