TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO RACH GIA Doc 1ap - Tw do - Hanh phuc
TINH KIEN GIANG

Bén 4n s6: 07/2021/KDTM-ST
Ngay: 14 va 17/5/2021.
VIV: “Tranh chdp hop dong thi cong”.

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO RACH GIA, TINH KIEN GIANG

Thanh phan Héi dong xét xir so' thim gom co:

Tham phan - Chii toa phién toa: Ba Vii Thi Phwong Thanh.

Cdc Hoi tham nhén dan:

1. Ba: Tran Thj L¢.

2. Ong: Nguyén Quéc Tién.

Pai dién Vién kiém sdt nhan dan thanh phé Rach Gia tham gia phién toa:
Ba Pong Thanh Lam — Kiém sat vién.

Thu ky phién toa: Ong Nguyén Ngoc Ta - Thu ky Toa an nhan dan thanh
phé Rach Gi4, tinh Kién Giang.

Trong cac ngay 14 va 17 thang 5 nam 2021, tai tru s& Toa an nhan dan thanh
phd Rach Gia, tinh Kién Giang xét xir so tham cong khai theo thu tuc thong
T1huong vu an kinh doanh thuwong mai thu 1y sd: 26/2020/TLST-KDTM ngay 02
thang 7 nam 2020, vé “Tranh chap hop dong thi cong” theo Quyét dinh dua vy an
ra xét xir so: 17/2021/QDXXST-KDTM ngay 09 thang 3 nim 2021 giita cac duong

su:

* Nguyén don: Cong ty phat trién ha tang Khu KT (nay la Trung tam
phit trién ha tang Khu KT).

Dja chi: S6 531 duong Nguyén Trung Truc, phudng An Hoa, thanh phd
Rach Gi4, tinh Kién Giang.

Nguoi dai dién theo phap luat: Ong Phan Thanh S. Chuc vu: Giam déc.
(C6 mat).

* Bidon: Congty TNHH Thanh T.

Dia chi try s¢: S6 187 dudng Lé Phung Hiéu, phuong Vinh Béo, thanh phd
Rach Gia4, tinh Kién Giang.

- Nguwoi dai dién theo phap luat:

1. Ong Ngb Pire T1 — Chirc vy: Giam doc Cong ty (da chét);



2. Ong Ngd Minh T2, sinh ndm: 1995 — La thanh vién gop vén ctua Cong
ty va la nguoi dai dién hop phap ctia 6ng Ngd Ptrc T1 (Do 1a con trai cua 6ng T1
— Co6 mait).

Noi PKTT: S6 187 duong Lé Phung Hiéu, phudng Vinh Béo, thanh phd
Rach Gi4, tinh Kién Giang.

Chd & hién nay: L6 8-Can 9 dudng Phan Thi Réang, khu phd 4, phuong An
Hoa, thanh phé Rach Gia, tinh Kién Giang.

* Nguoi dai dién hop phap:

1. Ba Nguyén Thi T3, sinh nim: 1974 — La ngudi dai dién hop phap cua
Ong Ngob D}'J:C T1 va chi Ngbé Bao C (Do la vg ciia 6ng T1 va la me rudt chi Ngo
Béo C — Vang mat).

,2. Chi Ngo Bao C, sinh ngay: 12/01/2013 — La con gai cua 6ng Ngo Duc
T1. (Vang mat)

Noi DKTT: S6 187 duong Lé Phung Hiéu, phudng Vinh Bao, thanh phd
Rach Gia, tinh Kién Giang.

Chd & hién nay: L6 8-Can 9 duong Phan Thi Rang, khu phd 4, phuong An
Hoa, thanh pho Rach Gi4, tinh Kién Giang.

3. (A)ng, Ngo DPurc C, sinh nam: 1943 — La cha rudt cua 6ng Ngb buc T1.
(C6 don xin vang mat)

4, ’Bé Ha Thi L, sinh nam: 1941 — La me rudt ctia 6ng Ngo DPtac T1. (Co
don xin vang mat)

Cung dia chi: S6 24 duong Bui Thi Xuén, phudng Vinh Bao, thanh phd
Rach Gi4, tinh Kién Giang.

* Ngudi lam ching:

1. Cong ty c6 phan Bat dong sin KG.

Dja chi: S6 738 duong Nguyén Trung Truc, phuong An Hoa, thanh phd
Rach Gia4, tinh Kién Giang.

Nguoi dai dién theo phap luat: Ong La Hai B. Chuc vu: Tong Giam ddc.

Nguoi dai dién theo uy quyén tham gia t6 tung: Ong Huynh Ba B. Chuc
vu: Truong Phong Pau tu va Tu van xay dung COng ty co phan Bat dong san KG.
(C6 mat)

2. Ngan hang TMCP QP - Chi nhanh Kién Giang. (Vang mit)

Dia chi: S6 24-26-28 duong Tran Phi, phuong Vinh Thanh, thanh pho
Rach Gi4, tinh Kién Giang.



NOI DUNG VU AN:

* Trong qud trinh 16 tung va tai phién toa, nguoi dai dién theo phap luat
ciia nguyén don CONQ ty phdt trién ha tang Khu KT (nay 1a Trung tdm phdt trién
ha tang Khu KT) - 6ng Phan Thanh S trinh bay:

Vao nam 2018, Cdng ty phat trién ha tang Khu KT va Céng ty TNHH
Thanh T ¢ ky két Hop dong s6 10/2018//HPKT-TCXD ngay 29/6/2018 vé viéc
thuc hién goi thau sé 135:

+ Thi cong xay dung hang muc hang rao Khu cong nghiép Thanh Lc doan
dai 942,497m (tor km 0+762,85 dén km 1+705,347) va doan dai 884,7m (tor km
040,000 dén km 0+884,7), thudc du an: Pau tu xay dung ha ting k¥ thuat Khu
cong nghiép Thanh Lc (mdi), giai doan quy mo 150ha.

+ Thoi gian thuc hién hop dong 1a: 210 ngay (ngdy giao mit bang 1a ngay
16/7/2018, ngay két thiic hop dong 1a ngay 24/4/2019).

+ Gia tri hop dong 1a: 5.994.109.327 ddng.

+ Tam tng hop dong: 40% gia tri hop dong 1a 2.397.643.000 dong.

Trong qué trinh thi cdng, Céng ty TNHH Thanh T ¢6 néu ra mot sb diéu
kién khach quan vé thoi tiét nén khong thé thi cong kip tién do va dé nghi Cong ty
phat trién ha ting Khu KT gia han hop dong 02 lan. Cu thé:

- Gia han 1an 1: 120 ngay, tir ngay 30/4/2019 dén ngay 27/8/2019.

- Gia han 1an 2: 125 ngay, tir ngay 28/8/2019 dén ngay 30/12/2019.

Nhung dén khi hét thoi gian gia han vao ngay 30/12/2019, Cong ty TNHH
Thanh T chi thi cong duoc 16% khéi luong so voi hop dong da ky va di thanh toan
khéi lwong cong trinh v&i gia tri 1a 962.043.745 dong (Chin trim sau muoi hai
triéu, khong tram bon muoi ba nghin, bay trim bén muoi lim dong) dé hoan lai
mot phan tién tam tng, con lai sd tién 1.435.599.255 dong (Mot ty, bon trim ba
muoi 1dm triéu, nim trdm chin muoi chin nghin, hai trim nim muoi lim dong)
Cong ty TNHH Thanh T d tam tng nhung van chua hoan lai cho Céng ty phat
trién ha ting Khu KT va da ngung thi cong khong ¢ 1y do, nén COng ty phat trién
ha tang Khu KT d ra Thong bao s6 232/TB-CTPTHT ngay 31/12/2019 vé viéc
cham dut thi cong do thoi gian gia han thi cong 1an 2 da hét va hai bén khong co
thoa thuan gi khac.

Tai phién t0a, nguoi dai dién theo phap luat ciia COng ty phat trién ha ting
Khu KT (nay la Trung tdm phat trién ha ting Khu KT) 1a 6ng Phan Thanh S xac
nhan rit mot phan yéu cau khoi kién dbi véi sb tién yéu cau bdi thuong thiét hai
do yéu to truot gia ddi voi phan khéi lwong chua thuc hién khi t6 chtrc dau thau lai
v6i gi tri 1a 377.992.214 d6ng (Ba trim bay muoi bay triéu, chin trim chin muoi
hai nghin, hai trim mudi bon dong), chi yéu cau Cong ty TNHH Thanh T phai
hoan lai sb tién tam tmg theo hop ddng con thira lai so v6i gia tri khdi luong da
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thuc hién 1a 1.435.599.255 déng (Mot ty, bon tram ba muoi ldm triéu, nim tram
chin muoi chin nghin, hai trim nim muoi lim déng) va khong yéu cau tinh 13i. Do
1a von Ngan sach Nha nudc, nén yéu cau Céng ty TNHH Thanh T phai hoan tra
toan b s tién noi trén ngay sau khi ban an co hiéu lyc phap luat.

Pbi véi khéi lwong cdng trinh Cong ty TNHH Thanh T d thi cong duogc
sau khi quyét toan tam tGng 1an I, Cong ty TNHH Thanh T khi thi céng phai c6 ké
hoach thi cong tirng phan dé don vi giam sat thi céng theo ddi va giam sat, nhung
Cong ty TNHH Thanh T tu thi cong va khong c¢6 ké hoach cu thé nhu yéu cau.
Ngoai ra, khi chdm durt hop dong, Cong ty phat trién ha ting Khu KT d3 nhiéu lan
moi phia Cong ty TNHH Thanh T dén dé xac dinh khéi luong di thi céng trong
thoi gian thuc hién hop dong va khdi luong con lai ctia goi thau, ban giao cac thi
tuc, ho so lién quan dén cOng trinh ctia goi thau 135, va tién hanh tha tuc thanh 1y
hop dong, nhung phia Cong ty TNHH Thanh T déu khong c6 mit dé hop tac giai
quyét van dé, nén Cong ty phat trién ha ting Khu KT d3 tién hanh nghiém thu
nhung céc khéi lugng d6 déu khong dat chuan chat luong va khong st dung dugc.
Truong hop, Cong ty TNHH Thanh T thu thap duoc chimg ctr hodac ching minh
dugc khéi luong hang muc da thi cong thém dat chat lugng thi c6 thé khoi kién
thanh mot vu kién khac va phia Cong ty phat trién ha ting Khu KT s& phdi hop
giai quyét.

* Trong qud trinh té tung va tai phién toa, ngwoi dai dién theo phdp ludt
ciia bi don Cong ty TNHH Thanh T, dong thoi la nguwoi dai dién hop phdp ciia dng
Ngo Dire T1 - dng Ngb Minh T2 trinh bay:

cong ty TNHH Thanh T c6 ky két Hop dong s6 10/2018/HPKT-TCXD
ngay 29/6/2018 vaoi Cong ty phat trién ha tang Khu KT vé viéc thyc hién géi thau
s6 135: Thi cong x4y dung hang muc hang rao Khu cong nghiép Thanh Loc doan
dai 942,497m (tir km 0+762,85 dén km 1+705,347) va doan dai 884,7m (tir km
0+0,000 dén km 0+884,7), thudc du an: Pau tu xdy dung ha tang k¥ thuat Khu
cong nghi€p Thanh Ldc (mdi), giai doan quy md 150ha. Thoi gian thyce hién hop
ddng va gia tri hop dong 1a dung nhu phia Cong ty phat trién ha tang Khu KT da
trinh bay.

Qua trinh thi cong, Céng ty TNHH Thanh T ¢6 tam tng tir phia Cong ty
phat trién ha tang Khu KT 40% gia tri hop dong twong ung véi sb tién la
2.397.643.000 dong (Hai ty, ba tram chin muoi bay triéu, sau trim bon muoi ba
nghin ddng), va da thi cong cdng trinh dugc khdi lwong tri gid 1a 962.043.745 dong
(Chin trim sau muoi hai triéu, khéng T1rim bén muoi ba nghin, bay tram bon
muoi 1im ddng). Nay, giita hai bén da cham dut hop dong thi céng va hién Cong
ty TNHH Thanh T con no tam tmg ctia Cong ty phat trién ha tang Khu KT s tién
la 1.435.599.255 dong (Mot ty, bdn trim ba muoi 1dm triéu, nim trim chin muoi
chin nghin, hai trim nim muoi 1am dong).



Tai phién toa, 6ng Ngd Minh T2 la nguoi dai dién theo phap luat cia Cong
ty TNHH Thanh T va 1a nguoi dai dién hop phéap cua 6ng Ngo Puc T1 xac nhan
s6 tién tam Gmg con no lai CoNg ty phat trién ha ting Khu KT 13 1.435.599.255
déng (Mot ty, bon trdim ba muoi 1am triéu, ndm trdim chin muoi chin nghin, hai
trdm ndm muoi lam déng), nhung 6ng T2 dai dién Cong ty TNHH Thanh T co y
kién khong dong v tra s6 tién néu trén cho Cong ty phat trién ha ting Khu KT (nay
1a Trung tdm phat trién ha tang Khu KT), vi Iy do sau khi cha 6ng 13 6ng Ngo Birc
T1 quyét toan khdi luong thi cong 1an I dé trir tam Gmg s tién 962.043.745 ddng
(Chin trim sau muoi hai triéu, khong trim bén muoi ba nghin, bay trim bén muoi
lam d6ng) thi bj bénh nan y va qua doi, me 6ng 1a ba Nguyén Thi T3 da tiép tuc
diéu hanh Cong ty va tiép tuc thi cong thém duoc mot phan khdi lugng cdng trinh,
nhung qué trinh thi cong c6 14p ké hoach dé don vi giam sat 1a Cong ty c6 phan
Bét dong san KG thuc hién viéc giam sat chat lugng va tién do thi cong hay khong
thi 6ng T2 khong duoc biét 1, vi thoi gian d6 ong di nghia vu khong c6 mit ¢ dia
phuong, Céng ty TNHH Thanh T khi d6 do me 6ng 1a ba Nguyén Thi T3 toan
quyén quan ly, diéu hanh va hoat dong. Nay, tai phién tda 6ng T2 yéu cau dugc
1am 13 lai khoi lugng thi cdng thém, va khau trir vao s6 tién tam g 1.435.599.255
doéng (Mot ty, bon trim ba muoi 1dm triéu, ndm trim chin muoi chin nghin, hai
trim nim muoi 1am dong), sb tién con lai sau khi dd khau trir Cong ty TNHH
Thanh T méi dong ¥ hoan tra cho COng ty phat trién ha ting Khu KT.

* Tai phién toa, ngwoi dai dién theo 1ty quyén tham gia té tung ciia CONng
ty ¢6 phdn Bat déng san KG 1a 6ng Huynh Bd B trinh bay:

Cong trinh xay dung hang muc hang rao Khu cong nghiép Thanh Loc thude
hang muc phai dau thau va Cong ty TNHH Thanh T 1a don vi trang thau, Cong ty
o phan Bét dong san KG co vai tro giam sat chat luong va tién do thi cong cong
trinh. Qua trinh thyc hién thi céng, Cong ty TNHH Thanh T di cham tién do do
nhiéu 1y do nén da gia han thoi gian 02 1an, nhung dén khi hét thoi gian gia han
vao ngay 30/12/2019, Cong ty TNHH Thanh T chi méi thi cong duoc khoang 20%
clia gia tri hop dong va thang 8/2019 mai quyét toan khoi lwong thi cong 1an I dé
trir tam Ung. Pong thoi, theo quy trinh thi cong thi trudce khi thi cong phan nao,
nha thau phai lap ké hoach, tiy theo yéu ciu cta chil dau tu ma c6 ké hoach tuan,
ntra thang hay thang roi méi thi c6ng theo ké hach d6, nhung phan thi cong thém
sau quyét toan dot I phia Cong ty TNHH Thanh T khong c6 ké hoach dé Cong ty
¢ phﬁn Bit dong san KG thuc hién gidm séat va tu thuc hién thi cong, nhung van
tré han va khdi lugng thi cong thém khong dat chat lvgng nén khong sir dung dugc
va khong nghiém thu dugc dé trir vao tam tng. Ngoai ra, sau khi hét thoi gian gia
han 1an II, phia COng ty phat trién ha ting Khu KT c6 thién chi moi dai dién Cong
ty TNHH Thanh T lam viéc nhiéu 1an, nhung phia Céng ty TNHH Thanh T déu
vang mat, gdy kho khin cho phia Cong ty phat trién ha tang Khu KT trong viéc
nghiém thu va quyét toan. Cong trinh khéng thé kéo dai tién d6 nén phia Cong ty
phat trién ha ting Khu KT budc phai nghiém thu ving mat dai dién Cong ty TNHH
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Thanh T dé trung cau nha thau khac tiép tuc thi cong khéi lugng cong trinh dé
dang con lai.

* Tai phién toa, ba Nguyén Thi T3 dai dién hop phdp ciia 6ng Ngé Dirc Tl
va chi Ngé Bao C, 6ng Ngo6 Puc Cvaba Ha Thi L la nguoi dai dién hop phadp cua
ong Ngo Pue T1 cung dai dién Ngan hang TMCP QP - Chi nhanh Kién Giang
vang mdt nén khong cé y kién trinh bay.

* Tai phién toa, dai dién Vién kiém sdt nhan déan thanh phé Rach Gia phat
biéu quan diém:

- V& viéc chap hanh phap luat td tung: Trong qua trinh chuan bi xét xtr
cling nhu tai phién toa, nhitng nguoi tién hanh té tung va nguyén don da chip
hanh dung quy dinh ctia Bo luét té tung dan sy nam 2015, riéng nhimg ngudi dai
dién hop phap cua 6ng Ngo Puc T1 chua chip hanh dung quy dinh ctia B luat t6
tung dan sy va tai phién tda hém nay ba Nguyén Thi T3 va chi Ngo Bao C vang
mit khong c6 1y do. Vé thdi han giai quyét vu an, vu an duogc thu 1y vao ngay
02/7/2020 nhung dén ngay 14/5/2021 méi dua ra xét xtr 1a da vi pham quy dinh
tai diém a khoan 1 Piéu 203 cta Bo luat t tung dan sy nam 2015.

- Quan diém vé viéc giai quyét vu an: Dé nghi HDXX chap nhan yéu ciu
khai kién ciia nguyén don COng ty phat trién ha tang Khu KT (nay la Trung tam
phat trién ha tang Khu KT) ddi v6i yéu cau Cong ty TNHH Thanh T hoan tra s6
tién tam mg 1a 1.435.599.255 dong (Mot ty, bon trim ba muoi 1am triéu, nim
tram chin muoi chin nghin, hai tram nam muoi lam déng), va dinh chi xem xét
d6i v6i yéu cau Cong ty TNHH Thanh T boi thuong thiét hai do yéu té truot gia
d6i v6i phan khoi luong chua thuc hién khi to chic dau thau lai véi gia tri 1a
377.992.214 d6ng (Ba tram bay muoi bay triéu, chin trim chin muoi hai nghin,
hai tram muoi bén dong).

NHAN PINH CUA TOA AN:

Sau khi nghién cvu cdc tai liéu co trong hé so vu dn, dwoc tham tra tai
phién toa va can cir vao két qud tranh ludn tai phién toa, Hi dong xét xir nhdn
dinh:

[1] V& quan hé tranh chdp va thim quyén giai quyét vu an: Nguyén don
Cong ty phat trién ha tang Khu KT (nay |a Trung tam phat trién ha tang Khu KT)
khai kién yéu cau Cong ty TNHH Thanh T phai hoan lai so tién tam ung dé thi
céng céng T1rinh nhung chua thyc hién 1a 1.435.599.255 dong (Mot ty, bon trim
ba muoi ldm triéu, nim tram chin muoi chin nghin, hai trim nim muoi 1am dong).
Ngoai ra, Cong ty TNHH Thanh T ¢6 dia chi tru so tai s6 187 duong Lé Phung
Hiéu, phuong Vinh Béo, thanh phé Rach Gi4, tinh Kién Giang. Do dd, can ctir vao
khoan 1 Diéu 30; diém b khoan 1 Dicu 35; diém a khoan 1 Diéu 39 cua Bo luat t6
tung dan sy, Toa an xac dinh quan hé phap luat ctia vu an 1 “Tranh chdp hop dong



thi cng”, va vu an thudc thim quyén giai quyét ctia Toa 4n nhan dan thanh phd
Rach Gi4, tinh Kién Giang.

[2] V& thu tuc t6 tung: Ngudi dai dién hop phap cua ong Ngo Puc T1 14
6ng Ngo Puc C, ba Ha Thi L (do 1a cha va me rudt cia 6ng T1) va ba Nguyén Thi
T3 (la vo 6ng Ngo PBuc T1 va la me chi Ngo Bao C) da dugc Toa an téng dat hop
1é cac van ban td tung, nhung van viang mit 1an thir hai tai phién toa, cling khong
cO can cur cho viéc Véng mat ctia ong Chién, ba Lyu, ba Ta va chi Chau 1a do su
kién bat kha khang hodc tré ngai khach quan, vi vy cin ct vao diém b khoan 2
Piéu 227, khoan 3 Piéu 228 B luat t6 tung dan sy nim 2015, Hoi dong xét xir
tién hanh xét xir ving mit dng Ngb Duc C, ba Ha Thi L, Ba Nguyén Thi T3 va chi
Ngo Bao C.

[3] V& noi dung: Ngudi dai dién theo phéap luat ciia nguyén don Cong ty
phat trién ha tang Khu KT (nay & Trung tdm phat trién ha tang Khu KT) 1a éng
Phan Thanh S va nguoi dai dién theo phap luét cua bi don Cong ty TNHH Thanh
T, dong thoi 1a ngudi dai dién hop phép ctua 6ng Ngo Puac T1- dng Ngd Minh T2
déu théng nhat xac nhan giita hai bén co ky két Hop dong thi cong sé
10/2018//HPKT-TCXD ngay 29/6/2018 vé viéc thuc hién goi thau sé 135: Thi
cong xay dung hang muc hang rao Khu cong nghiép Thanh Loc doan dai 942,497m
(tir km 0+762,85 dén km 1+705,347) va doan dai 884,7m (tir km 0+0,000 dén km
0+884,7), thudc dy an: Pau tu xdy dung ha tang k¥ thuat Khu cong nghiép Thanh
Loc (moi), giai doan quy mo 150ha. Thoi gian thuc hién hop dong, gia han hop
ddng va gia tri hop dong 1a dung nhu nguyén don Cong ty phat trién ha ting Khu
KT da trinh bay va thong nhat xac dinh sau khi két thic gia han hop dong lan 2
vao ngay 30/12/2019, Céng ty TNHH Thanh T chi thi cong dugc 16% khdi lugng
cong trinh so véi hop dong da ky va di thanh toan khdi lwong voi gia tri 1a
962.043.745 d6ng (Chin trim sau muoi hai triéu khong trim bén muoi ba nghin
bay traim bén muoi lim dong) dé hoan lai mot phan tién tam tng, con lai sd tién
1.435.599.255 dong (Mot ty, bon trim ba muoi 1am triéu, ndm trim chin muoi chin
nghin, hai trim nim muoi lim déng) Cong ty TNHH Thanh T di tam Gng nhung
van chua hoan lai cho Cong ty phat trién ha tang Khu KT va da ngung thi cong
khong c6 ly do, nén Cong ty phat trién ha tang Khu KT d3 ra Thong béao s6 232/TB-
CTPTHT ngay 31/12/2019 vé viéc cham dut Hop dong thi cong do thoi gian gia
han thi cong 1an 2 ciing da hét va hai bén khong co thoa thuan gi khac.

[5] Xét yéu cau khoi kién cta nguyén don:

Nguyén don Trung tdm phat trién ha tang Khu KT xéc dinh chi khai kién
yéu cau Cong ty TNHH Thanh T phai hoan lai sb tién tam tng theo hop dong con
thira lai so véi gia tri khoi luong da thyc hién 1a 1.435.599.255 dong (Mot ty, bén
tram ba muoi lam tri€u, ndm tram chin muoi chin nghin, hai tram nam muo1i lam
ddng), dbi voi sb tién yéu cau boi thudong thiét hai do yéu tb truot gia dbi voi phan
khéi luong chua thyc hién khi t6 chirc dau thau lai véi gia tri 1a 377.992.214 dong
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(Ba trim bay muoi bay triéu, chin trim chin muoi hai nghin, hai trim muoi bon
d6ng), Trung tdm phat trién ha ting Khu KT khéng yéu cau Cong ty TNHH Thanh
T bdi thudong. Hoi dong xét xir nhan dinh:

Vé hinh thtrc va noi dung Hop dong thi cong hai bén d ky két 1a ding voi
quy dinh tai Diéu 398, Piéu 401 cta Bo luat Dan sy nam 2015 va Diéu 138, Piéu
141 cua Luat Xay dung nim 2014. Viéc nguyén don rat mot phan yéu cau khoi
kién d6i véi s tién 377.992.214 dong (Ba tram bay muoi bay triéu, chin trim chin
muoi hai nghin, hai trim muoi bon d6ng) 13 hoan toan tw nguyén nén Toa an chap
nhan viéc rat mot phan yéu cau khoi kién nay. Di v6i yéu cau Cong ty TNHH
Thanh T phai hoan lai s6 tién tam tmg theo hop dong con thira lai 1a 1.435.599.255
déng (Mot ty, bon trim ba muoi lam triéu, ndm trim chin muoi chin nghin, hai
trim ndm muoi 1dm ddng), xét thdy hai bén nguyén don va bi don déu théng nhat
vé sb tién tam tng, s6 tién dd quyét toan so voi khodi lugng cbng trinh va sb tién
tam (mg con thira lai. Pong thoi, tai Gidy rat von dau tu dé ngay 05/7/2018 va Gidy
dé nghi thanh toan vén dau tu dé ngay 05/7/2018 (Bt luc 20, 22) déu thé hién sb
tién tam ung dé thi cdng cong trinh 1 2.397.643.000 dong (Hai ty, ba trim chin
muoi bay triéu sau trim bdn muoi ba nghin dong) va don vi thy hudng 1a Cong ty
TNHH Thanh T. Va tai Gidy rat von dau tu dé ngay 10/12/2019 va Gidy dé nghi
thanh toan vén dau tu dé ngay 10/12/2019 (Bt luc 23, 25) déu thé hién sb tién
thanh toan tam tng 14 962.043.745 d6ng (Chin trim sau muoi hai triéu khong tram
bén muoi ba nghin bay trim bon muoi 1am dong).

Dbi v6i yéu cau ciia ciia 6ng Ngd Minh T2 vé viéc xem xét lai khéi luong
thi cdng giai doan sau khi 6ng Ngb Puc T1 qua doi, Cong ty TNHH Thanh T do
Ba Nguyén Thi T3 diéu hanh di thi cong thém dugc mot phan dé can trir vao sd
tién tam Gng phai tra, xét thdy can ct vao hd so do phia nguyén don cung cap thé
hién sau khi hét thoi gian gia han hop ddng 1an II vao ngay 30/12/2019, phia Trung
tam phat trién ha ting Khu KT d3 03 1an moi dai dién Cong ty TNHH Thanh T 1a
ba Nguyén Thi T3 dén lam viéc vao cac ngay 14/02/2020, 21/02/2020 va ngay
10/6/2020 dé xac dinh khéi lugng da thi cdng trong thoi gian thyuc hién hop dong
va khoi luong con lai cia goi thau, ban giao cac thu tuc, ho so lién quan dén cbng
trinh cta goi thau 135, va tién hanh thu tuc thanh 1y hop dong, nhung phia Cong
ty TNHH Thanh T déu khong c6 mit dé hop tac giai quyét van dé, nén Cong ty
phat trién ha tang Khu KT d3 tién hanh nghiém thu nhung cac khi lugng d6 déu
khong dat chuan chat lugng va khong st dung dugc. Qua trinh td tung, ba Nguyén
Thi T3 va 6ng Ngd Minh T2 déu di duoc tiép can, cong khai cac chung ctr do
nguyén don cung cap c6 trong hd so va vao ngay 09/3/2021, Toa an c6 moi cac
bén 1am viéc dé giai quyét yéu cau ctia phia bi don, nhung 6ng T2 va nhitng ngudi
dai dién theo phap luat ciia ong Ngo Puc T1 déu vang mat khong c6 1y do. Tai
phién toa, dai dién Cong ty Phat trién ha ting Khu KT va va dai dién Cong ty
TNHH Thanh T déu théng nhat dong y néu Cong ty TNHH Thanh T thu thap duoc
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chtng cr hodc chimg minh duoc khéi lugng hang muc da thi céng thém dat chat
luong thi co6 thé khoi kién thanh mot vu kién khac.

Xét cac can ctr trén, yéu cau khai kién cta nguyén don 13 ¢6 cin cir va y
kién dé nghi cua dai dién Vién kiém sat tham gia phién toa 1a phi hop quy dinh
ctia phap luat. Vi vay, can budc bi don Cong ty TNHH Thanh T phai c6 nghia vu
hoan lai sd tién da tam tmg con lai 13 1.435.599.255 dong (Mot ty, bdn trim ba
muoi lam triéu, ndm trim chin muoi chin nghin, hai trim nim muoi lim déng) cho
phia nguyén don Cong ty phat trién ha ting Khu KT (nay la Trung tdm phat trién
ha ting Khu KT).

[6] Vé an phi: Cin cir khoan 2 Diéu 26 cua Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016 quy dinh vé mic thu, mién, giam, thu,
ndp, quan 1y va str dung an phi va 18 phi Toa an. Do yéu cau ctia nguyén don duoc
chap nhan nén bi don phai chiu an phi kinh doanh thwong mai so tham gia ngach
trén so tién phai tra cho nguyén don.

Vicdc lé trén,

QUYET PINH:

- Can ctr khoan 1 Biéu 30; diém b khoan 1 Diéu 35; diém a khoan 1 DPiéu
39: diém b khoan 2 Diéu 227; khoan 3 Diéu 228; Diéu 244; Diéu 271; khoan 1
Diéu 273 Bo luat t6 tung dan sy ndm 2015;

- Can ctr Dicu 351, Diéu 353, Diéu 328, Diéu 398, Dieu 401; khodn 2 Diéu
468 cta B0 luat Dan sy nam 2015.

- Can ct Dicu 113, Diéu 138, Dicu 139, Diéu 140, Diéu 141, Dicu 144,
diém b khoan 2 Piéu 145 cua Luat Xdy dung nam 2014,

- Can ctr: Khoan 2 Diéu 26 cua Nghi quyét 326/2016/UBTVQH14 ngay
30/12/2016 quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi
va 1€ phi Toa an.

Tuyén xir:

1. Chap nhan mot phan yéu cau khdi kién ctia nguyén don Cong ty phat
trién ha tang Khu KT (nay 1a Trung tam phat trién ha ting Khu KT).

Budc Cong ty TNHH Thanh T phai hoan tra cho Cong ty phat trién ha tang
Khu KT (nay la Trung tAm phat trién ha ting Khu KT) s tién tam Gmg con lai 13
1.435.599.255 d6ng (Mt ty, bdn trim ba muoi lam triéu, ndm trim chin muoi chin
nghin, hai trim nim muoi 1m dong) sau khi ban an c¢6 hiéu luc phap luat.

Ké tir ngdy c6 don yéu cau thi hanh an ctia nguoi duoc thi hanh an cho dén
khi thi hanh 4n xong khoan tién néu trén, hang thang bén phai thi hanh an con phai
chiu khoan tién 13i ctia s tién con phai thi hanh 4n theo mic 14i sudt quy dinh tai
khoan 2 Diéu 468 Bo luat td tung dan sy nam 2015 tuong tng vai thot gian cham
thi hanh an.



2. Pinh chi mot phan yéu cau khéi kién ctia nguyén don Cong ty phat trién
ha tang Khu KT (nay 1& Trung tim phat trién ha ting Khu KT) vé viéc yéu cau
Cong ty TNHH Thanh T bdi thuong thiét hai do yéu té truot gia ddi véi phan khoi
lwong chua thuc hién khi t6 chirc ddu thau lai véi gia tri 1a 377.992.214 dong (Ba
trim bay muoi bay triéu, chin trim chin muoi hai nghin, hai trim muoi bén dong).

3. V& 4n phi kinh doanh thuvong mai so thAm:

- Bi don Cong ty TNHH Thanh T phai chiu &n phi kinh doanh thuong mai
so tham gia ngach trén so tién 1.435.599.255 dong phai tra cho nguyén don la:
36.000.000 dong + (635.599.255 ddng x 3%) = 55.067.977 dong (Nam muoi lam
triéu, khdng trim sau muoi bay nghin, chin trim bay muoi bay dong).

- Hoan tra cho COng ty phat trién ha ting Khu KT (nay 1a Trung tdm phét
trién ha tang Khu KT) s tién tam Gng 4n phi da nop 1a 33.205.000 dong (Ba muoi
ba triéu, hai tram 1é nim nghin dong), theo bién lai thu tién sé 0004435 ngay
12/6/2020 ctia Chi cyc Thi hanh 4n dan su thanh phd Rach Gi4, tinh Kién Giang.

3. Quyén khang cao: Nguyén don Cong ty phat trién ha tang Khu KT (nay
1a Trung tam phat trién ha tang Khu KT), bi don Cong ty TNHH Thanh T ¢6 quyén
lam don khang c4o ban an trong thoi han 15 (Mudi 1am) ngay, ké tir ngay tuyén an
so tham (17/5/2021). Nhiing nguoi dai dién hop phép ciia ong Ngo Puc T1 nhu
6ng Ngo Ptic C, ba Ha Thi L, Ba Nguyén Thi T3 va chi Ngd Bao C ving mit c6
quyén lam don khang céo trong han 15 (Mudi lam) ngdy, ké tir ngdy nhan dugc
ban an hoac ban an duoc téng dat hop I¢.

Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 Luat
thi hanh an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an dan
su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh
an hozc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat thi hanh
an dan su; thoi hiéu thi hanh an duogc thuc hién theo quy dinh tai Diéu 30 Luat thi
hanh an kinh doanh thuong mai.

* Noi nhan: TM. HQI PONG XET XU SO THAM

- TAND tinh Kién Giang; Tham phan - Chiu toa phién toa
- VKSND TP. Rach Gig;

- Chi cuc THSDA TP. Rach Gia;

- Céac duong su;

- Luu hd so vu an./.

Vi Thi Phwong Thanh
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