TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET
NAM -
THANH PHO HO CHI MINH Déc lap - Tw do - Hanh phuc

Ban 4n sé: 189/2023/KDTM-ST
Neay: 24/02/2023

V/v tranh chap giita cong ty
va nguo1 quan ly cong ty

’ ~ NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Héi dong xét xi so' thim gom co:
Tham phan - Chii toa phién toa:Ong Lé Cong Toai
Cdc Héi tham nhéan dan:

1. Ong H6 Vin Cam

2. Ba Le Thanh Xuan

- Thw ky phién toa: Ba Lwong Thi Thu Trinh - Thu ky Toa an nhan dan
Thanh ph6é Ho Chi Minh.

- Dai dién Vién kiém sat nhan dan Thanh ph(’; Hé Chi Minh tham gia
phién toa: Ong Tran Anh Tuan, Kiém sat vién.

Trong cac ngay 20 va ngay 24 thang 02 nam 2023, tai tru s6 Toa an nhan dan
Thanh phé H6 Chi Minh xét xtr cong khai vu 4n dan su so tham thu 1y so
36/2018/TLST-KDTM ngay 14 thang 3 nam 2018 vé viéc “Tranh chap gura
cong ty va nguodi quan 1y cong ty” theo Quyét dinh dua vu 4n ra xét xu SO
6369/2022/QDXXST-KDTM ngay 19/12/2022; Quyét dinh hodn phién toa s6
6450/2023/QDST-KDTM ngay 10/01/2023 va Quyét dinh tam ngung phién toa
s6 61/2023/QDST-KDTM ngay 07/02/2023 giita cac duong su:

- Nguyén don. Cong ty TNHH L
Dia chi: A Puong P, phuong D, Quan N, Thanh phé H6 Chi Minh.

Nguoi dai dién hop phap: Ong Bui Ngoc H, sinh nam 1976; Can cudc
cong dan s6 075076018310 do Cuc truéng Cuc Canh sat cap negay 31/8/2021
Dia chi lién lac: 11A-11C Duong P, phuong P, Quan A, Thanh phd H6 Chi
Minh.

(theo Giay uy quyén ngay 15/11/2017)

- Bi don: Ong Pao Manh H1, sinh nam 1982; Can cudc cong dan sb
030082005477 do Cuc truéng Cuc Canh sat cap ngay 22/8/2017:

Dia chi: 2 Buong T, Phuong C, quan B, Thanh pho H6 Chi Minh.

Nguoi dai dlen hop phap: Ong Tran Tr ung T, sinh ndm 1971; Chiing minh
nhan dan s6 280453610 do Coéng an tinh B cap ngay 06/01/2019;



Dia chi lién lac: S6 C Puong s6 B Khu dan cu H, phuong T, Quan X, Thanh phd
H6 Chi Minh.

(theo Hop dong uy quyén ngay 12/9/2019 tai Phong C, Thanh pho Ho Chi
Minh)

(Cac duong su c6 mat tai phién toa)
NOI DUNG VU AN:

- Theo Don khoi kién ngay 15/11/2017 va qudé trinh gidai quyét vu én Nguyén don
trinh bay nhu sau:

Cong ty TNHH L (sau day goi tat la LCT/Nguyén don) duoc thanh lap vao nim
2016, ma s6 doanh nghiép 0313959147, do S& Ké hoach va Pau tw Thanh pho H
cap diang ky lan dau ngay 10/8/2016, chu sé& hitu, giam doc nguoi dai dién theo
phap luat cua LCT la ong Pao Manh H1 (sau day goi tat la Bi don).

Trong qua trinh hoat dong, LC”l: co dang ky va duoc So Ké hoach va Pau tu
Thanh pho H cap dang ky thay doi lan thir 1 vao ngay 15/9/2016.

Ngay 24/11/2016 6ng H dd chuyén nhuong toan bo LCT cho Cong ty L1. Ltd -
Quoc tich S (goi tat la LCG). Thoi diém nay chu so hitu cua LCT 1a LCG,
nhung ong H van tiép tuc lam giam doc, nguoi dai dién theo phap luat cua LCT
theo Giay chung nhan dang ky doanh nghiép do S& Ké hoach va Pau tu Thanh
pho H cap dang ky thay doi lan 2 vao ngay 25/01/2017.

Ngay 19/8/2017 L da thay doi giam doc, nguoi dai dién theo phap luat tir dng
Dao Manh H1 sang 6ng Paul J F theo Giay ching nhan dang ky doanh nghiép
do S& Ké hoach va Pau tu Thanh pho H cap dang ky thay do6i lan 3 vao ngay
19/8/2017.

Tu ngay 23/4/2019 dén nay, LCT da thay d6i Gidy chung nhan ding k¥ doanh
nghiép dén lan thit 6, co dia chi tru s& maéi tai s6 A P, phuong D, Quan A, Thanh
pho Ho Chi Minh. Nguoi dai dién theo phap luat va gidm doc cia LCT van la
ong Paul Jonathan F.

Sau khi 6ng H nghi viéc, LCT kiém tra s6 sach thi phat hién, trong khoang thoi
gian tr thang 2/2017 dén thang 9/2017 khi 6ng H lam giam doc, nguoi dai dién
theo phéap luat cia LCT, ong H da ban 16 hang hoa cua LCT, gay thiét hai 16n
cho cong ty. Hang hoa 1a thép tim can néng va thép cudn can néng véi so luong
12 6.975.360 kg, thanh tién 6.828.396.537 dong.

Cu thé, ong H mua vao véi gia cao (tir 11.074 dong dén 11.750 dong/kg) nhung
ban ra v&i gia ban thap (tir 11.273 dong dén 11.450 dong/kg) dan dén cong ty bi
thua 16. Trong khi ciing tai thoi diém d6 6ng H ban cho don vi khac thi ban gia
cao (tir 11.600 dong dén 12.850 dong/kg), thé hién qua cac hop dong mua ban
thép nhu sau:



C)ng Dao Manh H1 dai dién cho L k¥ hop df‘mg vé viéc thoa thuan mua ban thép
vo1 Tong cong ty T2 nhu sau:

1) Hop dong mua ban so6 B03/2016/HDKT ngay 24/11/2016. Pon gia 11.074
dong/kg (theo don dat hang ngay 24/3/2017);

2) Hop dong mua ban s6 B04/2017/HDKT ngay 12/01/2017. Pon gia 11.670
dong/kg (theo don dit hang ngay 12/01/2017);

3) Hop dong mua ban so B05/2017/HDKT ngay 14/02/2017. Pon gia 11.750
dong/kg (theo don dat hang ngay 14/02/2017).

Sau d6, 6ng Pao Manh H1 dai dién cho L ky hop dong mua ban thép cho Cong
ty TNHH L va Céng ty TNHH L thong qua 11 hop dong mua ban sau day:

1) Hop dong mua ban so 01-2017/LCT-LDS ngay 22/02/2017. Pon gia 10.909
dong/kg;

2) Hop dong mua ban s6 02-2017/LCT-LDS ngay 04/4/2017. Pon gia
10.909 dong/kg;

3). Hop dong mua ban s6 03-2017/LCT-XUHA ngay 22/02/2017. Pon gia
10.909 dong/kg;

4) Hop d6ng mua ban s6 05-2017/LCT-XUHA ngay 19/4/2017. Pon gia
10.273 dong/kg;

5) Hop dong mua ban s6 06-2017/LCT-XUHA ngay 26/4/2017. Don gia
10.091 dong/kg;

6) Hop dong mua ban s6 07-2017/LCT-XUHA ngay 20/6/2017. Don gia 10.000
dong/kg;

7) Hop dong mua ban s6 07.1-2017/LCT-XUHA ngay 28/6/2017. Pon gia
11.000 dong/kg;

8) Hop dong mua ban s6 08-2017/LCT-XUHA ngay 29/6/2017. Don gia
10.182 dong/kg;

9) Hop dong mua ban so 09-2017/LCT-XUHA ngay 29/6/2017. Pon gia
10.182 dong/kg;

10) Hop dong mua ban s6 10-2017/LCT-XUHA ngay 20/7/2017. Pon gia
11.136 dong/kg;

11) Hop dong mua ban s6 11-2017/LCT-XUHA ngay 14/8/2017. Pon gia
11.455 dong/kg.

LCT da giao day du hang hoa véi so luong 6.975.360 kg, thanh tién la

80.727.903.787 dong, nhung Céng ty Lva Coéng ty Lchi thanh toan
74.556.624.000 dong, hién Cong ty L con no so tién 6.171.279.787 dong.



Tai thoi diém ban ra cho Coéng ty L va Céng ty L, 6ng H van ban gia cao
cho don vi khac sau day:

1) Cong ty TNHH L theo hop dong so 01-2017/LCT-Toan Thién ngay
07/8/2017, don gia 11.636,36 dong/kg;

2) Cong ty TNHH L theo hop dong so 01-2017/NAMVIET ngay
15/8/2017, don gia 12.850 dong/kg;

3) Cong ty TNHH L theo hop dong so 01-2017/LCT-TQT ngay
29/6/2017, don gia 11.600 dong/kg.

Can cr vao gid mua, gia ban, chénh léch gid nhan véi s6 luwong hang hda
da ban la 6.975.360 kg, xac dinh dugc thiét hai ma ong H da gay ra cho LCT la
6.828.396.537 dong.

Va1 tu cach la nguot quan ly doanh nghiép, 1€ ra 6ng H phai thuc hién
nhiém vu duoc giao mot cach trung thuc, can trong, tot nhat nham bao dam loi
ich hop phap ctua doanh nghiép va chu s¢ hitu duoc quy dinh tai Diéu 14 va
Diéu 83 cua Luat Doanh nghiép nim 2014. Tuy nhién, 6ng H da khong hoan
thanh t6t nghia vu duoc giao, di nguoc lai chu trwvong, chinh sach cua cong ty,
ong H tu y ban 16 hang hoéa cia LCT ma khong c6 bat ky su chap thuan nao
bang van ban cua chu so hiru, da gay thi¢t hai cho cong ty véi sO tien la
6.828.396.537 dong. Pén nay, ong Hvan chua boi thuong cho LCT bat ky
khoan tién nao. Vi vay, dé bao vé quyén va loi ich hop phap cua minh, LCT khoi
kién yéu cau ong Dao Manh HI boi thuong toan bo thiét hai cho LCT do ban 16
hang hoa véi so tién 1a 6.828.396.537 dong, yéu cau thanh todn mot 1an ngay sau
khi quyét dinh hodc ban an c¢6 hi¢u luc phap luat.

- Dai dién Bi don trinh bay:

Bi don khong dong ¥ véi yéu cau khai kién cia Nguyén don, dé nghi Hoi
dong xét xur bac yéu cau khoi kién cua Nguyén don vdi Iy do nhu sau:

1. Nguyén don cho rang Bi don da khong hoan thanh tot nghia vu duoc
giao va da di nguoc lai chu treong, chinh sach cua cong ty, gay thiét hai cho
cong ty voi so tién 1a 6.828.396.537 dong. Lap luan nay cua Nguyén don la
khong phu hop va hoan toan khong co6 can cur, boi [€:

- Thir nhat, dé danh gia Bi don c6 hoan thanh tot nghia vu duoc giao hay
khong thi Nguyén don phai chimmg minh duogc rang Nguyén don di c6 ban hanh
quy ché, quy dinh cu thé vé tiéu chi danh gia muic do hoan thanh cong viéc cua
nguoi lao dong, 1am co s& dé danh gia nguoi lao dong theo quy dinh tai Khoan 1
Diéu 12 Nghi dinh s6 05/2015/ND-CP ngay 12/01/2015 cia Chinh phu nhu sau:
“Nguwoi st dung lao dong phai quy dinh cu thé tiéu chi danh gic mire dé hoan
thanh cong viéc trong quy ché ciia doanh nghiép, lam co s¢ danh gia nguoi lao
dong thieong xuyvén khong hoan thanh cong viéc theo hop dong lao dong. Quy
ché danh gia mrc do hoan thanh nhiém vu do nguwoi st dung lao dong ban hanh
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sau khi ¢6 v kién ciia té6 chire dai dién tap thé lao déng tai co s6”. Trong trudng
hop nay, Nguyén don khong dua ra duoc bang chung vé viéc LCT d3 c6 ban
hanh quy ché, quy dinh cu thé vé tiéu chi danh gia muc d6 hoan thanh cong viéc
cua nguoi lao dong va cam két cia 6ng H doi v6i quy ché, quy dinh do.

- Thir hai, Nguyén don cho ring Bi don di di nguoc lai chu trwong, chinh
sach cua cong ty, gay thiét hai cho cong ty. Tuy nhién, Nguyén don khong néu ra
duoc chu trovong, chinh sach cia cong ty cu thé 1a nhu thé nao, ma lai quy két
rang Bi don da di nguoc lai chu truong, chinh sach cia cong ty la hoan toan
khong ¢6 can cu.

2. Nguyén don cho riang Bi don vi pham quy dinh phap luat, cu thé vi
pham Piéu 14 Luat Doanh nghi¢p nam 2014 vé trach nhiém cua nguoi dai dién
theo phap luat cua doanh nghiép. D6i chiéu diéu luat, nhan thay rang ong H
khong vi pham bat k¥ quy dinh nao cia diéu luat nay va Nguyén don ciing
khong chi ra duoc dng H da vi pham khoan nao cua Diéu 14 Luat Doanh nghiép.
Do d6 Nguyén don cho ring 6ng H vi pham phap luat va yéu cau ong H boi
thuong la khong phu hop va hoan toan khong ¢6 can cu.

3. Nguyén don cho rang 6ng H tu ¥ ban hang véi gia thap hon gia mua
vao ma khong cé su chap thuan nao cta chu so hitu cong ty, lap luan nay la
khong phu hop, boi 18 6ng H 1a nguoi dai dién theo uy quyén cua chu dau tu, la
giam doc, dai dién theo phap luat ctia cong ty nén 6ng H duoc toan quyén quyét
dinh doi véi viée dieu hanh hoat dong kinh doanh hang ngay cua cong ty. Diéu
nay phu hop véi quy dinh tai diém b, khoan 2 Piéu 64 Luat Doanh nghiép nam
2014, giam doc Cong ty TNHL duoc quyén “Quyét dinh cac van dé lién quan
dén hoat dong kinh doanh hang ngay cua cong ty”. Vi vay, Nguyén don cho rang
ong H phai c6 su chap thuan cua chi sé hitu trong viée quyét dinh gia ban hang,
la khong phu hop.

4. Nguyén don cho rang Bi don da khong lam tron trach nhiém cta minh
thong qua viéc ban hang cho 03 khéach hang la Cong ty L; Cong ty L va Cong ty
L vé6i gia cao, nhung lai ban cho Céng ty L va Cong ty L véi gia thap hon 1a gay
thiét hai cho cong ty. Lap luan nay cua Nguyén don la khong phu hop, boi vi tai
cung mot thoi diém, viée ban cho cong ty nay véi gia cao hon va ban cho cong
ty khac voi gia thap hon cling la diéu hét strc binh thuong trong hoat dong kinh
doanh, bai 1& viéc quyét dinh gia ban cho moi khach hang s& phu thudc vao rat
nhiéu yéu t6 nhu: moi quan hé gitta cong ty véi timg khach hang (vi du: khach
hang than thiét, khach hang cé ké hoach thanh toan tot thi c6 thé ban véi gia tot
hon khach hang mdi, khach hang thanh toan cham; khach hang mua si thi gia
ban khac v6i khach hang mua 1¢; s6 lwong dat mua nhiéu hay it); ap luc vé dong
tien (can thu hoi, quay vong von nhanh); ap luc vé 1ai vay, vé boi thuong hop
dong; bién dong vé gia cua thi truong sat thép noi chung (néu thi truong dang co
xu hudng xudng gia thi can ban sém dé cat 16); ap luc vé giai phong hang ton
kho... Cu thé, tai thoi diém ban hang cho Céng ty L va Cong ty L thi LCT dang
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c6 lwong hang ton kho 1a hon 10.000 tan thép. Trong khi d6, ap luc vé viéc phai
nhan hang va thanh toan cho 16 hang méi ma LCT da dat mua trude d6 tir Tong
cong ty T3 rat 1én. Néu khong xoay x¢ kip dong tién thi kha nang LCT phai chiu
phat hop dong d6i v6i Tong cong ty T3 diéu chac chan. Vi vay, khong thé so
sanh ngang hang gitra viéc ban cho 03 khach hang la Cong ty L; Cong ty L va
Cong ty L v&i viée ban cho 02 cong ty 1a Cong ty L va Cong ty L dé cho rang
ong H da gay thiét hai cho LCT.

Ngay 03/6/2019 Bi don - éng Pao Manh HI c¢6 don yéu cau phan té véi
noi dung nhw sau.

Ong H la dai dién theo uy quyén cta chu s& hitu Cong ty TNHH L, lam
giam doc, nguoi dai dién theo phap luat cua LCT tir thang 01/2017. Vao ngay
19/8/2017 LCT tu v thay doi nguoi dai dién theo phap luat, cham dut vai tro
quan ly cua ong H d6i véi LCT ma khong c6 1y do, khong thong bao trude, la
hanh dong don phuong cham dut hop dong lao dong trai phap luat theo quy dinh
tai Diéu 38 Bo luat Lao dong nam 2012.

Do cong ty don phuong cham dat hop dong lao dong trai phap luat, vi
pham thoi han bao trude nén can cr Diéu 42 Bo luat Lao dong nam 2012, LCT
phai thanh toan va boi thuong cho 6ng H cac khoan tién sau day:

- Thanh toan cho ong H tién lwong cua 08 thang lam viéc tai LCT nhung
chua duoc nhan luong, tir thang 01/2017 dén thang 8/2017, véi s6 tién la:
120.000.000 dong/thang * 08 thang = 960.000.000 dong;

- Boi thuong cho ong H mot khoan tién twong g véi tién luong cia
nguol lao dong trong nhiing ngay khong duoc bao truéc la 45 ngay:
120.000.000 dong/23 ngay * 45 ngay = 234.782.609 dong;

- Boi thuong cho 6ng H mot khoan tién twong ung véi toi thiéu 02 thang
tien lwong véi so tien la 120.000.000 dong/thang * 02 thang = 240.000.000 dong
(can ctr khoan 3 Diéu 42 BLLD 2012).

Tong cong so tién yéu cau la 1.434.782.609 dong.

Ngay 05/12/2022 Bi don c6 don rit toan bo yéu cau phan to.

Tai phién toa:

- Pai dién Neuyén don: Gilt nguyén véu cau khai kién va trinh bay: Cong
ty TNHH L la Cong ty TNHH Mot thanh viéL do 6ng Dao Manh H1 la chu so¢
hitu duy nhat. Nam 2016, sau khi 6ng H chuyén nhuong toan bo LCT cho L2.
Ltd - Quoc tich S (goi tat 1a LCG) thi cong ty chi thay doi chu s¢ hiru la LCG,
nhung 6ng H van duoc tiép tuc lam gidm doc, nguoi dai dién theo phap luat cua
LCT thé hién bang T1 bo nhiém lam nguoi dai dién theo iy quyén cua nha dau
tu-chu tich cong ty ké tur ngay 24/11/2016, LCG khong c¢6 ban hanh nghi quyét
hay quyét dinh phan cong cu thé quyén han, trach nhiém quan Iy LCT cho 6ng



DPao Manh H2 Tuy nhién 6ng H van khong duoc quyén quyét dinh tat ca, khi
thuc hién cong viée bt budc dng H phai hoi ¥ kién cua chu sé hitu.

Va1 trach nhiém la giam doc, nguoi dai dién theo phap luat cia cong ty,
ong H pha1 thuc hién cac quyén va nghia vu dugc giao mot cach trung thuc, can
trong, tot nhat nhim bao dam loi ich hop phap t6i da cta cong ty va chu sé hitu
cong ty. Tuy nhién 6ng H khong lam tron trach nhiém ctia minh ban 16 hang héa,
khong thong qua chu s¢ hiru, khong c6 su chap thuan nao cua chu sé hiru cong
ty, tw ¥ ban hang véi gia thap hon gia mua vao da gay thiét hai cho Cong ty L, vi
pham Diéu 14, Diéu 83 Luat Doanh nghiép 2014. Do d6 6ng H phai boi thudong
toan bo thiét hai do ban 16 hang hoa cua LCT véi s6 tién la 6.828.396.537 dong,
yéu cau thanh toan mot lan ngay sau khi quyét dinh hodc ban an c6 hiéu luc
phap luat.

- Pai dién Bi don trinh bay: Sau khi ong H chuyén nhuong toan b LCT
cho L2. Ltd thi chu s& hitu 1a LCG ¢6 Thu bd nhiém ong H lam dai dién theo uy
quyén cua nha dau tu-chu tich cong ty, do cong ty c6 mot thanh vién nén ong H
tir bo nhiém nguoi dai dién theo phap luat cua LCT la ong Dao Manh HI vai
thoi han 05 nam ké tir ngay 24/11/2016. Trong thoi gian lam viéc 6ng H van
thue hién tot trach nhiém, quyén han cua minh theo ding quy dinh Diéu 1é cong
ty va Luat Doanh nghiép naim 2014. Pén ngay 19/8/2017 LCT tu ¥ thay doi
nguoi dai dién theo phap luat, cham dut vai trd quan Iy cua 6ng H doi véi LCT
ma khong c6 1y do va khong thong bao trudce, day la hanh dong don phuong
cham dut hop dong lao dong trai phap luat.

Sau d6 LCT khoi kién cho rang dng H gay thiét hai cho cong ty va yéu
cau boi thuong. Nguyén don cho rang 6ng H phai co6 su chap thuan cua chu so
hitu trong viéc quyét dinh gia ban hang, la khong dung, khong cé cin ctr. Can ctr
khoan 2 Diéu 14 Diéu 1é cong ty thi ong H duoc quyén quyét dinh tat ca hoat
dong cua cong ty, dong thoi chii s¢ hitu 1a LCG ciling khong ban hanh nghi quyét
hay quyét dinh phan cong cu thé quyen han, trach nhiém nguoi quan 1y, khong
c6 chu trvong chinh sach, khong c¢6 quy ché danh gia nguoi lao dong hoan thanh
nhiém vu. Nguyén don khong c6 ching ctr chimmg minh cu thé ong H da gay
thiét hai cho cong ty, trong khi van dé can luu ¥ 1a Cong ty L mua hang hoa vao
voi nhiéu hop dong, véi nhiéu don gia khac nhau, cling c6 gia cao, gia thap va
khi tinh toan thiét hai thi Nguyén don chi lva chon hop dong mua gia cao va hop
dong ban gia thap dé két luan Bi don gay thiét hai la khong chinh xac va tir d6
khoi kién Bi don 1a khong c6 can ctr. Bi don khong dong ¥ yéu cau khoi kién
cua Nguyén don va dé nghi Hoi dong xét x1r bac toan bd yéu cau khai kién cua
Nguyén don.

+ Y kién phat biéu cua Kiém sat vién, c¢6 nodi dung chinh nhu sau:

- Vé to tung: Toa an thu Iy vu an dung tham quyén. Trong qua trinh giai
quyét vu 4n Tham phan, Hoi dong xét xtr, Thu ky phién toa va duong su da thuc
hién dung cac quy dinh cua B¢ luat To tung dan su.
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- Vé noi dung: Dé nghi chap nhan viéc Bi don rut yéu cau phan t6 va dinh
chi giai quyét yéu cau phan t6 cta Bi don theo quy dinh phap luat;

Do yéu cau khéi kién cua Nguyén don khong co co sé, dé nghi Hoi dong
xét xr khong chap nhan yéu cau khoi kién cia Nguyén don.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu, ching ¢t ¢6 trong ho so vu an, dugc tham tra
tai phién toa, can ctr vao ket qua tranh luan tai phién toa; phat bieu cua Kiém sat
vién. Ho1 dong xét xir nhan dinh:

[I]. Vé thi tuc to tung:

[1]. Vé tham quyén giai quyét vu an: Cong ty TNHH L khéi kién 6ng Dao
Manh H1 yéu cau boi thUO’ng thiét hai trong thoi gian ong H lam giam doc quan
ly cong ty, day la tranh chap gitra cong ty véi nguol quan ly cong ty thudc tham
quyeén giai quyet cua Toa an nhan dan Thanh pho Ho Chi Minh theo quy dinh tai
khoan 4 Piéu 30; diém a khoan 1 Diéu 37 va diém b khoan 1 Diéu 39 Bo luat T6
tung dan sy ndm 2015.

[II]. Vé noi dung:

[1]. Qua trinh giai quyét vu an, ngay 05/12/2022 Bi don c6 don rut toan bd yéu
cau phan to va tai phién toa so tham, nguoi dai dién theo Uy quyén cua Bi don
xac dinh Bi don rat toan bg yéu cau phan to, xét viée rut yeu cau phan t6 cua Bi
don 1a hoan toan tu nguyén, khong trai véi quy dinh cua phap luat. Vi vay, Hoi
dong xét xtr chap nhan va dinh chi xét xtr doi véi yéu cau phan té cia Bi don
theo quy dinh tai khoan 2 DPiéu 244 va hoan tra lai toan bo tién tam ung an phi
cho Bi don theo quy dinh tai khoan 3 Diéu 218 Bo luat To tung dan su.

[2]. Xét yéu cau khoi kién cua Nguyén don, cho rﬁng trong thoi gian 6ng Pao
Manh HI1 lam giam d6c; nguoi dai dién theo phap luat cia Cong ty TNHH L,
ong H ban 16 hang hoa gay thiét hai cho LCT véi so tién 6.828.396.537 dong,
yéu cau ong H phai boi thuong lai toan bo so6 tién nay cho cong ty. Hoi dong xét
XU xét thay:

Can cir Giay chting nhan dang ky doanh nghiép do S& Ké hoach va Pau tu
Thanh pho H cap diang ky thay doi lan thtt 1 vao ngay 15/9/2016 thi Cong ty
TNHH L , ma s6 doanh nghiép C1, chu s¢ htru, giam doc, nguoi dai dién theo
phap luat la 6ng Pao Manh H2

Ngay 24/11/2016 6ng Pao Manh H1 chuyén nhuong toan bd LCT cho L2. Ltd -
Quoc tich S (goi tat la LCG).

Can ctr Giay chung nhan dang ky doanh nghiép do S& Ké hoach va Pau tu
Thanh ph6 H cap ding ky thay doi lan thtr 2 vao ngay 25/01/2017 thi Cong ty



TNHH L , chu s6 hiru la L2. Ltd, giam doc, ngudi dai dién theo phéap luat 1a ong
DPao Manh H2

Can ctt Giay ching nhan diang ky doanh nghiép do S¢& Ké hoach va Pau tu
Thanh phd H cap dang ky thay doi lan tht 3 vao ngay 19/8/2017 thi Cong ty
TNHH L , chu sé hitu la L2. Ltd, giam doc, ngudi dai dién theo phap luat 1a ong
Paul Jonathan F1.

Ong Pao Manh H1 duoc bd nhiém lam nguoi dai dién theo uy quyén cua
nha dau tu-chu tich cong ty, theo T1 bo nhiém ngay 24/11/2016, nhiém ky 1a 05
nam ké tir ngay 24/11/2016. Sau d6 6ng H tu bo nhiém la nguoi dai dién theo
phap luat, gidm doc quan 1y diéu hanh Coéng ty TNHH L . Can ct 101 trinh bay
cua dai dién Nguyén d(m dai dién Bi don va cac tai liéu, chitng c1r ¢6 tai ho so
do Nguyén don cung cap va tai phién toa dai dien Nguyén don xac dinh Cong ty
TNHH L khong c6 ban hanh nghi quyét hay quyét dinh phan cong cu the quyén
han, trach nhi€ém quan Iy LCT cho 6ng Dao Manh HI, ciing nhu khong c6 thoa
thuan nao rang budc vé trach nhiém gitta doanh nghiép va ong H2 Sau khi ong
H nghi viée tai cong ty, qua kiém tra s6 sach phat hién éng H kinh doanh bi thua
16 gay thiét hai cho cong ty. Cong ty L can ctt vao cac hop dong kinh té, xac
dinh gia tri thua 16 dé khoi kién 6ng H, ngoai ra LCT khong cung cap duoc thoa
thuan hay tai liéu chirng ¢t nao khac dé chimg minh LCT c6 rang budc nghia vu
d6i v6i ong H khi thuce hién hoat dong kinh doanh phai c6 ¥ kién ctia chu so hiru
la L2. Ltd., va chua ¢ can ¢t xac dinh duoc so tién thiét hai theo Nguyén don
yéu cau la chinh xac, do cing moét thoi diém thi viéc mua ban hang hoa cta cong
ty véi gia cao hay gia thap con phu thudc vao nhiéu yéu to nhu chién luoc kinh
doanh cua cong ty, su bién dong, ap luc cia thi trudng ma cong ty s& gip phai.
Do d6, khong thé don thuan la lay gia mua hang hoa trir gia ban hang hoa dé xac
dinh nguoi quan 1y cong ty gay thiét hai cho cong ty dé lam co s& budc trach
nhiém boi thuong ngudi quan 1y cong ty theo yéu cau cia Nguyén don. Vi vay,
khong c6 co sé dé chap nhan yéu cau khaoi kién cua Nguyén don.

[3] V& 4n phi:

Nguyén don phai chiu 4n phi so tham co6 gia ngach trén so6 tién do yéu cau
cua Nguyén don khong dugce Toa an chap nhan.

Vi cac 1€ trén,
QUYET PINH:

Can ctt Khoan 4 Piéu 30, Piém a Khoan 1 DPiéu 37, Piém a Khoan 1 Piéu
39; Khoan 2 Diéu 244 Bo luat T6 tung dan su nam 2015;

Can ctr Luat Doanh nghiép nam 2014;



Can ctr Nghi quyét s6 326/2016/UBTVQH14 ngay 30 thang 12 nam 2016
cua Uy ban Thuong vu Quoc hoi quy dinh vé muc thu, mién, giam, thu, ndp,
quan ly va st dung an phi va I¢ phi Toa an;

Xut:
1/ Khong chap nhan toan bo yéu cau khoi kién cia Cong ty TNHH L doi

ong Dao Manh H1 boi thuong s6 tién 6.828.396.537 (Scu ty tam tram hai micoi
tam triéu ba tram chin mwoi sau nghin nam tram ba muwoi bay) dong.

2/ Pinh chi giai quyét yéu cau phan t6 cia 6ng Pao Manh H1 d6i v6i Cong
ty TNHH L .

3/ Vé an phi so tham:

- Cong ty TNHH L phai chiu an phi so tham la 114.828.000 ( Mot trdam
muweoi bon triéu tam tram hai mwoi tam nghin) df‘)ng, duoc can trir vao so tién tam
tmg an phi da ndp 57.414.000 (Nam muoi bay triéu bon tram muwoi bon nghin)
dong, theo Bién lai thu s6 TU/2016/0007764 ngay 06/12/2017 cia Cuc Thi hanh
an dan su tinh Ba Ria- Viing Tau. Nguyén don con phai nop thém so tién
57.414.000 (Nam mucoi bay triéu bon tram muwoi bon nghin) dong; Thi hanh tai
co quan Thi hanh 4n dan su c¢6 tham quyén.

- Hoan tra lai toan bo tién tam tng an phi (yéu cau phan t6) cho ong Dao
Manh H1 27.521.739 (Hai mwoi bay triéu nam tram hai muoi m ot nghin bay
tram ba muwoi chin) ddng, theo Bién lai thu s6 AA/2018/0025894 ngay 14/6/2019
cua Cuc Thi hanh an dan su Thanh phé H6 Chi Minh.

4/ Cac duong su c6 quyén khang céo ban an trong thoi han 15 (muwoi Idm)
ngay ké tr ngay tuyén an dé yéu cau Toa an cap phuc tham giai quyet lai theo
thu tuc phuc tham.

Truong hop ban an dugc thi hanh theo quy dinh tai DPiéu 2 Luat Thi hanh an dan
su thi ngudi duoc thi hanh 4n dan su, ngudi phai thi hanh 4n dan su cé quyén
thoa thuan thi hanh an, quyén yeu cau thi hanh an, tu nguyén thi hanh an hodc bi
cudng ché thi hanh an theo quy dinh tai Piéu 6,7 va 9 Luat Thi hanh an dan su,
thot hiéu thi hanh an dugc thuc hién theo quy dinh tai Piéu 30 Luat Thi hanh an
dan su.

Noi nhin: TM. HOI PONG XET XU SO THAM
_ TAND t6i cao: THAM PHAN-CHU TOA PHIEN TOA
- TAND cép cao tai TPHCM;

- VKSND ciép cao tai TPHCM;

- VKSND TPHCM:

- Cuc THADS TPHCM;

- Cuc THADS tinh Ba Ria - Viing Tau:
- Cac duong su:

- Luu: VT, hd so vu an.

Lé Cong Toai
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