TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Doc 1ap — Tu do — Hanh phic

Ban 4n sb: 353/2023/KDTM-PT
Ngay: 24/3/2023
V/v Tranh chip Hop dong hop tac
kinh doanh, hgp déng mua ban
can hd, doi tai san.

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Héi dong xét xir phiic thim gom co:

Thém phdn — Chit toa phién toa: Ba Nguyén Thu Chinh.

Cdc Tham phan: Ba Ha Thanh Thuy

Ba Vii Thi Huong
- Thuw ky phién toa: Ba Trinh Ngoc Han — Thu ky Toa an nhan dan Thanh phd

Ho6 Chi Minh.

- Dgi di¢n Vign kiém sdt nhan dén Thanh phé Ho Chi Minh tham gia phién
toa: Ba Nguyen Thi Bao Tran - Kiém sat vién.

Vao ngay 24 thang 3 nam 2023 tai ‘Toa an nhan dan Thanh phb H6 Chi Minh

xét xur phuic tham cong khai vu an thu ly s 03/KDTMPT ngay 09 thang 01 nam 2023
vé Tranh chdp Hop dong hop tac kinh doanh, hop dong mua ban cin hd, doi tai san.

Do ban an dan sy so tham sé 215/2022/KDTM-ST ngay 17 thang 9 nam 2022
cua Toa an nhan dan Quéan 1 bi khang cao.

Theo Quyét dinh dwa vu 4n ra xét xir phic tham s6 176/2023/QD-PT ngay 31
thang 01 nam 2023 va Quyét dinh hoan phién toa s6 2158/2023/Qb-PT ngay 28 thang
02 nam 2023, gilta cdc duong su:

1. Nguyén don: Cong ty C6 phan PM;

Dia chi: S6 90 dudng B, phudng B, quan B1, Thanh phd Da Néng.

Nguoi dai dién hop phap:

- Ba Phung Thi L, sinh nam: 1985;

Dia chi: S6 255 duong H, phuong H1, quan H2, Thanh phd Pa Nang 1a nguoi
dai dién theo uy quyén theo Gidy ty quyén sb 04-22/GUQ-DMC ngay 29 thang 4 nim
2022. (c6 mat)

- Ong Ong Phu H, sinh nam: 1975;

Dia chi: S6 324 duong K, Phuong K1, Quan K2, Thanh phd H6 Chi Minh — La
ngudi dai dién theo ty quyén theo Gidy y quyén sd: 20-21/GUQ ngay 08 thang 10
nam 2021. (c6 mat)

Ngueoi bao vé quyén va loi ich hop phdp cia nguyén don: Ong Nguyén Thanh
V, sinh nam: 1950-Luat su Van phong luat su TV thudc Poan Luat su Thanh phé ba



Nang;

Dia chi: S6 109 duong L, phuong L1, quan L2, Thanh phd Pa Ning. (c6 mit)

2. Bi don: Cong ty C6 phan tip doan C (tén cii Cong ty C6 phan Dau tu BT);

Dia chi: S6 136-138 duong G, phuong G1, Quan G2, Thanh phd H6 Chi Minh.

Nguoi dai dién hop phap cua bi don:

1- Ong Tran Hai B, sinh nam: 1960;

Dia chi: S6 37/12 dudng P, phuong P1, Quan P2, Thanh phd HO Chi Minh. (c6
mat)

2- Ong Bui Anh T, sinh ndm: 1988;

Dia chi: S6 136-138 dudng G, phuong G1, Quan G2, Thanh phé Ho Chi Minh.
(c6 mat).

La nguoi dai dién theo iy quyén cuia bi don theo Gidy iy quyén ngay 23 thang
3 nam 2023 ciia Cong ty Co phan tap doan C theo Gidy chiing nhan ding ky doanh
nghiép thay doi 1an thir 17 ngay 03/02/2023.

3. Nguoi cé quyén loi, nghia vu lién quan:

- Cong ty C6 phan dau tu DTD;

Dia chi: S6 136-138 duong G, phudong G1, Quan G2, Thanh phé Ho Chi Minh.
(ving mat)

- Cong ty CO6 phan dau tu va thiét ké xay dung LM;

Dia chi: Phong 15.3, tang 15, tda nha BT Times Square, s6 172-174 dudng K,
phuong K1, Quan K2, Thanh phd HO Chi Minh. (c6 don xin ving mit)

- Cong ty C6 phan Ab;

Dia chi: Tang 12, trung tim thuong mai V, sb 255-257 dudng H, quan H1, Thanh
phé Pa Néng. (c6 don xin ving mit)

- Cong ty trach nhiém hiru han dau tu va xay dung PTV;

Dia chi: S6 142 duong N, phudng N1, quian N2, Thanh phé Da Néng. (c6 don
Xin vang mit)

Ngudi khang cdo: Cong ty Co phan tap doan C (tén cii Cong ty C6 phan Dau
tu BT).

NOI DUNG VU AN:

Trong don khdi kién ngay 23 thang 12 nam 2016; don bé sung don khéi kién
ngay 23 thang 3 nam 2022 va qud trinh tham gia t6 tung dai dién hop phdp cia
nguyén don trinh bay:

Ngay 31 thang 01 niam 2007, Cong ty C6 phan DM (viét tat 1a DM) va Cong ty
TNHH can ho BT A.A (sau nay d6i tén thanh Cong ty TNHH mét thanh vién Dich vu
Du lich BT, Cong ty C6 phan dau tw BT, Cong ty C6 phan Tap doan C - viét tit1a C)
ky hop ddng hop tac kinh doanh sé 08/HDHTKD/DM-BTAA vé viéc kinh doanh va
bao tiéu san pham du an Cao 6¢c BT AA (nay la Cao dc BT Luxury Apartment), tai s6
172-174 duong K(sd moi 1a 136-138 duong G), phudong G1, Quan G2, Thanh phd HO
Chi Minh c6 noi dung, Coéng ty C 1a chii dau tu c6 trach nhiém tién hanh cac tha tuc
dau tu va thuc hién du an, DM la don vi hop tac kinh doanh, bao tiéu toan by 100%
san pham cdn ho cua du 4n, dién tich xay dung 971m?, quy mo xay dung 22 tang duoc
co quan c6 thim quyén phé duyét. Ngoai ra, cac bén con thoa thuin cac diéu khoan
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khéac vé dic diém cong trinh, gia tri, phuong thuc va tién do thanh toan cta hop déng,
thoi han ban giao cong trinh,... Qué trinh thyc hién hop déng C da ban giao cho PM
100% can ho cua dy an (theo bién ban ban giao dot 1 ngay 31 thang 12 nam 2009;
bién ban ban giao dot 2 ngay 31 thang 12 nam 2010; bién ban ban giao dot 3 ngay 30
thang 6 nam 2011; bién ban ban giao dot 4 ngay 31 thang 12 nam 2012). DM da thuc
hién ddy du nghia vu thanh toan theo hop dong di ky. C da xuat 20 hoa don thué gia
tri gia ting v6i tong sb tién 403.952.361.576 dong ma DM da thanh toan.

Ngay 10 thang 12 nam 2009, DM ky thoa thuan chuyén nhuong hop ddng hop
tac kinh doanh s6 08/HDPHTKD/DM-BTAA ngay 31 thang 01 nim 2007 cho Céng ty
Cb phan dau tu DTD (viét tat 1a DTD) tiép tuc thuc hién hop dong va C di xac nhan
thoa thuan chuyén nhuong giita cac bén. Do ¢6 nhu cau vé chd & nén DM va TP di
ky hop déng mua ban cin ho sé 06/HD-BAN/DTD-DMC ngay 31 thang 12 nim 2009
dé PM mua cua BTD 03 cin ho thudc dy 4n Cao d¢ BT Luxury Apartment, gdm Cin
ho s6 15.C tang 15, dién tich 115,5m?% cin ho sé 15.D tang 15, dién tich 74,12m? va
can ho Penthouse (tang 19), dién tich 200m?, gia tri cta hop dong 1a 1.285.746 USD
dugc quy dbi thanh tién dong Viét Nam theo ty gia quy d6i cua Ngan hang Thuong
mai C phén Ngoai Thuong Viét Nam tai thoi diém thanh toén.

Ngay 10 thang 01 nim 2012, PM va PTP di ky phu luc hop dong s6 04 diéu
chinh ma s6 can ho, gia ban, phuong thirc va lich thanh toan theo hop dong mua ban
can ho s6 06/HD-BAN-DTD-DMC ngay 31 thang 12 nim 2009, cu thé: Mi sb cin ho
s6 15.C tang 15, dién tich 112,5m? (d6i thanh cin ho s6 15.3 tang 15); can ho s 15.D
tang 15, dién tich 117,70m? (d6i thanh cin ho sb 15.4 ting 15) va can ho Penthouse
tang 19 dién tich 200m? dugc ddi thanh cin ho 19.1. Theo bién ban cén trir cong no
ngay 30 thang 01 nim 2013, cac bén ky xac nhan PM da thanh toan cho DTD day du
tién gia tri ctia 03 can ho, phi quan 1y 02 can ho 15.3, 15.4 tang 15, phi bao tri 03 cin
ho, tong cong 1a 31.265.897.322 ddng (trong duong 1.591.669,2 USD)

Ngay 19 thang 10 nam 2010, cic bén 1ap bién ban ban giao cin ho s6 15.4 tang
15; ngay 08 thang 8 nim 2011 ban giao cin ho s6 15.3 ting 15; ngay 26 thang 3 nim
2013 ban giao cin ho s6 19.1 tang 19. Theo khoan 5 Piéu 93 Luat nha & quy dinh vé
trinh ty, thu tuc trong giao dich vé nha & thoi diém bén ban ban giao can hg thi quyén
sO hitu thudc vé bén mua. Sau khi nhan ban giao cin ho, PM di dua cian ho s6 15.3 va
s6 15.4 vao st dung, riéng can ho 6 19.1 chua st dung dén.

Sau khi mua 03 cin ho trén, ngay 20 thang 9 nim 2014, DM va Coéng ty Co
phan A5 (viét tit 1a Cong ty A5) ky hop ddong mua ban cin hé chung cu sé 02/HDMB
2014 d& DM bén cho Cong ty A5 cin ho sé 15.4 tang 15, gia ban 5.065.777.200 dong.
Cong ty A5 da thanh toan sd tién theo hop dong, DM da xut hoa don gia tri gia ting
s6 0000159 ngay 01 thang 12 nam 2014,

Cung ngay 20 thang 9 nam 2014, DM va Cong ty C6 phan dau tu va thiét ké
xay dung LM (viét tit 1a LM) ky hop ddng mua ban can ho chung cu s 03/HDDMB
2014 d& PM ban cho LM cin ho sé 15.3 tang 15, gid ban 5.277.439.200 déng. PM da
nhan du tién theo hop ddng, da xuit hoa don gia tri gia ting s 0000160 ngay 01 thang
12 nam 2014.

Dén ngay 12 thang 10 nim 2014, PM va Céng ty C6 phan dau tu va xay dung
DTV (viét tit 1a DTV) ky hop dong mua ban cin ho chung cu sé 05/HDMB 2014 dé

3



PM bén cho BTV cin ho 19.1 Penthouse tang 19, gid ban 9.313.920.000 dong. PM di
nhan du tién va xuit hoa don gid tri gia ting s6 0004140 ngay 10 thang 11 nam 2016.
Tuy nhién, cudi thang 11 nim 2016 khi DM tién hanh ban giao cin ho sé 19.1 cho
DTV thi C dap pha, thio d& can ho s6 19.1 nén DM khong thé giao cin ho sd 19.1
cho DTV duoc. Cong ty C d3 vi pham nghia vu cam két theo Diéu 4 phu luc sb 6 cia
hop d6ng mua ban cian ho sé 06/PL-HDHTKD ngay 15 thang 11 nam 2012 di ky giira
bM,bTbvacC.

DPong thoi, hop dong mua ban cin hd sé6 06/HD-BAN/DTD-DMC ngay 31
thang 12 nam 2009 ghi nhin bén ban DT c6 nghia vu ban giao gidy ching nhin
quyén so hitu can ho cho bén mua 1a DM trong thoi han 03 thang ké tir ngay ky hop
dong, dé bén ban sang tén cho bén mua. Qué thoi han 03 thang, bén ban khong ban
giao gidy chimg nhan quyén s& hitu can hd cho bén mua theo thoéa thuan thi bén ban
phai chiu trach nhiém boi thudng thiét hai cho bén mua sd tién twong ung theo 13i suat
co ban ctiia Ngan hang Nha nude trén s tién bén ban da nhan.

Thuc hién nghia vu ban giao gidy chting nhan quyén so hitu 03 cin ho cho bén
mua, DM di ¢6 cac vin ban s 253-14/TB-DMC ngay 26 thang 9 nim 2014, vin ban
s6 259-14/CV-DMC ngay 02 thang 10 nam 2014 va vin ban s6 18-15/CV-DMC ngay
14 thang 01 nam 2015 déu c6 ndi dung 14 yéu cau C , DTD ban giao gidy chimg nhan
quyén s& hiru 03 cin ho trén cho PM theo cam két tai Piéu 4 phy luc hop dong s6
06/PL-HDPHTKD ngay 15 thang 11 nam 2012 nhung C , DTD khdng ban giao. Do
khong ban giao gidy chting nhan quyén sé hitu cin ho theo cam két nén ngay 22 thang
12 nam 2016, Cong ty A5 ¢ vin ban s6 11-16/CV-SBDDS 579 yéu cau PM tra tién
13i phét sinh trén sb tién da nhan 5.065.777.200 dong tam tinh dén ngay 22 thang 12
nam 2016 12 915.639.229 dong, muc 1di suat ap dung 9%/nam. Ngay 25 thang 12 nim
2016, LM c6 vian ban s6 22-16/CV-LM yéu cau PM tra tién 1ai phat sinh trén so tién
da nhan 5.277.439.200 dong 1a 546.016.928 dong, mirc 13i suat ap dung 1a 9%/nam.
Ngay 15 thang 12 nam 2016, DTV c6 thong béo sé 12-16/TB-BTV yéu cau DM tra
tién 14i phat sinh trén s tién d nhan 9.313.920.000 dong 1a 25.613.280 dong.

Cong ty C da khong ban giao gidy ching nhan quyén so hitu 03 cin ho trén 1a
vi pham nghia vu da cam két tai Piéu 4 caa Phu luc hop dff)ng s6 06/PL-HDHTKD
ngay 15 thang 11 nam 2012 nén phai chiu trach nhiém boi thudng khoan thiét hai 1a
khoan tién 14i phat sinh ma DM di bdi thuong cho Cong ty A5, Coéng ty LM va Cong
ty DTV. Bé bao vé quyén, loi ich hop phap bi C xam pham, DM khoi kién yéu cau
budc C :

- Tra cho Cong ty DM nguyén trang cin ho s 19.1 Penthouse (cin ho P4) ting
19 Cao b6c BT Luxury Apartment, tai s6 172-174 duong K, phuong G, Quan G1,
Thanh phd HO Chi Minh theo dung bién ban ban giao cin hd ngdy 26 thang 3 nim
2013 giita DM va DTD dé DM ban giao lai cho DTV.

- Cong nhan cin ho s6 15.3 (can ho 15C; 1502), cin ho sb 15.4 (cin ho 15D;
1503) ting 15 va cin ho s6 19.1 Penthouse (cin ho P4) ting 19 Cao 6c BTLuxury
Apartment, tai sb 172-174 duong K, phuong G, Quan G1, Thanh phé Hd Chi Minh
thudc quyén s¢ hitu cia DM, PM duge quyén lién hé co quan Nha nudc c6 tham quyén
1am thu tuc cdp gidy chimg nhan quyén sé hitu 03 cin ho trén.

- Tra tién 13i tam tinh dén ngay 22 thang 12 nam 2016 1a 1.487.269.427 dong
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ma PM di boi thuong cho DTV, LM, Cong ty A5.

Trong don b6 sung don khai kién ngay 23 thang 3 nam 2022, DM budc C tra
tién 131 phat sinh trén s6 tién DTV, LM, Cong ty A5 d3 thanh toan tién mua cin ho do
PM khong ban giao gidy ching nhian quyén so hiru theo hop dong di ky sé tién
10.717.780.000 dong, 13i suat ap dung 9%/nam (cu thé: Tra cho COng ty A5 sb tién
3.314.284.733 dong trén so tién da thanh toan 5.065.777.200 dong tam tinh tir ngay 31
thang 12 nam 2014 dén ngay 28 thang 02 nim 2022; tra cho Cong ty LM sb tién
2.941.974.325 dong trén so tién da thanh toan 5.277.439.200 dong tam tinh tir ngay 20
thang 3 ndm 2015 dén ngay 15 thang 12 nim 2021; tra cho DTV sb tién 4.440.411.360
dong trén so tién di thanh toan 9.313.920.000 dong tam tinh tir ngay 12 thang 10 nim
2016 dén ngay 28 thang 02 nam 2022.

* Qud trinh tham gia té tung bi don Congty C trinh bay:

Cin ctr ho so hop tac gitta cac bén tai du an Cao 6c BT Luxury Apartment,
DTPD 1a bén ké thira quyén, nghia vu cia DPM. C chi 1am cac thi tuc chuyén nhuong
quyén s& hiru cin ho cho DTD khi da hoan tit viéc thanh toan. PTD chua hoan tat
viéc thanh toan theo cam két. Ngay 31 thang 12 nam 2009, PTP va DM ky hop dong
mua ban cin hd s6 06/HD-BAN/DTD-DMC d¢ DTD ban cho PM 03 cin ho 15C
(ting 15), 15D (tdng 15), penhouse (ting 19). PM tiép tuc ban 03 cin ho trén cho
khach hang, C khong biét, khong lién quan va khong thudc pham vi trach nhiém cta
C . C la chu dau tu du 4n, thuc hién cac thu tuc dé sang tén quyén s& hiru can hd sau
khi dap tng cac diéu kién, cac bén lién quan da hoan tat viéc thanh todn cong ng. PM
va DTP c6 vin ban xac nhan di hoan tat cac thi tuc lién quan dé nghi C sang tén cin
ho theo quy dinh.

* Qud trinh t6 tung Céng ty Co phan Pau tw PTD ving mdt nhung ban ti
khai ngay 31 thang 01 nam 2018, Céng ty Cé phan Pau tw DTP trinh bay:

Ngay 31 thang 12 nim 2009, DTP va PM ky hop dong sé 06/HD-BAN-DTD
dé PTP ban cho PM 03 cin ho thudc cao 6c BT Luxury Apartment s6 172-174
duong K, phuong G, Quan G1, Thanh phd HO6 Chi Minh; mi s6 can hd 1502, 1503 va
19.1. Theo thoa thuan ngay 19 thang 10 nam 2010, cac bén ky bién ban ban giao can
ho 15.03; ngay 08 thang 8 nam 2011 ky bién ban ban giao can ho 15.02 va ngay 16
thang 3 nam 2013 ky bién ban ban giao can hg 19.1. PTD da ky bién ban ban giao 03
cin ho trén cho PM. Theo Diéu 4 cta phu luc sd: 06/PL-HPHTKD ngay 15 thang 11
nam 2012 di ky giita cac bén thi C ¢ trach nhiém ban giao gidy chuyén quyén so hiru
03 can ho trén cho M.

Vé yéu cu khai kién caa DM, DTD d3 thue hién ding ndi dung cua phu luc $6
06/PL-HDHTKD ngay 15 thang 11 nam 2012 cac bén da ky, da ban giao cac can hd da
ban cho DM quan 1y, st dung tir ndim 2010 dén nim 2013 nén DTD khdng co lién
quan gi dén yéu cau khoi kién cia PM. PTP 1a bén truc tiép ban 03 cin hd trén cho
DM nén cé trach nhiém cung véi C hoan tat tha tuc cip gidy ching nhin cho PM. C
1a chu dau tu co trach nhiém nhén, ban giao gidy chimg nhan quyén s& hiru 03 cin ho
trén cho DM theo cam két cac bén da ky.

* Qud trinh t6 tung Cong ty C6 phan A5 ¢6 don xin ving mdt va c¢é ¥ kién
trinh bay:



Ngay 20 thang 9 nam 2014, san giao dich bat dong san Da Ning thuoc Cong ty
Co phan A5 (viét tit 1a Cong ty A5) va PM da ky hop dong s 02/HPMB 2014 dé
Cong ty A5 mua cin ho s6 1503 (15.4) ting 15 cao 6c BT Luxury Apartment sb: 172-
174 duong K, phuong G, Quan G1, Thanh phd H6 Chi Minh ciia DPM. Dién tich sir
dung 117,70m?, gia ban 5.065.777.200 dong bao gém thué VAT. Cong ty A5 dd hoan
tat viéc thanh toan theo bién ban can trir cong ng ngay 31 thang 12 nim 2014. Theo
diém i, khoan 2, Diéu 3 cta hop dong sé 02/HDMB 2014 ngay 20 thang 9 nim 2014,
PM c6 nghia vu: “Ban giao Gidy chirng nhdn quyén sé hitu cin hé cho Bén mua trong
thoi han 03 thang ké tir ngay ky hop dong. Sau do, hai bén cing tién hanh lam thi tuc
tai phong céng chiing va tai co quan nha nwde c¢é tham quyén vé cap Gidy ching nhdn
dé sang tén cho Bén mua. Néu Bén ban khéng giao Gidy chirng nhdn quyén sé hitu
can hé cho Bén mua ding thoi han thi phdi boi thiong cho Bén mua theo quy dinh cia
phdp Iudt” va diém m cua hop dong ghi nhan: “Truong hop Bén ban don phiong
cham diet hop dong mua bdn can hé ma khéng phdi do 16i ciia Bén mua hodc vi pham
cdc théa thudn cam két trong Hop dong nay thi boi thuong thiét hai cho Bén mua s6
tién theo Ldi sudt co ban ciia Ngdn hang Nha miede trén tong so tién da thanh todn ké
tir ngay don phwong cham dirt hop dong hodc vi pham Hop dong cho dén khi thuc
hién xong viéc boi thuong”.

Cong ty A5 nhiéu lan yéu cau PM ban giao gidy chimg nhan quyén so hitu cin
ho nhung PM khong ban giao duoc giy thiét hai nén Cong ty A5 yéu cau PM boi
thudng sb tién 13i phét sinh trén s tién di thanh toan 5.065.777.200 dong tir ngay 31
thang 12 nam 2014 dén ngay 28 thang 02 nam 2022, mic 13i suit 4p dung 9%/nim 1a
3.314.284.733 d6ng. Pong thoi, xin dugc vang mat trong sudt qua trinh giai quyét vu
an.

* Qud trinh t6 tung Céng ty C6 phan Pau tw va thiét ké xdy dung LM c6 don
xin ving mdt va c¢é y kién trinh bay:

Ngay 20 thang 9 nim 2014, Cong ty C6 phan Pau tu va thiét ké xay dung LM
(viét tat LM) va DM ky hop dong s6 03/HPMB 2014 d&& LM mua can ho s6 1502 (15.3)
tang 15 ciia cao 6¢ BT Luxury Apartment s6 172-174 duong K, phuong G, Quan G1,
Thanh phé H6 Chi Minh. Dién tich st dung 112.2m?, gia ban 5.277.439.200 dong bao
gom thué VAT. Cong ty LM di thanh toan s tién 5.277.439.200 dong, duoc PM xuat
hoa don gia tri gia ting. Theo diém i, khoan 2, Piéu 3 ctia hop dong sd: 03/HDMB 2014
thi DM c6 nghia vu: “Ban giao Gidy chitng nhdn quyén sé hitu can hé cho Bén mua
trong thoi han 03 thang ké tir ngay ky hop dong. Sau dé, hai bén ciing tién hanh lam thi
tuc tai phong céng chitng va tai co' quan nha nuwée c¢é tham quyén vé cap Gidy chimg
nhdn dé sang tén cho Bén mua. Néu Bén ban khéong giao Gidy chimg nhdn quyén sé hiru
can hé cho Bén mua ding thoi han thi phdi boi thirong cho Bén mua theo quy dinh cia
phdp ugt”; diém m cua hop dong ghi nhan: “Truong hop Bén ban don phirong cham
ditt hop dong mua bdn can h ma khéng phdi do 16i ciia Bén mua hodc vi pham cdc
théa thudn cam két trong Hop dong nay thi boi thuong thiét hai cho Bén mua sé tién
theo Ldi sudt co ban ciia Ngdn hang Nha nudce trén tong sé tién da thanh todn ké tir
ngay don phirong cham dit hop dong hodc vi pham Hop dong cho dén khi thie hién
xong viéc boi thuong”.



Cong ty LM nhiéu lan yéu cau PM ban giao gidy ching nhan quyén s& hiru cin
h6 nhung PM khong ban giao gay thiét hai nén LM d3 1am cong van yéu cau DM boi
thudng s6 tién 14i phat sinh trén sb tién da thanh toan 5.277.439 ddng tir ngay 20 thang
3 nam 2015 dén ngay 15 thang 12 nam 2021, méc 13i suat ap dung 9%/mim la
2.941.974.325 d6ng. Dong thoi, xin dugce ving mit trong sudt qué trinh giai quyét vu
an.

* Qud trinh to tung Cong ty trach nhiém hitu han Pau tw va xdy dung DTV ¢c6
don xin ving mdt va c6 y kién trinh bay:

Ngay 12 thang 10 nim 2014, Cong ty trach nhiém hitu han Pau tu va xay dung
DTV (viét tit Cong ty DTV) va DM ky hop dong s6 05/HPMB 2014 dé DTV mua cin
ho s6 P4-19.1 tang 19 cia cao 6c BT Luxury Apartment sé: 172-174 duong K,
phuong G, Quan G1, Thanh phé H6 Chi Minh ctia PM. Dién tich sir dung 200m?, gié
ban 9.313.920.000 dong bao gom thué VAT. Ngay 10 thang 11 nim 2016, DM di xuat
hoa don va bién ban d6i chiéu va xac nhan céng ng ngay 20 thang 12 nam 2020 thi
DTV da thanh toan sd tién 9.313.920.000 dong cho PM. Theo diém i, khoan 2, Piéu 3
ctia hop ddng s6: 05/HPMB 2014 thi PM c6 nghia vu: “Ban giao Gidy chirng nhdn
quyén sé hitu can hé cho Bén mua trong thoi han 03 thing ké tir ngay ky hop dong.
Sau d6, hai bén cing tién hanh lam thi tuc tai phong céng chirng va tai co quan nha
nude c6 tham quyén vé cap Gidy chirng nhin dé sang tén cho Bén mua. Néu Bén ban
khéng giao Gidy chirng nhdn quyén sé hivu can hé cho Bén mua ding thoi han thi phdi
béi thwong cho Bén mua theo quy dinh ciia phép ludt”.

Cong ty DTV nhiéu lan yéu cau DM ban giao gidy ching nhan quyén s¢ hitu cin
hd va can ho nhung BPM khéng ban giao va cling khong ban giao can ho gay thiét hai
nén DTV yéu cau Cong ty DM bdi thuong s tién 1i phat sinh trén sb tién da thanh toan
9.313.920.000 dong tir ngay 12 thang 10 nim 2016 dén ngay 28 thang 02 nam 2022,
muc 13i suit ap dung 9%/nam 1 4.440.411.360 dong. Pong thoi, xin duge ving mit
trong sudt qua trinh giai quyét vu an.

Tai phién toa so thim:

Pai dién Cong ty PM c6 y kién xac dinh s6 tién DM da bdi thuong cho DTV,
LM, Cong ty A5 do cham ban giao gidy ching nhan quyén sé hiru 03 cin ho theo cic
hop dong mua ban can ho da kyla 10.696.670.418 dong, theo muc lai suat ap dung
9%/nam trén sd tién bén mua da thanh toan, cu thé: PM di boi thudong cho Cong ty A5
sO tién 13i phat sinh trén sb tién da thanh toan 5.065.777.200 dong tinh tir ngay 31
thang 12 nam 2014 dén ngay 28 thang 02 nam 2022 13 3.314.284.733 ddng; bdi
thudng cho LM sb tién 13i phat sinh trén s6 tién di thanh toan 5.277.439.200 dong tinh
tir ngay 20 thang 3 nam 2015 dén ngay 15 thang 12 nam 2021 14 2.941.974.325 dong;
bdi thudng cho DTV sb tién 1di phat sinh trén sb tién di thanh toan 9.313.920.000
dong tinh tir ngay 12 thang 10 nim 2016 dén ngay 28 thang 02 nam 2022 la
4.440.411.360 dong nén C phai c6 nghia vu tra lai s6 tién ma DM di bdi thuong.
Budc C cbng nhan, 1am tha tuc cap, giao gidy chimg nhan quyén sé hitu cac cin ho sb
15.3, can ho sb 15.4 ting 15 va cian ho sb6 19.1 Penthouse ting 19 Cao ¢ BT Luxury
Apartment, tai sb 172-174 duong K, phuong G, Quan G1, Thanh phé H6 Chi Minh
cho DM 1a chi s hiru. Trudng hop C khéng tién hanh cac thu tuc theo quy dinh dé
cap quyén s& hiru 03 cin ho trén cho DM thi DM duoc quyén lién hé véi co quan Nha
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nude co thim quyén tién hanh cac thi tuc theo quy dinh dé dugc cap gidy ching nhan
quyén sir dung dét, quyén sé hitu nha & va tai san khac gin lién v6i dat ddi voi 03 can
ho trén; tra cho DM nguyén trang cin ho s 19.1 tang 19 Cao bc BT Luxury Apartment
theo bién ban ban giao cin hd ngay 26 thang 3 nam 2013 giita PM va DTD dé PM
ban giao cho BTV.

Dai dién C giit nguyén y kién da trinh bay nhung c6 y kién bo sung: Cong ty
C trudc day co tén Cong ty TNHH mot thanh vién Dich vu Du lich BT, sau doi
thanh Cong ty TNHH BT A.A. Cong ty C xac nhan viéc cac bén ky hop dong hop
tac kinh doanh s6: 08/HDPHTKD/DM-BTAA ngay 31 thang 01 nim 2007; thoa thuan
chuyén nhuong hop dong hop tac kinh doanh sé6 08/HPHTKD/DM-BTAA ngay 31
thang 01 nam 2007 1a dung phap luat, cic bén da thyc hién day du quyén va nghia vu
d3 cam két. C ddng ¥ lién hé co quan Nha nude c6 tham quyén lam thi tuc chuyén
quyén s& hitu 03 can ho s6 15.3, s6 15.4 tﬁng 15 va can ho sd 19.1 Penthouse téng 19
ctia Cao 6¢ BT Luxury Apartment cho DM, nhung DM phai thanh toan cho C sb tién
phi quan 1y, phi bao tri con no cta 80 can ho theo hop dong hop tac kinh doanh sb
08/HPHTKD/DM-BTAA ngay 31 thang 01 nam 2007 da ky 1a 19.000.000.000 dong.
Pong thoi, C ciing dong ¥ ban giao cin ho s6 19.1 Penthouse cho PM sau khi DM
thanh toan cho C s tién 20.000.000.000 dong, day 1a s6 tién C bo ra dau tu két cdu
bén trong cuia can ho. C thtra nhan can ho s6 19.1 Penthouse dugc Toa an nhan dan
Quan 1 ban hanh quyét dinh 4p dung bién phap khan cap tam thoi ké bién tai san
tranh chép, thoi gian dau can hd s6 19.1 Penthouse dugec C cho thué nhung hién nay
dé trong.

Véi nédi dung trén, tai Ban an so thim sé 215/2022/KDTM-ST ngay 17
thang 9 nam 2022 cia Toa an nhan dan Quén 1, Thanh phé H6 Chi Minh da
quyét dinh:

Cin cir khoan 2 khoan 3 Diéu 26, khoan 1 Piéu 30, diém b khoan 1 Piéu 35,
diém ¢ khoan 1 Diéu 39, khoan 3 Diéu 68, khoan 1 khoan 4 Piéu 91, diém a khoan 1
Diéu 92, Piéu 155, Piéu 156, khoan 1 Piéu 158, diém b khoan 2 Diéu 227; khoan 1
khoan 3 Diéu 228, Piéu 271, khoan 1 Diéu 273 Bo luat T tung Dan sy nim 2015;
Piéu 121, biéu 122, Piéu 164, Piéu 255, Piéu 256, Diéu 169, Piéu 450, Piéu 451,
Diéu 452, Piéu 453, Diéu 454, khoan 2 Piéu 688 Bo luat Dan sy nim 2005; khoan 4
Diéu 36, Piéu 90, Piéu 91, Piéu 92, Piéu 93 Luat Nha & nam 2005; diém b khoan 1
Diéu 62 Luat Xay dyng nam 2003; Diéu 21, Diéu 23 Luat Dau tu nim 2005; Piéu 7,
Diéu 8 Luat kinh doanh bat dong san nam 2005; khoan 2 Diéu 302 Luat Thuong mai
nim 2005; diém b khoan 1 Piéu 24, khoan 2 Diéu 26, khoan 1 Diéu 48 Nghi quyét sd:
326/2016/UBTVQH14 ngay 30 thang 12 nim 2016 cua Uy ban thuong vu Qubc Hoi
quy dinh vé murc thu, mién, giam, thu, ndp, quan 1y va st dung an phi va 1& phi Toa
an; Diéu 2, Diéu 6, Piéu 7, Piéu 9, Piéu 30 Luat Thi hanh 4n Dan sy nidm 2008 (sira
d6i, bo sung nam 2014).

Tuyén xu:

1. Chép nhén yéu ciu khoi kién cua Cong ty C6 phan DM budc Cong ty C6
phan tip doan C tra cho Coéng ty C6 phan DM nguyén trang cin ho s6 19.1 Penthouse
tang 19 Cao 6c BTLuxury Apartment, tai sé 172-174 (s6 méi 166-168) duong K,
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phuong G, Quan G1, Thanh phé H6 Chi Minh theo bién ban ban giao cin ho ngay 26
thang 3 nam 2013 giita Cong ty C6 phan PM va Coéng ty C6 phan dau tu DTD dé
Cong ty C6 phan DM ban giao cho Céng ty trach nhiém hitu han dau tu va xay dung
bTV.

2. Chép nhan yéu cau khoi kién ctua Coéng ty C6 phan PM budc Cong ty Cd
phan tap doan C cong nhan, lam thu tuc cép, giao gidy chirng nhin quyén s hitu cic cin
ho s6 15.3 ting 15, cin ho s6 15.4 tng 15 va can ho s6 19.1 Penthouse tang 19 Cao bc¢
BT Luxury Apartment, tai s 172-174 (s6 méi 166-168) duong K, phuong G, Quan
G1, Thanh phé H6 Chi Minh cho Cong ty C6 phan PM 1a chu s& hiru. Trudong hop
Cong ty C6 phan tap doan C khong tién hanh cac thi tuc theo quy dinh dé cip quyén
s& hiru 03 can ho trén cho Cong ty C6 phan DM thi Cong ty C6 phan DM dugc quyén
lién hé véi co quan Nha nudc c6 tham quyén tién hanh cac thu tuc theo quy dinh dé duoc
cap gidy ching nhan quyén sir dung dat, quyén so hitu nha ¢ va tai san khac gin lién
véi dat dbi v6i 03 can ho trén.

3. Chép nhan yéu cau khoi kién ctua Coéng ty C6 phan PM budc Cong ty Cd
phan tap doan C tra cho Cong ty Co phan PM s6 tién 10.696.670.418d (mudi ty, sau
tram chin muoi sdu triéu, sdu trim bay muoi nghin, bén trim mudi tdm dong) ma
Cong ty C6 phan PM da boi thudong cho Cong ty C6 phan dau tu va thiét ké xay dung
LM s tién 2.941.974.325d (hai ty, chin trim bon muoi mét triéu, chin trim bay muoi
bbn nghin, ba trim hai muoi 1am dong); bdi thudng cho Cong ty Co phan A5 sd tién
3.314.284.7334 (ba ty, ba tram muoi bon triéu, hai trim tdm muoi bon nghin, bay tram
ba muoi ba dong); boi thuong cho Cong ty trach nhiém hiru han dau tu va xay dung
DTV sd tién 4.440.411.360d (bén ty, bon traim bdn muoi triéu, bén trim mudi mot
nghin, ba trim sau muoi dong) do Cong ty Co phan tap doan C cham ban giao gidy
chirng nhan quyén s& hiru 03 can ho sb 15.3 téng, can ho s 15.4 tﬁng véa can ho s6 19.1
Penthouse tang 19 cho Cong ty C6 phan DM dé Cong ty Co phan PM ban giao cho
Cong ty C6 phan A5, Cong ty Co phan dau tu va thiét ké xay dung LM va Cong ty
trach nhiém hiru han dau tu va xay dung DTV theo cac hop d@)ng mua ban can ho da

Ké tir ngay ban an c6 hi¢u luc phdp luat hoac ké tir ngay cé don yéu cau thi
hanh an ctia nguoi duge thi hanh an cho dén khi thi hanh 4n xong, bén phai thi hanh an
con phai chiu khoan tién 13i cta s tién con phai thi hanh theo muc 13i suat quy dinh
tai Diéu 357, Diéu 468 cua Bo luat Dan sy nam 2015, trir truong hop phap luat c6 quy
dinh khac.

4. Danh cho Coéng ty Co phan tap doan C quyén khoi kién trong mot vu an
khac 1ién quan khoan n¢ phi quan 1y, phi bdo tri can ho thudc du 4n Cao bc BT Luxury
Apartment, tai s6 172-174 (s6 moi 166-168) dudong K, phuong G, Quan G1, Thanh
phd Hd Chi Minh nhung phai dam bao dugc cac diéu kién theo quy dinh cua phap luat
t6 tung dan su.

5. Tiép tuc duy tri quyét dinh ap dung bién phap khan cip tam thoi sb:
81/2017/QD-BPKCTT ngay 11 thang 12 niam 2017; quyét dinh 4p dung bién phap
khan cép tam thoi s6: 82/2017/QD-BPKCTT ngay 11 thang 12 nam 2017; quyét dinh



thay doi bién phap khan cap tam thoi sb: 86/2017/QD-BPKCTT ngay 29 thang 12
ndm 2017 ctia Toa 4n nhan dan Quén 1 dé bao dam thi hanh an.

6. Vé chi phi t6 tung: Ghi nhan Céng ty C6 phan PM tu nguyén chiu chi phi
xem xét, thim dinh tai chd dbi voi can ho sd 19.1 Penthouse tang 19, Cao 6c BT
Luxury Apartment, tai s6 172-174 (s6 méi 166-168) duong K, phuong G, Quéin G1,
Thanh phé H6 Chi Minh. Cong ty C6 phan PM di nop di.

7. V& 4n phi: Cong ty C6 phan tap doan C phai chiu 4n phi dan sy so thim vé
tranh chép kinh doanh thuong mai la 118.696.670d (mdt tram mudi tam tri¢u, sau tram
chin muoi sdu nghin, sau trim bay muoi déng). Cong ty C6 phan DM khéng phai chiu
an phi dan su so thdm vé tranh chap kinh doanh thwong mai ,hoan lai cho Cong ty C6
phan DM s tién tam ung an phi da nop 27.924.842d (hai muoi bay triéu, chin trim
hai muoi bén nghin, tim trim bdn muoi hai dong) theo bién lai thu tam tng an phi, 1&
phi Toa an s6: AA/2016/0019014 ngay 13 thang 01 nam 2017 va sd tién 58.617.234d
(ndm muoi tAm triéu, sau trim muoi bay nghin, hai trim ba muoi bén dong) theo bién
lai thu tam ng an phi, 1& phi Toa an s6: AA/2021/0005603 ngay 30 thang 3 nim
2022 cua Chi cuc thi hanh an dan sy Quén 1, Thanh phd H6 Chi Minh.

Ngoai ra, toa an cip so thim con thong bao quyén khang céo, quyén thi hanh an
cho céc bén duong su.

Sau khi xét x{r so thim, ngay 26 thang 9 nam 2022, bi don — Cong ty Co phan
tdp doan C c6 don khang cdo v6i ndi dung khang cao toan bd ban an so tham s0
215/2022/KDTM-ST ngay 17/9/2022 ctia Toa én nhan dan Quén 1 vé viéc Toa an cip
so thim tuyén Chép nhén toan bd yéu cau khoi kién cia Cong ty DM la khong phu
hop voi cac tai liéu, ching ctr c6 trong h6 so vu an. Cu thé Toa an cip so tham xac
dinh khong dung ban chat quan hé tranh chap va xac dinh sai tu cach duong sy trong
vu an. Trong vu an nay C khoéng phai la bi don ma chi la ngudi c6 quyén lgi, nghia vu
lién quan dén vu an. Toa an cap so tham quyét dinh budc C phai boi thuong thiét hai
cho nguyén don 1a khong khach quan, khong ding phap luat va khong phu hop voi cac
tinh tiét trong vu an, anh huong dén quyén loi hop phap cua C . Dé nghi Toa an cap
phtc tham hily 4n so thim dé bao vé quyén va loi ich hop phap ciia cong ty C .

Tai phién toa phic tham:

- Bi don trinh bay: Bi don van giit nguyén yéu cau khang céo theo don khang
céo dd nop dén toa. Can ho 19.1 bi don da cai tao xdy dung lai nén khong thé giao tra
lai cho PM theo bién ban ban giao ban dau nén dé nghi giao theo hién trang thuc té
ghi nhan tai thoi diém thi hanh 4n va yéu cadu DM phai thanh toan lai tién x4y dung
can ho 1a 12 ty déng, néu cac bén khong thoa thuan dugc thi gianh cho bi don quyén
khéi kién trong mot vu an khac ddi véi chi phi C xay dung cai tao lai can ho 19.1
Penthouse va quyén khai kién déi véi cac khoan ng phi quan 1y, phi bao tri can ho
thudc du an Cao 6¢c BT. Nguoi dai dién hop phap cua C xac dinh khéng cung cdp tai
lidu ching clr thém tai phién toa phiic tham.

- Nguoi dai di¢n theo uy quyéﬁ cua nguyén don trinh bay: Khang cao cua bi
don la khong c6 co s0, d€ nghi Hoi dong xét xur khong chap nhén yéu cau khang cao
cua bi don. DM dong y v6i yéu cau cua C la s€ tién hanh giao nhan can ho 19.1 theo
hién trang thuc t€ ghi nhan tai thoi di€m thi hanh an. PM da cung cap céac hoda don,
chimng tr, uy nhiém chi, cac Bao cao tai chinh cua DM, A5, LM va DTV gui T(f)ng cuc
thué dinh kém Thong bao vé viéc chap nhan ndp ho so khai thué dién tir cia Tong cuc
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Thué x4c nhan ching minh PM di bdi thudng cho Cong ty LM sb tién 2.941.974.325
ddng; bdi thudng cho Cong ty A5 sb tién 3.314.284.733 dong va boi thuong cho Cong
ty DTV s6 tién 4.440.411.360 dong.

- Pai dién Vién kiém sdat nhan dan Thanh phé Ho Chi Minh phdt biéu: Viéc
Tda an nhan dan Thanh phé HO Chi Minh thu 1y va giai quyét vu an 13 dang theo quy
dinh cua B0 luat Té tung dan sy. Tai phién toa, Hoi dong xét xr va nhitng nguoi tham
gia t6 tung déu tuan thu dung quy dinh cta B ludt T6 tung dan sy. Can cur vao yéu
cau khot kién cua nguyén don thi ndi dung nguyén don yéu cau trong vu kién nay lién
quan den quyén va nghia vu cua cac bén trong viée thue hién Hop ddng hop tac kinh
doanh sb 08 (1am thu tuc cip GCN QSH cac can ho 15.3, 15.4, 19.1), Hop dong mua
ban cin ho sb 06 (quyén sé hiru ddi voi cac can ho 15.3, 15.4, 19.1) va doi lai tai san
(can ho 19.1 da bi Cong ty C chiém gitr). Do do, quan h¢ tranh chép vu kién ndy can
xac dinh dy du 13 “Tranh chdp hop dong hop tdc kinh doanh, hop a"ong mua ban can
ho, doi tai san” cho phu hop. Noi dung khang cao cua bi don cho rang toa an cap so
tham xac dinh sai quan hé tranh chap la ¢6 co s0. Tuy nhién, viéc xac dinh thiéu quan
hé tranh chép nay cua Toa an so tham khong lam anh hudng den quyén va loi ich cua
cac duong su, khong dugc xem 1a vi pham nghiém trong thu tuc t6 tung nén chi can sira
lai quan hé tranh chap cho phu hop. Ghi nhan s tr nguyén cua cic duong sy tai phién
tda phiic tham vé viéc giao tra can ho sd 19.1 Penthouse néu cé thay d6i so v6i Bién ban
ban giao thi s€ giao tra can hg trén theo hién trang thuc té ghi nhan tai thoi diém thi hanh
an va gianh cho cac bén quyén di kién trong vu kién khac néu c6 tranh chap vé chi phi
xdy dung cai tao can hd. Sau khi nhan ban giao can ho 15.3, 15.4, 19.1 tir Céng ty BDTD,
v6i vai tro 1a Chu s¢ hiru, Cong ty DM c6 quyén ky két Hop dong mua ban can ho véi
Cong ty A5, Cong ty LM va Cong ty BTV. Tuy nhién, Cong ty C cd tinh khong tién
hanh thi tuc & PM duoc ban giao 03 Gidy chirng nhan dan dén qué thoi han theo thoa
thuén tai 03 Hop dong mua ban nén 03 Cong ty trén méi c6 Vin ban yéu cu va Cong ty
DM phai boi thuong theo Hop dong téng cong sd tién doi bdi thudng thiét hai tam tinh
1a: 3.314.284.733 dong (02 uy nhiém chi ngay 22/6/2022) + 2.941.974.325 dong (cac ty
nhiém chi ngay 20/6 va 21/6/2022) + 4.440.411.360 dong (ay nhiém chi ngay
24/6/2022) = 10.696.670.418 d6ng nén Toa an so tham chap nhan yéu cu nay ciia Cong
ty DM 1a ¢6 co so. Mt khac, tai phan tuyén nghia vu trong giai doan thi hanh an, Toa
an cap so tham di tuyén khong phu hop voi quy dinh tai Piéu 13 ctia Nghi quyét
01/2019/NQ-HPTP Khéng tuyén rd rang vé trudng hop phap luat c6 quy dinh khac 1a
quy dinh cy thé nao dé phu hop V01 tranh chap kinh doanh thuong mai quy dinh tai Luat
Thuong mai 2005, do d6 ciing can phai xem xét ndi dung nay cho phu hop quy dinh
phap luat, dé nghi Ho1 dong xét xu khong chap nhan khang céo cta bi don vé viéc dé
nghi hity 4n so tham dé bao vé quyén va lgi ich hgp phap ctia duong su.

NHAN PINH CUA TOA AN

Sau khi nghién ciru cac tai liéu co trong ho so vu én da duoc tham tra tai phién
toa; sau khi nghe cac duong su trinh bay, can cur vao két qua tranh luan tai phién toa,
Hoi dong xét xur nhan dinh:

Tai phién toa hom nay cac bén khong tir hoa giai véi nhau duoc vé viée giai
quyét vu 4n, nguyén don khéng rut don khdi kién, ngudi khang cdo khong rat don
khang cao nén Hoi dong xét xir tién hanh giai quyét vu an theo quy dinh phép luat.

[1] Xét nguyén don — Cong ty C6 phan PM khai kién yéu cau bi don - Cong ty
Cb6 phan tdp doan C phai ban giao gidy ching nhan quyén s& hitu cac cin ho 15.3, cin
ho 15.4 va can ho 19.1 Cao 6c BT, budc C phai hoan tra cin ho 19.1 tng 19 Cao 6¢
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BT ma C dang chiém dung trai phap ludt va yéu cau bi don phai boi thuong thiét hai
do khong thuc hién dung cam két theo hop dong. Do d6 c6 co so xac dinh Quan h¢
phap luat tranh chap gitta cac bén 1a “Tranh chdap Hop dong hop tac kinh doanh, Hop
dong mua ban can hé va Poi lai tai san”. Tranh chap phat sinh trong hoat dong kinh
dqanh thuong mai gilta cac phap nhan va déu c6 muc dich lgi nhuén, bi don - Cong ty
Co phan tap doan C c0 dia chi tru s¢ lam viéc tai Quan 1, Thanh pho HO6 Chi Minh,
Toa an nhén dan Quan 1 xét xu so tham la phu hop quy dinh vé tham quyén giai quyét
thep qui dinh tai thén 1 biéu 30, Diém b Khoan 1 Diéu 35, Khoan 1 Diéu 36 va
biém a Khoan 1 DBiéu 39 B¢ luat To tung dan sy 2015; Pon khang cao cﬁ,a b1 don
dugc nop trong thoi han quy dinh 1a hop 1€, nén Toa an nhan dan Thanh ph6 H6 Chi
Minh giai quyét theo trinh tu phuc tham 1a phu hgp qui dinh tai Diém b Khoan 3 Diéu
38 B Luat T4 tung dan sy 2015.

[2] Xét Nguoi c6 quyen 1gi, nghia vu lién quan la Cong ty LM, Cong ty A5,
Cong ty BTV ¢6 don xin dé nghi xét xir vang mat. Do d6, Hoi dong xét xir quyét dinh
tién hanh phién toa phuc tham xét xir ving mat Coéng ty LM, Cong ty A5, Cong ty
DTV theo quy dinh tai khoan 2 Diéu 296 Bo luat T6 tung Dan su.

[3] Xét Nguoi co quyén loi, nghia vy lién quan 1a Cong ty PTD da dugc Toa an
tri¢u tap hop 1€ lan thtr hai ma van Véng mat. Can ctr quy dinh tai khoan 3 Diéu 296 B
luat T tung Dan sy, Hoi dong xét xtr quyét dinh tién hanh phién tda phuc thAm xét xur
vang mat Cong ty DTD.

[4] Xét khang cdo cia bi don- Céng ty Co phan tdp doan C , Hji dong xét xir
nhdn thdy:

Cong ty C6 phan tap doan C (Trudc day la Cong ty TNHH Can ho BT AA,
Cong ty C6 phan dau tu BT) 1a chu dau tu caa Dy 4n Cao 6¢c BT Luxury Apartment
tai dia chi s 172-174 duong K (s6 méi 1a 136-138 dudng G), phudng G, Quan G1,
Thanh phé H6 Chi Minh.

Ngay 31 thang 01 nim 2007, DM va C ky hop dong hop tac kinh doanh sb
08/HPHTKD/DM-BTAA dé PM 1a don vi hop tac kinh doanh bao tiéu toan bo 100%
san pham cin ho ctia dy an Cao 6c BT Luxury Apartment. C 13 chu dau tu c6 trach
nhiém tién hanh céc thi tuc dau tu, thuc hién du én theo cac dicu khoan, dicu kién
duogc thoa thuan trong hop dong.

Ngay 10 thang 12 nam 2009, dugc su chap thuan caa C, DTD va PM cing ky
Thoa thuan chuyén nhuong hop dong hop tac kinh doanh s6 08/HDPHTKD/DM-BTAA
ngay 31 thang 01 nam 2007 cho BTD thay thé PM tiép tuc thuc hién Hop dong hop
tac kinh doanh s6 08/HDHTKD/DM-BTAA va ké tir ngdy Thoa thuin nay c6 hiéu luc
tat ca cac quyén va nghia vu theo Hop dong hop tac kinh doanh sb 08 s& chuyén tir
DM sang cho bén nhan chuyén nhuong 1a DTD.

Ngay 31 thang 12 nam 2009 DTD va BM ky hop dong mua ban cin ho sd
06/HD-BAN/DTD-DMC dé BTD béan cho PM 03 cin ho sé 15.C tang 15, dién tich
117,5m?%; cin ho s6 15.D tang 15, dién tich 74,12m? va cian ho Penthouse tang 19, dién
tich 200m2. Bén ngay 10 thang 01 nim 2012, cac bén ky phu luc hop dong sb 04 véi
ndi dung diéu chinh ma sb cin ho, gia ban, phuong thirc va lich thanh toan cua hop
déng mua ban cin ho ngay 31 thang 12 nim 2009 nhu sau: Cin ho sé 15.C tang 15,
dién tich 115,5m? thanh cin ho sé 15.3 ting 15; cian ho sé 15.D tang 15, dién tich
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74,12m? thanh cin ho sb 15.4 ting 15 va cin ho sb 19.1 Penthouse tang 19, dién tich
200m? duoc d6i thanh cin ho 19.1.

Pén ngay 15 thang 11 nim 2012, M, Céng ty BPTD va C cung ky Phy luc hop
ddng s6 06/2012/PL-BTL-DTD diéu chinh hop ddng hop tac kinh doanh sé 08/HDHT
hKD/DM-BTAA ngay 31 thang 01 nim 2007, cic bén cung thdng nhit xac dinh “Theo
quy dinh tai Khodn 2.2 Piéu 2 ciia Théa thudn chuyén nhwong Hop dong Hop tdc kinh
doanh sé 08/HPHTKD-PM-BTAA dwoc ky két ngay 10/12/2009 thi céng ty Cé phan
dau tw PTP véi tw cach la Bén nhdn chuyén nhwong dong ¥ tiép nhan tat ca quyén loi
va nghia vu cia Céng ty TNHH DM theo Hop dong hop tic kinh doanh soé
08/HPHTKD/PM-BTAA va cdc Phy luc Hop dong dinh kém”, dong thoi tai Didu 4 cia
phu luc nay cac bén thoa thuan: “Sau khi hodn tat thii tuc cdp gidy chitng nhdn quyén
s6 hitu cin hé ciia dir an Cao 6c BT AA, Bén A (Cong ty C ) ¢6 trach nhiém ban giao
triec tiép gidy ching nhdn quyén so hiru 03 cin hé sé: 1502, 1503, P4 cho Bén B
(Cong ty PM) (Bén B di nhdn chuyén nhieong 03 cdan hé cia bén C (Cong ty DTD)
theo hop dong mua ban cin hé 06/HP-BAN/PTD ky ngay 31/12/2009 va bén B da
thanh todn @i sé tién 3 can hé theo bién ban doi chiéu xdc nhdn céng no' ngdy
31/12/2012; bén C da ban giao 3 cin ho cho bén B cu thé theo cdc bién ban ban giao:
can hé s6 P4 ngay 26/3/2013, cin hé s6 1503 ngay 19/10/2010, cin hé s6 1502 ngay
8/8/2011 va theo théa thudn chuyén nhwong Hop dong Hop tdc kinh doanh sé
08/HDHTKD/DM-BTAA duoc ky ngay 10/12/2009) .

Theo bién ban can trir cong no ngay 30 thang 01 nam 2013, cac bén Ky xac
nhan PM di thanh todn cho TP diy du gia tri ctia 03 cin ho, phi quan 1y 02 cin ho
15.3, 15.4 tang 15, phi bao tri 03 can ho, tong cong 1a 31.265.897.322 dong (twong
duong 1.591.669,2 USD).

Ngay 19 thang 10 nam 2010, cac bén 1ap bién ban ban giao cin ho sé 15.4 ting
15; ngay 08 thang 8 nim 2011 ban giao cin ho s6 15.3 ting 15; ngay 26 thang 3 nim
2013 ban giao cin ho s6 19.1 tang 19. Sau khi nhan ban giao cin ho, PM di dua cin
ho s6 15.3 va sb 15.4 vao st dung, riéng can ho $6 19.1 C chiém gilt va cling khong
tién hanh lam tha tuc dé co quan nha nudc c6 thim quyén cép gidy ching nhan quyén
s& hitu vé& nha ¢ dbi voi 3 can ho ma PM da mua nhu cam két gdy thiét hai nén nguyén
don khoi kién va Toa an cdp so tham di chap nhén toan bo yéu cau khoi kién cua
nguyén don.

[5] Xét khang cdo cia Cong ty C cho rang Toa an cap so tham da xac dinh
khong dung ban chat quan hé tranh chap va tu cach dwong sy trong vu an. C khong
phai 12 Bi don ma chi 1a ngudi ¢6 quyén, nghia vy lién quan trong vu an. Hoi dong xét
xu nhén thiy: C 1a cha dau tu du 4n Cao ¢ BT Luxury Apartment, c6 trach nhiém
tién hanh cac thu tuc dau tu va thuc hién nghia vy ban giao gidy ching nhén quyén so
hiru 03 can ho cho DM theo cam két cac bén da ky. C dang tryc tiép chiém dung can
ho s6 19.1 Penthouse thudc quyén so hitu cia DM. Do d6, PM khéi kién yéu cau C
phai ban giao cho PM gidy ching nhan quyén s¢ hitu cac cian ho 15.3, can ho 15.4 va
cin ho 19.1 Cao 6¢ Bén Thanh, budc C phai hoan tra can ho 19.1 va bdi thuong thiét
hai cho PM la dung ddi tuong Bi don trong vu an. Do doé vi¢c toa an cép so tham xac
dinh bi don 1a Cong ty C6 phan tdp doan C 13 phu hop quy dinh tai khoan 3 Diéu 68
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B6 luat TH tung Dan sy “Bi don trong vu dn ddn sy la nguoi bi nguyén don khoi
kién...dé yéu cau Toa dn gidi quyét vu dn dan sw khi cho rang quyén va lgi ich hop
phap cua nguyén don bi nguoi do xam pham”.

[6] Can ct Hop déng mua ban cin ho sd O6/HD-BAN/DTD-DMQ ngéy
31/12/2009, Phu luc Hop dong so 04 ngay 10/01/2012, Phu luc hop dong so:
06/2012/PL-BTL-DTD ngay 15 thang 11 nam 2012 diéu chinh hop dong hop tac kinh
doanh s6 08/HDHTKD/DM-BTAA ngay 31 thang 01 nam 2007, Bién ban can trir
cong ng ngay 31/01/2013, Bién ban thanh ly hop dong ngay 9/8/2018 va 1oi thira nhan
c\ﬁa cac duong su: tai phién toa thi c6 co sé,dé xac dinh bM q& mua ba cé,n ho so6 15.3
tang 15, can ho s6 15.4 tang 15 va can ho s6 19.1 Penthouse tang 19 Cao 6¢ BTLuxury
Apartment, tai dia chi s 136-138 duong G (sb cii 1a 172-174 duong K), phuong H,
Quén G1, Thanh phé H6 Chi Minh va “PM da thanh toan du so tién Tong gid tri hop
dong cua 03 can ho, phi quan ly cua 02 can ho 15.3, s6 15.4 tang 15 va phi bao tri cua
03 can ho la 31.209.166.213 déng” va da lam thu tuc nhéan ban giao ba can ho néu trén
tu cong ty DTD theo cac bién ban ban giao can ho ngay 19/10/2010 ban giao can ho
15.3 tang 15, ngay 8/8/2011 ban giao can ho 15.4 tang 15 va ngay 26/3/2013 nhan ban
giao cin ho sd 19.1 Penthouse tang 19 (s6 cii 1a P4) nhu 101 x4c nhan cua cac bén.

Sau khi nhan ban giao cin hg, nguyén don di nhiéu lan giri cong van yéu cau bi
don phai ban giao gidy ching nhan quyén so hitu ba cin ho dd mua theo nhu cam két
ctia bi don tai Diéu 4 ciia Phu luc hop dong sé 06/2012 ngay 15/11/2012 va theo qui
dinh ciia phap luat nhung C tuy xac dinh di nhan du tién mua ba cin ho trén nhung
khong tién hanh cac thi tuc dé cip gidy ching nhan quyén so hitu 03 cin ho cho PM
v6i Iy do PM con ng Cong ty C tién phi quan 1y, phi bao tri caa 80 cin ho theo hop
dong hop tac kinh doanh s6 08/HDHTKD/DM-BTAA ngay 31 thang 01 niam 2007
vé6i s6 tién 12 19.000.000.000 dong. Trong qua trinh giai quyét vu 4n tai Bién ban phién
hop kiém tra viéc cong khai chimg ctr va Hoa giai ngy 21/6/2018 (Bt luc sb 794-795) va
tai Bién ban 1am viéc ngay 15/3/2022 (Bt luc 849) Toa an cap so tham di giai thich cho
ngudi dai dién hop phap ciia C 16 néu bi don c6 yéu cau phan t6 phai lam don va dong
tién tam mg 4n phi theo qui dinh méi duoc toa xem xét nhung tai phién toa phuc tham C
xéac dinh khong lam don yéu cau phan té va ciing khong dong tién an phi phan t6. Tai
tdoa bi don cho rang do DM con no tién phi quan 1y theo Hop dong Hop tac kinh
doanh nén bi don chua tién hanh lam thi tuc cap gidy ching nhan quyén s¢ hitu cin
hdé cho DM, nhung ngoai 10i trinh bay bi don ciing khong xac dinh duoc sb tién
19.000.000.000 d6ng PM no phi quan 1y, phi bao tri 1 cta cin hd nao trong 80 cin
hé thudc du an Cao ¢ BT Luxury Apartment va ciing khong xut trinh duogc tai lidu
chtmg ctr nao dé xac dinh DM con ng tién phi quan 1y trong hop dong hop tac kinh
doanh.

[7] Nhan thdy theo qui dinh tai Diéu 16 Nghi dinh sé 71/2006/ND-CP ngay
23/06/2010 thi chu dau tu phai ¢ trach nhiém “ Lam thii tuc dé co quan nha nuée cé
tham quyén cdap Gidy chitng nhdn quyén sir dung ddt, quyén sé hitu nha & va tdi san
khdc gén lién véi dat doi véi truong hop nha & dwge xdy dung dé ban va ban giao cdc
gidy to ¢6 lién quan dén nha & cho bén mua trong thoi gian t6i da la 50 ngay, ké tir
ngay ban giao nha ¢ cho ngwoi mua, triv truong hop bén mua tw nguyén lam thi tuc dé
nghi cdp gidy chimg nhdn”, Tai Khoan 4 Piéu 36 Luat Nha ¢ nim 2005 ciing quy
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dinh chu dau tu “Phdi lam thi tuc dé co quan Nha nude c6 tham quyén cdp Gidy
chimg nhdn quyén sé hitu nha & cho nguoi mua va ban giao cho ngwdéi mua nha & cdc
hé so lién quan dén nha & dé”. Pong thoi C véi tu cach 13 chi dau tu cling da xéc
nhan BM “ da thanh toan du 6 tien mua ba can hd theo bién ban déi chiéu xdc nhdn
céng no ngdy 31/12/2012”, i nhan du hd so dé nghi cip chu quyén va cam két ban
giao tryc tiép gidy chirg nhan quyén sé hiru can ho ddi v6i ba can ho néu trén nhur thé
hién tai Diéu 4 cua Phu luc hop ddng sb 06/2012/PL-BTL-DTD ngay 15/11/2012 , bi
don ciing khong xuat trinh duoc ching cir dé chimg minh DM con ng tién caa Hop
dong hop tac kinh doanh chua thanh toan, ciing chinh trong phu luc hop dong s6
06/2012 cac bén ciing déu xac nhan “ ké tir ngay 10/12/2009 thi PTD sé la bén tiép
nhdn va chiu trdch nhiém déi véi tat ca céc quyén va nghia vu cua DM doi véi Hop
dong hop tdc kinh doanh sé 08 ”. Do d6 Tda an cép so tham chap nhan yéu cau khoi
kién ctia DM vé viée Cong nhan ba can hg: can ho s6 15.3 tﬁng 15, can ho sb 15.4 tﬁng
15 va can ho sb 19.1 Penthouse téng 19 Cao 6¢c BT Luxury Apartment, tai dia chi 172-
174 duong K, Quan G1, Thanh phé H6 Chi Minh thudc quyén sé hitu ciia DM va budc
C phai lam thu tuc cdp gidy chimg nhan quyén s& hitu cic can ho s 15.3 tang 15, can ho
sO 15.4 tang 15 va can ho s6 19.1 Penthouse tang 19 Cao ¢ BT Luxury Apartment, tai
s6 172-174 duong K, Quan G1, Thanh phd Ho Chi Minh cho PM 1a phu hop véi ¥ chi
thoa thudn cta cac bén va phu hop véi qui dinh tai Piéu 121, Piéu 122, Piéu 450,
Diéu 451, Diéu 452, Diéu 453, 454 B¢ luat Dan su; Dicu 36, Dicu 90, Diéu 91, Diéu
92, Diéu 93 Luat Nha &.

[8] Tai phién toa phuc thim nguoi dai dién hop phép cua bi don khang cdo cho
rang do DM con no tién phi quan 1y ctia 80 cin hd du an Cao 6c BT Luxury
Apartment theo hop dong Hop tac kinh doanh nén C khong tién hanh thu tuc cap gidy
cht quyén cho 3 cin ho di ban cho PM va khdng dong ¥ giao can ho 19.1 cho DM. C
thira nhan khong thdng bao cho PM Vvé viéc sir dung va stra chita xay dyng can ho
19.1 nhung d3 tu y diu tu sira chita cian ho s6 19.1 Penthouse véi sd tién
20.000.000.000 dong dé sir dung. C ciing x4c nhan da dugc Toa an cip so tham giai
thich v& quyén lam don phan t6 nhung bi don xac dinh dén nay van khéng lam don
phan t6 va cling khong dong tién tam Ung 4n phi ddi v6i yéu cau phan té cho yéu cau
doi s6 tién di bo ra sira chita, dau tu ning cap can ho sb 19.1 thudc quyén so hitu cia
DPM. Theo yéu cau ciia nguyén don, Toa 4n d& ban hanh quyét dinh ap dung bién phap
khan cdp tam thoi sb 83/2017/QD-BPKCTT ngay 11/12/2017 ap dung bién phap
khan cap tam thoi “Cdm chuyén dich quyén vé tai san doi voi tai san dang tranh
chap” va “Céam hodc budc thyc hién hanh vi nhdt dinh”, budc C dinh chi thi cong,
xdy dyng sira chita can ho s6 19.1 Penthouse tang 19 nhung C van tién hanh stra chira
dua vao st dung 13 trai phap luat. Pong thoi ngay 25 thang 5 ndm 2021 va ngay 07
thang 12 nam 2021 Toa 4n nhan dan Quédn 1 d3 tién hanh xem xét, tham dinh tai chd
hién trang can ho 19.1 Penthouse la ddi tuong tranh chép trong vu an dé dam bao
quyén loi cta cac duwong sy trong vu an nhung C khong hop tac nén Toa an khong thé
tién hanh xem xét tham dinh dé ghi nhan hién trang thyc té ctia can ho 19.1. Do C
khong cung cip duogc tai liéu chimg cir chimg minh DM di dong y giao cho C cin hd
trén nén Toa 4n cap so thim tuyén budc C phai tra cho PM cin ho sd 19.1 Penthouse
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tang 19 13 c6 co so. Tai phién toa phiic thim bi don van cho rang di bo ra 20 ty dé xay
dung lai cidn ho 19.1 Penthouse, nhung tiép tuc xac dinh khong cung cap tai liéu, hoa
don chimg tir chirng minh yéu cdu ctia minh 14 ¢6 cin ct va ciing khong thuc hién thu
tuc yéu cu phan td theo qui dinh tai Piéu 200 va Piéu 202 Bo luat TH tung Déan sy.
Do do, Hoi dff)ng x€t xr khong cé co so dé xac dinh hién trang thuc té can ho 19.1 nhu
101 trinh bay cua bi don. Tai toa bi don cling xac nhéan 1a DM la chu s¢ hitu can ho 19.1
va Cong ty DTD d3 ky Bién ban ban giao can ho 19.1 cho PM trén gidy to tir ngay
26/3/2013 nén viéc Toa 4n cip so tham budc bi don phai giao tra lai ngay can ho 19.1
cho DM khi ban an ¢6 hiéu luc phap luat la dung qui dinh cua phap luat. Tai phién toa
phic tham cac duong su dong thuin yéu ciu Toa an cép phic tham diéu chinh lai
phuong phap tién hanh giao nhan cin ho s6 19.1 Penthouse tang 19 Cao 6c BT Luxury
Apartment cho DM theo hién trang thuc té ghi nhan tai thoi diém thi hanh an. Truong
hop hién trang can hd khong ding véi bién ban ban giao can hg ngay 26 thang 3 nam
2013 gitta DM va Cong ty DTD, néu c6 tranh chap cac dwong su ¢4 quyén khai kién
theo dung quy dinh cta phap luat trong mot vu an khac dé yéu cau Toa an bao vé
quyén, loi ich chinh dang cta duong sy. Xét thiy viéc thoa thuan phuong phéap giao tra
can hd 19.1 theo hién trang thuc té ghi nhan tai thoi diém thi hanh an 1a tu nguyén
khong trai phap luat, phu hop véi ¥ chi, nguyén vong cac bén, phu hop véi cac diéu
kién can thiét tai giai doan thi hanh an nén Hoi dong xét xtr chap nhan.

_ [9] Xét khang céo cua bi don cho ré“gng viéc Hoi dépg xét xtr chap nhan yéu cau
doi boi thuong thiét hai cua nguyén don dé nguyén don boi thuong lai cho ba Cong ty
A5, Cong ty LM va Cong ty DTV hon 10,6 ty ma chua tham dinh, dénh gia, trung cau
giam dinh cac co quan churc nang vé gia tri xac thuc cua cac yéu cau va chirng tir thanh
toan, ké khai thué theo quy dinh cua phap luét 1a khong ding voi thoa thuan cua cac
bén tai Di€u 9.5 cua Hop dong Hop tac kinh doanh s6 08. ‘ )

Ho1 dong xét xir nhan thay: khoan 9.5 Biéu 9 cua Hop dong s6 08 quy dinh:
“Bén A (tirc la Cong ty DM va nay 1a Cong ty BTP ké thira quyé‘n,, nghia vu cua DM)
tw chiu trach nhiém voi khach hang va cac bén thir 3 lien quan dén cdc hop dong hay
théa thudn ma bén A tham gia ky két lién quan dén vigc ban, cho thué, hop tac hay noi
chung la khai thdac thwong mai cdc san pham bao tiéu (thuoc khu can ho) theo
HPHTKD". Tuy nhién, sau ngdy ky Hop dong s0 08, ngdy 15/11/2012 gitta DM,
Cong ty TP va C_ky Phu luc hop dong so 06 (1a phan khong tach roi cua Hop dong
s0 08) trong d6 Dicu 4 da thoa thuan nghia vu cia C trong viéc lam thu tuc d¢é DM
dugc ban giao Gidy chimg nhan quyén sé hitu 03 cin ho s 15.3, 15.4, 19.1.

Nhu da phan tich & muc [6] muc [7] va muc [8] néu trén, bi don 1a chu dau tu
ctia du an Cao 6¢ BTLuxury Apartment c6 trach nhiém phai 1am tha tuc dé co quan
nha nudc c6 thim quyén cap gidy ching nhan quyén so hiru d6i véi ba can ho cho
ngudi mua 12 DM theo nhu thoa thuan cta cac bén tai Phy luc hop dong sb 06/PL-
HDHTKD ngay 15 thang 11 ndm 2012 nhung bi don khong thuc hién.

Viéc C khong lam thu tuc dé PM duoc ban giao Gidy ching nhan quyén so
httu 03 can ho lam cho DM vi pham nghia vu véi 03 Cong ty A5, Cong ty LM, Cong
ty DTV theo thoa thuén tai diém 1 khoan 2 Piéu 3 cua Hop ddng mua ban cin ho
chung cu s6 02/HDMB 2014, so0 03/HPMB 2014 cung ngay 20/9/2014 va so
05/HBMB 2014 ngay 12/10/2014.

- Can ctr Van ban s6 8455/VPDK-BK ngay 04/10/2022 cua Van phong Pang
ky Dat dai tryc thudc S¢ Tai nguyén va Moi trudng Thanh phé Ho Chi Minh thi ngay
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24/10/2012, S¢ Tai nguyén va Moi truong da ky cap 81 GCN QSDP, QSHNO va tai
san khac gin lién voi dat dbi voi 80 cin ho va 01 khu vin phong cho Chu dau tu 1a
Cong ty BT (hién nay la Cong ty C ) va dén ngay 02/7/2014, S Tai nguyén va Moi
truong co Quyet dinh s 712/QDB-TNMT-VPDBK vé viéc thu hoi 30/81 gidy chimng
nhén nay. Tai Piéu 1 cua Quyét dinh s6 712 ghi 15 1y do thu hdi 30 GCN 1a do: Theo
yéu cau tai Cong van sé6 60/CV-BTL ngay 16/6/2014 ciia Cong ty CP Pau tw BT (tic
Cong ty C ), trong Danh sach ban hanh kém theo trong 30 can hd c¢6 03 can 15.3, 15.4,
19.1 thudc quyén sO hiru cia DM ma theo thoa thuan C c6 trach nhi€ém phai truc tiép
ban giao cho M.

- biéu 302 Luat Thuong mai 2005 qui dinh: “Boi thwong thiét hai la viéc bén vi
pham boi thwong nhitng ton that do hanh vi vi pham hop dong gay ra cho bén bi vi
pham. Gia tri boi thwong thiét hai bao gom gid tri ton thdt thuc te truec tiép ma bén bi
vi pham phdi chiu do bén vi pham gdy ra va khodn loi tryc tiép ma bén bi vi pham
dang 1€ dwoce hwong néu khéng cé hanh vi vi pham”.

Sau khi nhan ban giao can h¢ 15.3, 15.4, 19.1 tir Cong ty BDTD, vai vai tro la
Chu sé hitu, PM c¢6 quyén ky két Hop dong mua ban can ho véi Cong ty A5, Cong ty
LM va Cong ty PTV. Tuy nhién, C cd tinh khong tién hanh thu tyc dé PM dugc ban
giao 03 Gidy chimg nhan din dén qua thoi han theo thoa thuan tai 03 Hop dong mua
ban nén cac Cong ty trén mdi c6 Vin ban yéu ciu bdi thudng va DM da phai boi
thuong theo Hop dong tong cong sb tién doi bdi thuong thiét hai tam tinh la:
3.314.284.733 ddng (02 uy nhiém chi ngay 22/6/2022) + 2.941.974.325 ddng (cac uy
nhiém chi ngay 20/6 va 21/6/2022) + 4.440.411.360 dong (uy nhiém chi ngay
24/6/2022).

Tai van ban s6 9017/VPPK-PK ngay 23/7/2014 cia Vian phong diang ky
quyén st dung dit Thanh phd H6 Chi Minh xac dinh sau khi kiém tra cac gidy to
phép 1y trong hd so dy an Cao 6¢ van phong va cin ho BTAA tai s6 172-174 K do
cong ty CP Pau tu BT lam chu dau tu va xac dinh “ Ho so du diéu kién cdp gidy
chitng nhdn quyén sit dung dat , quyén sé hitu nha & va tai san khdc gdn lién véi dat
cho nguoi mua can hé tai dw dn”. Tai cong vin sb 8455/VPDPK-DK ngay 4/10/2022
Vin phong ding ky dat dai Thanh phé Ho Chi Minh cung cip thong tin vé dy 4n Cao
6c BTLuxury Apartment, tai dia chi s6 136-138 duong G (s6 cii 1a 172-174 duong K),
phuong G, Quan G1, Thanh phé Ho Chi Minh x4c dinh “ngay 24/10/2012 S¢ tai
nguyén va méi truong ky cap 81 gidy ching nhan quyén str dung dat, quyén sé hitu
nha & va tai san khac gan lién véi dat d6i v6i 80 can ho va 01 khu vian phong cho cha
dau tu 1a Cong ty Co6 phan Pau tu BT nhu vay ching t6 ngudi mua can ho da diéu
kién dugc cip gidy chimg nhan quyén so hitu néu chu dau tu lam thi tuc dé co quan
Nha nuée c6 thim quyén cap Gidy chimg nhan quyén so hitu nha ¢ cho ngudi mua
theo qui dinh tai Diéu 36 Luat Nha ¢. Mic do PM da nhiéu 14n lam cong van yéu cau
phai ban giao gidy ching nhan nhung bi don khong thuc hién dong thdi con chiém
dung cin ho s6 19.1 khong giao cho PM sir dung 1am thiét hai cho nguyén don. Trong
qua trinh giai quyét vu an DM d3 cung cp cac chimg cir 1a cac Hop dong mua ban, thé
hién s6 tién thanh toan can ho, Cac Uy nhiém chi, Hoa don, cac Béo cdo tai chinh ctia
PM, Cong ty A5, Cong ty LM va Cong ty DTV gui téng cuc thué dinh kém Thong
béo vé viéc chép nhan nop hd so khai thué dién tir cua Téng cuc Thué xac nhan Ho so
khai thué cua DM, cac chimg tir chimg minh da bi thiét hai va c&c van ban ciia Cong
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ty A5 x4c nhan d3 nhan duogc tién cia DM boi thudng do cham ban giao gidy ching
nhan quyén sé hitu cin ho s6 15.4 ting 15 voi sb tién 13 3.314.284.733 dong (dinh kém
Gidy bao c6 ngay 22/6/2022). Pong thoi, theo vin ban s6 20-22/CV-LM ngay 09 thang
8 nam 2022 va vin ban s 16-22/CV-LM ngay 10 thang 5 nim 2022, Coéng ty LM ciing
thira nhan d3 nhan dugc sb tién DM bdi thuong 1a 2.941.974.325 déng. Tai van béan sd:
18/DTV ngay 01 thang 8 nim 2022 va vin ban sd: 18/DTV ngay 27 thang 6 ndm 2022,
Cong ty DTV xac nhan da nhan duogc s6 tién boi thuong trén s6 tién mua can ho sb
19.1 Penthouse tang 19 1a 4.440.411.360 dong, Cac cong ty ciing ndp cac Hoa don tai
chinh, Uy nhiém chi va Bao cdo tai chinh cua cong ty di ndp tai Téng cuc thué dé
chtirng minh d3 nhin duoc sb tién boi thuong néu trén tir DM va s6 tién bdi thuong
trén da dugc cac cong ty hach toan vao bao cao tai chinh cta cong ty tai ban can ddi s6
phat sinh ctia Bio céo tai chinh nim 2022 do d6 Toa 4n cdp so tham Chéap nhan yéu
cau khai kién cia DM budc C bdi thuong thiét hai cho PM sb tién 10.696.670.4184
(muoi ty, sau tram chin muoi sdu tri¢u, sau tram bay muoi nghin, bon trim mudi tim
dong) 1a c6 cin cr, phi hop véi thoa thuan cia cac bén va phi hop véi qui dinh tai
Piéu 302, Piéu 303 va Piéu 304 Luat Thuong mai va khoan 1, khoan 2 Diéu 307
BLDS 2005.

[10] Xét thdy viéc Toa an cip so tham tuyén : “Ké tr ngdy ban dn c6 hiéu luc
phdp ludt hodc ké tir ngay ¢é don yéu cau thi hanh dn cia nguoi dwoc thi hanh én cho
dén khi thi hanh dn xong, bén phdi thi hanh dn con phdi chiu khodn tién ldi ciia sé tién
con phai thi hanh theo mirc lai sudt quy dinh tai Piéu 357, Piéu 468 ciia B ludt Dén su
nam 2015, tru truong hop phap ludt co quy dinh khac” 1a khong chinh xac. Pay 1a vu an
kinh doanh thuong mai thi can ap dung Diéu 306 Luat Thuong mai vé 13i suit cham
thanh todn giai doan thi hanh 4n phai la theo lai suit ng qua han trung binh trén thi
truong tai thoi diém thanh toan tuong ing véi thoi gian cham tra nén can thiét phai diéu
chinh lai cho ding theo huéng din tai Piém b khoan 1 Diéu 13 Nghi quyét sb
01/2019/NQ-HDTP ngay 11/01/2019 ctia Hoi dong tham phan Toa an nhan dén tbi cao.

[11] Do khong chip nhan khang céo cia Cong ty CO phan tap doan C nén
nguoi khang cdo phai chiu an phi Kinh doanh thwong mai phuc tham theo quy dinh tai

Khoan 1 Piéu 148 B luat T6 tung dan sy nim 2015, Khoan 2 Diéu 29 Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban Thudng vu Qudc hoi.

Te.u’ phién tdoa hdm nay quan diém gidi quyet vu an cua dai ’d1¢n Vién kiém sét
Thanh phé H6 Chi Minh 1a ¢6 can ctir nén dugc Hoi dong xét xur chap nhén.

Vi cac 1€ trén.

Cin cir Khoan 1 Diéu 308 B luat T4 tung dan sy 2015.

QUYET PINH

Khong chép nhan khang cdo cta Cong ty Co phﬁn tap doan C..

- Can cu khoan 1 Diéu 30; diém b khoan 1 Diéu 35; diém a Kkhoan 1 Diéu 39;
biéu 91, diém a khoan 1 Biéu 92, biéu 147, Khoan 1 Dbiéu 1‘48 , Diéu 155, Biéu 156,
bieu 227, khoan 1 khoan 3 Biéu 228, Biéu 271, khoan 1 Diéu 273, khoan 1 Diéu 308
B6 luat To tung dan sy nam 2015,
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- Can ct Diéu 121, DPiéu 122, Piéu 164, Diéu 255, Diéu 256, biéu 169, Diéu
450, Diéu 451, Diéu 452, Diéu 453, Diéu 454, khoan 2 Diéu 688 Bo luat Dan sy nim
2005;

- Cin ct khoan 4 Diéu 36, Biéu 90, Diéu 91, Diéu 92, Diéu 93 Luat Nha ¢ nim
2005;

- Can clr diém b khoan 1 Piéu 62 Luat Xay dyng nim 2003;

- Can ¢t Diéu 21, biéu 23 Luat Pau tu ndm 2005;

- Can ctr Piéu 7, Piéu 8 Luat kinh doanh bat dong san nam 2005;

- Cin ctr khoan 2 Diéu 302 ,Diéu 303, Diéu 304 va Diéu 306 Luat Thuong mai
nam 20035;

- Can ctr diém b khoan 1 Diéu 24, khoan 2 Diéu 26, khoan 2 Diéu 29, khoan 1
Diéu 48 Nghi quyét 326/2016/UBTVQH14 ngay 30 thang 12 nim 2016 cua Uy ban
thuong vu Qubc Hoi quy dinh vé murc thu, mién, giam, thu, ndp, quan 1y va sir dung
an phi va 1¢ phi Toa an;

- Can ct Piém b khoan 1 Piéu 13 Nghi quyet s 01/2019/NQ-HPTP ngay
11/01/2019 cua Hoi dong thim phan Toa an nhan dan tdi cao.

- Can ctr Luét Thi hanh 4n dan sy nam 2008, d3 duoc sira doi, bo sung nam 2014.

Tuyén xi:

1- Chip nhan yéu cau khoi kién cua Cong ty Co phan DM budc Cong ty C6
phan tip doan C phai giao tra toan bo cin ho sd 19.1 Penthouse tang 19 Cao 6c BT
Luxury Apartment, tai dia chi s6 136-138 duong G (sé cii 1a 172-174 duong K),
phuong G, Quan G1, Thanh phé Hd Chi Minh theo hién trang thuc té ghi nhan tai thoi
diém thi hanh an cho Cong ty C6 phan DM.

2- Chap nhan yéu ciu khoi kién cua Cong ty CO phan PM budc Cong ty CH
phan tap doan C phai tién hanh lam thu tuc cip gidy ching nhan quyén sé hiru ba (3)
can hd: can ho sb 15.3 tﬁng 15, can ho s6 15.4 tﬁng 15 va cin ho sb 19.1 Penthouse téng
19 ciia Cao 6¢c BT Luxury Apartment, tai dia chi s6 136-138 duong G (sb cii 1a 172-
174 duong K), phuong G, Quan G1, Thanh phd H6 Chi Minh cho Cong ty C6 phan
DM 1a chu sé hitu. Truong hop Cong ty C6 phan tip doan C khong thuc hién thi Cong
ty C6 phan PM duoc quyén lién hé véi cac co quan Nha nudc co tham quyén dé thuc
hién cac thi tuc hanh chinh can thiét theo quy dinh cua phép luat dé duoc cip gidy ching
nhan quyén sir dung dat, quyén s& hitu nha & va tai san khac gan lién véi dat ddi véi 03
cin ho s 15.3 tang 15, cin ho sd 15.4 tAng 15 va can ho s6 19.1 Penthouse ting 19 Cao
dc BTLuxury Apartment, tai dia chi s6 136-138 duong G (s6 cii 1a 172-174 duong K),
phudng G, Quan G1, Thanh phé H6 Chi Minh.

3- Buc Cong ty C6 phan tap doan C c6 trach nhiém bdi thuong thiét hai cho
Cong ty C6 phan DM vdi sb tién 1a 10.696.670.418 dong (Mudi ty sau traim chin muoi
sdu triéu sau trim bay muoi nghin bén trim muoi tim dong).

Ké tir ngdy ban an c6 hiéu luc phap luat hoic ké tir ngay c6 don yéu ciu thi
hanh an ctia nguoi duge thi hanh an cho dén khi thi hanh 4n xong, bén phai thi hanh an
con phai chiu khoan tién 13i ca s6 tién con phai thi hanh theo 13i suit no qua han trung
binh trén thi truong tai thoi diém thanh toan twong tng voi thoi gian cham tra.

4- Tiép tuc duy tri quyét dinh 4p dung bién phap khin cip tam thoi sb:
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81/2017/QD-BPKCTT ngay 11 thang 12 nam 2017; Quyét dinh ap dung bién phap
khan cap tam thoi s6: 82/2017/QD-BPKCTT ngay 11 thang 12 nim 2017; Quyét dinh
thay doi bién phap khan cip tam thoi sb: 86/2017/QD-BPKCTT ngay 29 thang 12
ndm 2017 ctia Toa 4n nhan dan Quan 1 dé bao dam thi hanh an.

5- V& chi phi t6 tung: Ghi nhian Céng ty C6 phan DM tuy nguyén chiu chi phi
xem xét, thAm dinh tai chd ddi vai can ho sb 19.1 Penthouse téng 19, Cao ¢ BTLuxury
Apartment, tai dia chi s6 136-138 duong G (sb cii 1a 172-174 duong K), phuong G,
Quan G1, Thanh phé H6 Chi Minh. Cong ty C6 phan DM di nop du.

6- V& an phi:

6.1. An phi Kinh doanh thwong mai so tham 14 118.696.670 dong (mot trim
muoi tm triéu, sau traim chin muoi sau nghin, sau trim bay muoi dong), Cong ty Co
phan tap doan C phai chiu.

- Cong ty C6 phan PM khoéng phai chiu an phi kinh doanh thuong mai so tham.
Hoan lai cho Cong ty C6 phan DM sb tién tam tng an phi di nop 1a 27.924.842 dong
(hai muoi bay tridu, chin trim hai muoi bén nghin, tdm trim bon muoi hai déng) theo
bién lai thu tam Ung an phi, 1¢ phi Toa an s6: AA/2016/0019014 ngay 13 thang 01
nam 2017 va s6 tién 58.617.234 déng (ndm muoi tam triéu, sau trim mudi bay nghin,
hai trim ba muoi bdn ddng) theo bién lai thu tam ung an phi, 18 phi Toa an sb
AA/2021/0005603 ngay 30 thang 3 nam 2022 cta Chi cuc thi hanh 4n dan sy Quéan 1,
Thanh phé H6 Chi Minh.

6.2 An phi kinh doanh thuong mai phic ,thém: 2.000.000 dong (Hai triu dong)
Cong ty Co phan tap doan C phai chiu. Pugc can trir vao so tién 2.000.000 dong Cdng
ty C6 phan tip doan C dd ndp theo bién lai thu tam Gng an phi, 1& phi Toa an sb
AA/2021/0004860 ngay 01thang 11 nam 2022.

Thi hanh ngay sau khi 4n c6 hi€u luc phap luat, tai co quan thi hanh &n dan su
c6 tham quyén.

Truong hop ban an duoc thi hanh theo qui dinh tai Piéu 2 Luat Thi hanh an dan
su thi ngudi dugc thi hanh an dan sy, nguoi phai thi hanh an dan su c6 quyén thoa
thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh an hoac bi cudng ché
thi hanh an theo qui dinh tai cac Diéu 6, 7, 9 Luét Thi hanh an dan sy; thoi hiéu thi
hanh an duoc thyuc hién theo qui dinh tai bicu 30 Luat Thi hanh &n dan sy.

Bén 4n phuic tham c6 hiéu lyc phéap luat ké tir ngdy tuyén én.

Noi nhin: TM.HOQI PONG XET XU PHUC THAM
- TAND Tai cao; A AN - [ [ ¢
_TAND Cip cao tai TPHCM: THAM PHAN - CHU TOQA PHIEN TOA
- VKSND Cip cao tai TP.HCM;
- VKSND TP.HCM;

- TAND Quan 1;

- Chi cuc THADS Quan 1;

- Cac duong su;

- Luu: VP, ho so. x
Y se Nguyén Thu Chinh
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