TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO PA NANG Péc 1ap - Tw do - Hanh phic

Ban 4n sb: 55/2023/DS - PT
Ngay: 11 -5-2023
VIV “Yéu cdu cham dirt hop dong, thuec

hién thanh todn cdc khoan cam két theo
hop dong”

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO DA NANG

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Thdm phén - Chii toa phién toa: Ong Cao Vian Hiéu

Cdc Tham phdn: Ba Tran Thi Thanh Mai

Ba Tran Thj B¢

- Thuw ky phién toa: Ba Nguyén Thi Binh, Thu ky Toa 4n nhan dan thanh pho
ba Nang;

- Pgi di¢n Vién Kiém sdt nhin dén thanh phé Pa Ning: Ba Luong Thi Chung
- Kiém sat vién tham gia phién toa.

Ngay 11 thang 5 nam 2023, tai tru s& Toa an nhan dan thanh phd Pa Nang xét
xtr phiic tham cong khai vu 4n dan su thu 1y s6: 145/2022/TLPT-DS ngay 26 thang
12 nam 2022 vé viéc “Yéu cau cham dut hop dong, thuc hién thanh toan cac khoan
cam két theo hop dong”.

Do Ban an dan su so tham s6: 28/2022/DS-ST ngay 10 thang 11 ndm 2022 cia
Toa 4n nhan dan quan Ngii Hanh Son, thanh phé DPa Nang bi khang céo.

Theo Quyét dinh dwa vu 4n ra xét xtr phuc tham sé: 26/2023/QDPT — DS ngay
03 thang 3 nam 2023, Quyét dinh hodn phién toa phiic tham so6: 71/2023/Qb — PT
ngay 23 thang 3 ndm 2023 va Thong bao vé thay doi thoi gian mé phién toa phuc
tham so: 72/2023/TB — TA ngay 10 thang 4 nam 2023, gitra cdc duong su:

1. Nguyén don: Cong ty C6 phan thwe pham G (goi tit 1a Cong ty G); dia chi:
V-xy, duong s6 1x, khu cong nghiép N, xa N 3, huyén B, tinh D.



Nguoi dai dién theo uy quyén cia nguyén don: Ong Pham Huy D, sinh nim
1978; Dia chi lién lac: S6 1xxx/1x/6x dudng P, phuong T, thanh phé D, tinh B (theo
gidy uy quyén ngay 02/04/2021). C6 mat

2. Bi don: Cong ty Co phan Pau tw phat trién va Xay dung T (Cong ty T),
dia chi: SO 6xx B, dudng Q, phuong N, quan T, thanh phé H.

Nguwoi dai dién theo uy quyén ciia bi don: Ong Lé Thanh S, sinh nam: 1978; ba
Tran Thi Ngoc T, sinh nim: 1989; ba Truong Thi H, sinh nim: 1994; ba Nguyén Thi
Mai H1, sinh ndm: 1981 va ba Truong Thi N, sinh ndm: 1976; cting dia chi: Tang x,
s6 8x duong H, phuong V, quan D, thanh phé H. (Theo Gidy uy quyén so:
202/2022/GUQ-TP ngay 08/08/2022 va Gidy uy quyén sb: 248/2022/GUQ-TD ngay
09/09/2022 ctia Chi tich HPQT Cong ty). Ba Truong Thi N ¢6 mat, viang mit ong Lé
Thanh S, ba Tran Thi Ngoc T, ba Truong Thi H, ba Nguyén Thi Mai H1.

Ngueoi bao vé quyén va loi ich hop phdp cho bi don bao gom: Luat su D Thanh
Thuly va Luat su Nguyén Tién Diing, thudc Poan Luat su thanh phé Ha Noi. Ls Thuy
cO mat, Véng mat Ls Dung.

3. Do ¢6 khang céo cia Cong ty C6 phan Pau tu va Phat trién xay dung D — 1a
bi don.

NOI DUNG VU AN:

Theo Ban 4n so tham

* Theo don khoi kién, cac ban ty khai, trinh bay cua nguyén don, dai dién hop
phdp ciia nguyén don trong qud trinh gidi quyét vu dn tai cdp so tham:

Cong ty G va Cong ty T c6 ky hop dong mua 02 cin hd gdom:

- Can ho s6 Rx-2xxx, Toa nha Can ho khach san C 1 “C O Resort”, dia chi:
duong S, phuong H, quan S, thanh phd Pa Nang theo Hop dong mua ban cin ho sd
2xx/2xxx/HDMB/C O Resort — MN ngay 24/11/2016. Gia ban Can hd Rx — 2xxx la
2.164.366.848 dong. Khoan 4.1, Biéu 4 Hop ddng s6 2XX ngay 24/11/2016 quy dinh
viéc ban giao can h dugc thyc hién khi Bén mua hoan tat va thanh toan déy du tién
d6 thanh toan gia ban can ho quy dinh tai Myc III, Phy luc 1 ctia Hop dong. Cong ty
G d4 thanh toan du cho Cong ty T s tién 2.019.361.008 dong twong duong voi 95%
gid mua. Ngay 29/12/2017, Céng ty G va Cong ty T ky két Phu Luc 6A (sira doi bo
sung Phy Luyc 1 ctia Hop dong s6 2XX ngay 24/11/2016). Noi dung gdm, Cong ty T
xac nhan Cong ty G di thanh toan du t6i thiéu 95% Gia ban can ho va thué GTGT
theo Quy dinh ctia Hop dong s6 2XX ngay 24/11/2016 (Diéu 4, Phu Luc 6A). Ké tur
ngdy 29 thang 12 nam 2017 dén Ngay bat ddu cta chuong trinh cho thué, Bén mua
dugc huong khoan tién 220.301.626 VND/1 nam twong dwong 12%/1 nam tinh trén
s tién 1.835.846.880 dong).



- Can hd sd Rx-1xxx Tda nha Cin hd khach san C 1 “C O Resort”, dia chi:
duong S, phuong H, quan S, thanh phd Pa Ning theo Hop dong mua ban cin ho sd
2YY/2016/HPMB/C O Resort — MN ngay 24/11/2016. Gia ban Can ho R1 — 1616 la
2.503.433.632. Tai khoan 4.1, Diéu 4 Hop déng quy dinh viéc ban giao can hd duoc
thuc hién khi Bén mua hoan tat va thanh toan dﬁy du tién d6 thanh toan gid ban can
ho quy dinh tai Muc III, Phu luc 1 ctia Hop déng. Cong ty G da thanh toan du cho
Cong ty T sb tién 2.335.752.987 ddng tuwong duong voi 95% gid mua. Ngay
29/12/2017, Cong ty G va Cong ty T ky két Phu Luc 6A (stra d6i bo sung Phu Luc 1
ctia Hop dong s6 2YY ngay 24/11/2016). Noi dung, Cong ty T xac nhan Cong ty G
d3 thanh toan du tdi thiéu 95% Gia ban can ho va thué GTGT theo Quy dinh ctia Hop
ddng sb 2YY ngay 24/11/2016 (Piéu 4 Phu Luc 6A). Ké tir ngay 29 thang 12 nim
2017 dén Ngay bat dau cua chuwong trinh cho thué, Bén mua dugc hudng khoan tién
254.813.780 dong tuong duong 12%/1 nim tinh trén so tién 2.123.448.170 dong.

Qua trinh thuc hién hai Hop dong sé 2XX ngay 24/11/2016 va Hop dong s6
2YY ngay 24/11/2016 va cac Phu luc kém theo. Cong ty T da thanh toan sé tién thu
nhap cam két (TNCK) 12%/1 nam tinh tir ngay 29/12/2017 theo 02 Phu Luc 6A ngay
29 thang 12 nam 2017 nhu sau:

- P6i voi Can ho R1- 2414 da thanh toan gom: Nam 2018 thanh toan tién thu
nhap cam két cho Cong ty G s tién la: 244.323.556 dong va nira nam 2019, da thanh
toan duoc 1a: 120.170.010 dong. Tong sb tién thu nhap cam két Cong ty T da tra cho
Cong ty G = 364.493.566 dong.

- P6i v6i Can ho Rx-1xxx gom: Nam 2018 da thanh toan s tién thu nhap cam
két cho Cong ty G sd tién 1a: 282.598.954 d6ng va ntra ndm 2019 thanh toan dugc sb
tién 1a: 138.995.681 dong. Tong s tién thu nhap cam két Cong ty T da tra cho Cong
ty G = 421.594.635 dong.

Cong ty G da thuc hién dung va dy di cac nghia vu ctia minh, tuy nhién Cong
ty T d& khong thuc hién nghia vu ban giao 02 can ho (Can ho s6 Rx-2xxx va Cin ho
sO Rx-1xxx) cho Cong ty G va khong thanh toan tién nhap cam két cho Cong ty G 1a
xam pham dén quyén va loi ich hop phap ctia Cong ty G.

Cong ty G 1am don khoi kién yéu cau Toa an giai quyét cac van dé sau:

1. Dbi v6i Hop déng mua ban can hd sb 2XX/2016/HDMB/C O Resort — MN
ngay 24/11/2016) gdom:

- Yéu cdu budc Cong ty T phai tra cho Cong ty G khoan thu nhap cam két con
chua thanh toan ctia ntra ndm 2019 1a: 110.146.964 ddng va ndm 2020 1a: 220.293.298
ddng, nam 2021 1a: 220.293.298 dong va ntra nam 2022 1a: 110.146.964 dong, tong
cong: 660.879.894 dong.



- Yéu ciu Toa 4an chdm duat thuc hién Hop déng mua ban cin hd sb
2XX/2016/HDMB/C O Resort — MN ngay 24/11/2016 do Coéng ty T vi pham céc
nghia vu ctia minh trong Hop ddng.

- Yéu cau Cong ty T phai tra cho Cong ty G sd tién da thanh toan: 2.019.361.008
ddng (Hai ty khong trim mudi chin triéu ba trim sau muoi mot ngan 1é tam dong).

- Yéu cau Cong ty T phai tra cho Cong ty G s tién phat vi pham twong duong
v6i 8% s6 tién Cong ty G da thanh toan cho Cong ty T =2.019.361.008 dong x 8% =
161.548.880 dong.

2. Béi v6i Hop ddng mua ban cian ho sé 2YY/2016/HPMB/C O Resort — MN
ngay 24/11/2016) gdm:

- Yéu cau budc Cong ty T phai tra cho Cong ty C6 phan Thuc pham G khoan
thu nhap cam két con chua thanh toan cta nira nam 2019 1a: 127.406.890 déng, nam
2020 la: 254.813.780 dong, nam 2021 l1a: 254.813.780 dong, nira nim 2022 la:
127.406.890 dong, tong cong: 764.441.340 dong.

- Yéu cau chdm dut thuc hién Hop déng mua ban cin ho sb
2YY/2016/HDMB/C O Resort — MN ngay 24/11/2016 do Coéng ty T vi pham céc
nghia vy ctia minh trong Hop dong.

- Yéu cau budc Cong ty T phai tra cho Cong ty G sb tién di thanh toan
2.335.752.987 VND (Hai ty ba tram ba muoi ldm tri¢u bay tram ndm muoi hai ngan
chin trim tam muoi bay dong.

- Yéu cau budc Cong ty T phai tra cho Cong ty G sb tién phat vi pham tuong
duong véi 8% sb tién Cong ty G da thanh toan cho Cong ty T = 2.335.752.987 dong
x 8% = 186.877.677 dong.

Téng s6 tién Cong ty G yéu cau Toa 4n budc Cong ty T phai tra cho Cong ty
C6 phan Thyuc pham G = 660.879.894 dong + 2.019.361.008 ddéng + 161.548.880
dong + 764.441.340 dong + 2.335.752.987 dong + 186.877.677 ddng = 6.128.861.786
dong.

Trong qué trinh giai quyét Cong ty T da thanh toan tiép cho Cong ty G nim
2022 s6 tién 210.000.000 dong. Vay so tién Cong ty T phai thanh toan tiép cho Cong
ty G 1a: 6.128.861.786 dong - 210.000.000d6ng = 5.918.861.786 dong.

Vé yéu cau phan t6 ctia Cong ty T tuyén bd Hop déng mua ban sb
2XX/2016/HPMB/ C O-Spa Resort-MN va Hop dong mua ban cin ho sd
2YY/2016/HPMB/ C O-Spa Resort-MN ky két giita Cong ty T va Cong ty G vo hiéu
do vi pham diéu cAm cua luat va dé nghi Cong ty G hoan tra lai tién da nhan tam Gmg
thu nhap cam két ciia nam 2018 1a 526.922.510 déng. Thu nhap cam két ky I nam
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2019 14 259.165.691 ddng. Tong cong sd tién cua hai hop dong 13: 786.088.201 dong
Cong ty G khong chap nhan.

* Pai dién uy quyén bi don Cong ty T trinh bay:

Ngay 24/11/2016, Cong ty T cung voi Cong ty G ky Hop dong mua ban sd
2YY/2016/HPMB/C O -Spa Resort-MN vé viéc mua ban cin ho sé Rx-1xxx va Hop
ddng mua ban sb 2XX/2016/HPMB/C O - Spa Resort-MN vé viéc mua ban cin ho
s6 Rx-2xxx Toa nha Cin ho Khach san C 3 “C O - Spa Resort” thudc du 4n Khu nghi
dudng va nha & cao cip E tai dia chi: T6 5x duong T, phuong H, quan S, thanh phd
Pa Nang (sau day goi tat 1a HDBMB). Theo thda thuén gitra hai bén, ndi dung cua viéc
mua ban nhu sau: Can hd sd Rx-1xxx,Dién tich 64.5 m2, Gid ban cin ho
2.235.208.600 dong va cin hd Rx-2xxx, dién tich 53.6 m? gia ban 1.932.470.400
dong.

- Tién d6 thanh toan: Ngay khi ky Hop Pong Mua Bén cin ho ty 18 thanh toan
du 30% gid ban can hd + VAT cua 30% gia ban can ho, s6 tién thanh toan cho can ho
s Rx-1xxx 14 737.618.838 dong va can ho Rx-2xxx 13 637.715.232 dong.

- Ngay 30/12/2016, thanh toan 10% + VAT cua 10%, sb tién phai thanh toan
cho cin ho s6 Rx-1xxx 12 245.872.946 dong va can ho Rx-2xxx 13 212.571.744 dong.

- Ngay 30/3/2017, thanh toan 10% + VAT cta 10% , s6 tién phai thanh toan
cho cin ho s6 Rx-1xxx 14 245.872.946 d6ng va can ho Rx-2xxx 14 212.571.744 dong.

- Ngay 30/6/2017, thanh toan 10% + VAT ctia 10%, s6 tién phai thanh toan cho
can ho sd Rx-1xxx 1a 245.872.946 ddng va cin ho Rx-2xxx 14 212.571.744 d6ng.

- Ngay 30/9/2017, thanh toan 10% + VAT cua 10%, so tién phai thanh toan can
ho s6 Rx-1xxx 1a 245.872.946 dong va can ho Rx-2xxx 14 212.571.744 dong.

- Théng bao ban giao cin ho (du kién quy 4/2017) thanh toan 25% + VAT cla
30% (bao gom ca VAT ctia 5% Gia Ban Cin Ho dot 7 va 2% Phi Bao Tri, s6 tién phai
thanh toan cin hg s6 Rx-1xxx 14 670.562.580 dong va can ho Rx-2xxx 14 579.741.120
dong va thong bao GCNQSDD, QSHNO va TSKGLVD 5% gia ban cin ho, s tién
phai thanh toan cho can ho s6 Rx-1xxx 1a 111.760.430 déng va can ho Rx-2xxx la
96.623.520 dong. Tong cong sd tién phai thanh todn cho cin hd Rx-1xxx la
2.530.433.632 dong, tong clia can hd sb Rx-2xxx 1a 2.164.366.848 dong.

Tai Diéu 2 cua Hop dong mua ban, hai bén ciing théa thuan, sau khi ban giao
nha, bén ban sé& thué lai cin ho dé kinh doanh va thanh toan cho bén mua mot khoan
thu nhap cam két bang 12%/nam tinh trén gia tri cin hd chua bao gdm thué GTGT
hoac bﬁng 80% téng loi nhuan trude thué cua viée kinh doanh cin hd (got tat 1a Thu
nhap cam két).



Pén ngay 29/12/2017, hai bén tiép tuc ky Phu Luc 1A dé thoa thuan bd sung
vé viéc thanh toan, theo d6 tién d6 thanh toan duogc diéu chinh nhu sau:

Ngay khi ky Hop Péng Mua Ban Can Ho thi s6 tién phai thanh toan cho cin
ho Rx-1xxx 13 737.618.838 ddng va can ho Rx-2xxx 14 637.715.232 dong.

- Ngay 30/12/2016, sb tién phai thanh toan cho cin ho Rx-1xxx |4 245.872.946
ddng va can ho Rx-2xxx 1a 212.571.744 ddng.

- Ngay 30/6/2017, s6 tién phai thanh toan cho cin ho Rx-1xxx l1a 245.872.946 va
can ho Rx-2xxx 14 212.571.744 ddng.

- Ngay 30/9/2017, s6 tién phai thanh toan cho can ho Rx-1xxx & 245.872.946
ddng va can ho Rx-2xxx 1a 212.571.744 ddng.

- Ngay 29/01/2018, sb tién phai thanh toan cho cin ho Rx-1xxx 1a 614.682.365
ddng va can ho Rx-2xxx 1a 531.429.360d6ng.

- Thong bao ban giao cian ho dy kién Quy 2/2018, s6 tién phai thanh toan cho cin
ho Rx-1xxx 13 55.880.215 ddng va cin ho Rx-2xxx 14 48.311.760 dong.

- Thong bao GCNQSDD, QSHNO va TSKGLVD,s6 tién phai thanh toan cho cin
ho Rx-1xxx 1a 111.760.430 dong va can ho Rx-2xxx 14 96.623.520 dong.

T6ng cong sb tién phai thanh toan cho can ho Rx-1xxx 1a 2.503.433.632dong,
tong cta can ho Rx-2xxx 14 2.164.366.848 dong .

Cung ngay 29/12/2017, hai bén tiép tuc ky Phu Luc 6A dé thoa thuéan sira doi
thoi han thanh toan thu nhap cam két. Theo d6, Diéu 1 quy dinh, ké tir ngdy bén mua
thanh toan dén 95% gid tri can hd thi bén mua s€ dugc hudng mdt khoan tién tam ung
Thu nhap cam két 1a 12%/nam tinh trén gia tri can ho chua bao gém thué GTGT. Viéc
thanh toan tién tam ung Thu nhap cam két duoc thuc hién mdi nam 02 lan.

Thuc hién thoa thuan bo sung noi trén, dén ngay 29/12/2017, bén mua d3 thanh
toan cho bén ban tong so tién 13 4.667.800.480 ddng, twong duong véi 95% gia tri cin
ho. Vé phia bén ban ciing da thuc hién thanh toan cho bén mua khoan tién tam ung
Thu nhap cam két véi tong so tién 1a 948.186.155 dong, cu thé nhu sau:

- Ngay 07/8/2018 Cong ty T thanh toan tién cam két cho cin ho Rx-1xxx la
128.454.070 dong va cho cin ho Rx-2xxx 1a 111.056.162 dong.

- Ngay 31/12/2018 Cong ty T thanh toan tién cam két cho cin ho Rx-1xxx la
128.454.070 ddng cho cin ho Rx-2xxx 1a 111.056.162 dong.
- Ngay 03/10/2019 thanh toan tién cam két cho cin ho Rx-1xxx la 138.995.681
d6ng va cho cin ho Rx-2xxx 1a 120.170.010 ddng.
- Ngay 11/01/2022, thanh toan tién cam két cho cin ho Rx-1xxx 1a 30.000.000
dong va cho can ho Rx-2xxx 14 30.000.000 dong.
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- Ngay 15/3/2022, thanh toan tién cam két cho can ho Rx-1xxx Ia 75.000.000
dong va cho cin ho Rx-2xxx 14 75.000.000 dong.

Tong cong so tién di thanh toan cho can ho Rx-1xxx 14 500.903.821 dong va
cho can ho Rx-2xxx 1a 447.282.334 dong.

Ngay 01/11/2019, UBND thanh phb Da Néng di c¢6 quyét dinh xir phat vi pham
hanh chinh s 5046/QP — XPVPHC. Trong d0, tai diém a khoan 2 Piéu 1 ctia Quyét
dinh da xac dinh Cong ty T 1a chu dau tu du 4n di c6 hanh vi vi pham hanh chinh
“Thu tién ciia bén mua bat déng san hinh thanh trong twong lai vieot qud 1y 1é phan
tram gid tri hop dong theo quy dinh tai khodn 1 Piéu 57 Ludt kinh doanh bdt dong
san s6 66/2014/QH13. Cy thé: Tai Khu HHS c6 528 truong hop, Khu HH3 c6 704
trwong hop, Khu HH4 ¢6 8 truong hop, Khu HHS ¢6 638 truong hop va Khu HH8 cé
88 truong hop”.

Cong ty T dau tu xay dung du an Khu nghi dudng va nha & cao cip E dé ban
cin ho cho khach hang nham muc dich sinh lgi 1a hoat dong kinh doanh bat dong san,
thuc hién theo cac quy dinh tai Luat kinh doanh bat dong san s6 66/2014/QH13 (Luat
KDBDS). Theo quy dinh tai khoan 1 Piéu 3 Luat KDBDS:

- Kinh doanh bat dong san la viéc dau tw von dé thue hién hoat dong xdy dung,
mua, nhan chuyén nhuong dé ban, chuyén nhwong; cho thué, cho thué lai, cho thué
mua bat dong san, thuc hién dich vu moi gioi bat dong san, dich vu san giao dich bat
dong san, dich vu tu van bat dong san hodc quan ly bat dong san nham muc dich sinh
loi. Can ctr cac thoa thuan tai HDMB, viéc cic bén thoa thuin mua ban cin hd sd Rx-
1xxX, RX-2xxx theo HDMB 14 thoéa thuin mua ban bat dong san hinh thanh trong
tuong lai. Khoan 4 Piéu 3 Luat KDBDS quy dinh: Nhd, cdng trinh xdy dung hinh
thanh trong twong lai la nha, cong trinh xdy dung dang trong qua trinh xdy dung va
chwa dwoc nghiém thu dwa vao sit dung. Do ddy la hoat dong kinh doanh bat dong
san hinh thanh trong tuwong lai nén viéc kinh doanh phdi thuc hién theo quy dinh tai
Chuong IIT Lugt KDBDS. Khoan 1 Piéu 57 Luat KDBBS quy dinh:

Viéc thanh todn trong mua béan, thué mua bdt dong san hinh thanh trong tiwong
lai dwoc thie hién nhiéu lan, lan dau khéng qud 30% gid tri hop dong, nhitng lan tiép
theo phdi phit hop véi tién do xdy dung bdt dong sin nhung tong sé khéng qua 70%
gid tri hop dong khi chwa ban giao nha, cong trinh xdy dung cho khdch hang; trirong
hop bén ban, bén cho thué mua la doanh nghiép cé von dau tw nirde ngodi thi tong so
khéng qud 50% gid tri hop dong.

Theo théa thuan tai HDMB, tinh dén ngay 29/12/2017, bén mua da thanh toan
cho bén ban s tién 4.667.800.480 dong, bang 95% gia tri cin ho nham muyc dich dé
bén ban huy dong von nhanh nham thye hién du 4n va bén mua duogc huong khoan
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tién tam ing Thu nhap cam két. Tinh dén ngay 05/8/2022, cin ho Rx-1xxx; RX-2xxX
Tda nha Can ho Khach san C6 Co 3 “C O — Spa Resort” van chua dugc ban giao cho
bén mua. Day 1a thoa thuan vé viéc thanh toan khong ph hop véi quy dinh ctia Luét
KDBDBS néi trén. Theo quy dinh tai Diéu 122, Diéu 123, Diéu 131 Bo luat dan su sd
91/2015/QH13 thi théa thuan thanh todn vuot 70% gia tri can hg dé duoc huong tam
ung Thu nhap cam két tai i (a) khoan 3 Muc 1 - Phu luc s6 06 kém theo HDMB bi
xéc dinh 12 vo hiéu do vi pham diéu cdm cta phap luat.

Do vay, khong chip nhan yéu cau khoi kién cua nguyén don, yéu cau Toa an
tuyén bd Hop ddng mua ban s6 2XX/2016/HPMB/C O-Spa Resort-MN va Hop dong
mua ban cian ho s6 2YY/2016/HPMB/C O-Spa Resort-MN ky két giira Cong ty T va
Cong ty G vo hiéu do vi pham diéu cam cta luat va dé nghi Cong ty G hoan tra lai
tién dd nhan thu nhap cam két Gmg trudc ciia nam 2018 1a 526.922.510 dong. Thu
nhap cam két ung trude ky I nam 2019 14 259.165.691 dong. Tong cong sd tién cia
hai hop dong 1a: 786.088.201 dong.

* Y kién phat biéu cua luat su bao vé quyén va loi ich hop phap cho bi don
gom:

Pbi voi Khoan TNCK 12%/nim ma nguyén don nai ra theo quy dinh tai PL 6A
ctia HDMB thuc chit chi 12 khoan “Thu Nhap Cam Két Ung Trudc”, va sé duoc dbi
trir lai sau Ngay Bat Dau ctia Chwong Trinh Cho Thué (sau khi KH d3 thoa man du
03 diéu kién: (i) thanh toan du tdi thiéu 95% Gia Ban Can Ho; (ii) nhan ban giao cin
hé va (iii) ky Hop dong quan 1y cho thué cian ho). Nhu vay khoan tién nay hoan toan
khong phai 1a khoan thu nhap ma nguyén don duoc hudng (do nguyén don chua théa
min ca 03 diéu kién néu trén). Do d6 trudng hop cham dut HDMB thi nguyén don
phai hoan tra lai cac khoan tam ing trudc nay.

Ngoai ra, Thoa thuan vé tra tién tam tng truéc TNCK 12%/nim tai PL 6A cua
HDPMB vi pham quy dinh vé huy dong vén tai K1 Piéu 57 Luat Kinh doanh bat dong
san, do HDMB c6 noi dung vi pham diéu cam phap luat nén HPMB bi v6 hiéu theo
Diéu 122, Piéu 123, Piéu 131 B luat dan sy sd 91/2015/QH13, do d6 khong 1am
phat sinh cic quyén va nghia vu d6i véi cac bén. Pé nghi HXXX chip nhan yéu cau
phan tb ctia Cong ty CP dau tu phat trién va xay dung D budc Cong ty Thuc pham G
hoan tra lai tién d3 nhan tam tng thu nhap cam két nam 2018 1a 526.922.510 dong.
Thu nhap cam két ky I nam 2019 1a 259.165.691 dong. Tong cong la: 786.088.201
dong.

* Tai phién toa so tham dai dién Vién kiém sat phat biéu y kién vé viéc tuan
theo phap luat td tung trong qu4 trinh giai quyét vu an gém:



1. Viéc tuan theo phap luat to tung ciia Tham phan: Tham phan dugc phan cong
giai quyét vu an da thyc hién dung, déy da quy dinh cua B luat T tung dan su va
cac van ban quy pham phap luat c6 lién quan vé thu 1y vu viéc; vé thdm quyén thu Iy
vu an, thoi hiéu khéi kién, quan hé phap luat tranh chap, tu cach phéap 1y va mdi quan
hé gitta nhitng ngudi tham gia tb tung, xac minh thu thap tai liéu, chimg ctr; viée giao
nodp, tiép can, cong khai ching ci.

2. Viéc tuan theo phap luat cua Hoi dong xét xir, Thu ky Toa an: Tai phién toa
hém nay, Hoi déng xét xir, Thu ky phién toa di thuc hién dung, ddy du quy dinh cta
Bo luat TH tung dan su va cac vin ban quy pham phap luét c6 lién quan vé viéc xét
XU vu viéc.

3. Viéc chap hanh phap luét ciia ngudi tham gia t tung: Ngudi tham gia t6 tung
da thyc hién dang, day du quyén va nghia vu té tung theo quy dinh ctia phap luat.

Pé nghi: Chap nhén yéu cau khoi kién “Yéu cau cham dirt hop dong mua ban
va thue hién thanh todn cac khodn cam két theo hop dong” ciia Cong ty G ddi voi
Cong ty T; Khong chap nhan yéu cau phan té cia Cong ty T.

Cong ty T phai chiu an phi theo quy dinh cua phap luat.

* V6i ndi dung vu an nhie trén, Ban én dan sw so tham so: 28/2022/DS-ST ngay
10 thdng 11 nam 2022 cia Téa dn nhédn ddan quédn Ngii Hanh Son, thanh phé Da
Nang quyét dinh:

Can ct:

- Piéu 22, Biéu 23, Biéu 55 Luit Kinh doanh bat dong san; Piéu 166, 117, 280;
422,428, 433, 434, 440 Bo luat Dan su; Diéu 26, Diéu 35, Diéu 40, Diéu 147 B6 luat
T tung dan su;

- Nghi Quyét 326/2016/UBTVQH14 ngay 30/12/2016 quy dinh vé mirc thu,
mién, giam, thu, nop, quan 1y va str dung an phi va 1& phi Toa an.

Chép nhan yéu cau khoi kién “Yéu cau cham dut hop dong, thuc hién thanh
toan cac khoan cam két theo hop dong” ciua Cong ty C6 phan thuc pham G ddi Cong
ty CP dau tu phat trién va xay dyng D.

Tuyén xu:

1. Tuyén bd Hop dong mua ban s6 2XX/2016/HPMB/C O - Spa Resort-MN,
ngay 24/11/2016 va Hop déng mua ban s6 2YY/2016/HPMB/C O -Spa Resort-MN
ngay 24/11/2016 cua Cong ty C6 phan thyc pham G ky két véi Cong ty CP dau tu
phat trién va xay dung D duoc cham dut ké tir ngay 10/11/2022.

1.1. Budc Cong ty CP dau tu phat trién va xdy duyng D phai thanh toan cho
Cong ty C6 phan thuc pham G tong cong sb tién 1a 5.918.861.786 ddng (trong do,

9



gom tién thanh toan mua 02 cin ho 4.355.113.995 dong; tién thu nhap cam két cia 02
hop dong 1a 1.425.321.234 dong va tién phat vi pham ctia 02 hgp dong 348.426.557
dong, tong cong: 6.128.861.786 dong - 210.000.000 dong thanh toan thém =
5.918.861.786 dong).

1.2. Khong chip nhan yéu cau phan t6 ciia Cong ty CP dau tu phat trién va xay
dung D vé tuyén bd Hop ddng mua ban s6 2XX/2016/HPMB/ C O-Spa Resort-MN
va Hop dong mua ban cin ho s6 2YY/2016/HPMB/ C O-Spa Resort - MN ky két
gitta Cong ty T va Cong ty G v6 hiéu do vi pham diéu cdm cua luat va dé nghi Cong
ty G hoan tra lai tién da nhan tam tng thu nhip cam két 13: 786.088.201 ddng.

Ké tir ngay c6 don yéu cau thi hanh 4n ctia ngudi duoc thi hanh an (Dbi voi cac
khoan tién phai tra cho ngudi duge thi hanh an) cho dén khi thi hanh xong tat ca cac
khoan tién, hang thang bén phai thi hanh an con phai chiu khoan tién i cua sd tién
con phai thi hanh an theo muc 14i suat quy dinh tai khoan 2 Diéu 468 cta Bo luat dan
su 2015.

Ngoai ra, ban 4n so thAm con quyét dinh vé phan an phi, chi phi to tung thi hanh
an dan sy va quyén khang cio cua duong su.

* Ngay 23 thang 11 ndm 2022, bi don Cong B c6 Pon khang cdo mot phan ban
an so tham véi cac ndi dung: Bé nghi Toa 4n cap phiic tham:

- Khong chip nhan yéu cau ctia nguyén don vé viéc budc Cong ty T phai thanh
toan cac khoan tién thu nhap cam két, phat 08% gia tri hop dong;

- Chap nhan yéu cau phan t6 ctia Cong ty T vé viéc doi lai khoan tién tam Ung;
Va tuyén mot phan ndi dung hop dong vo hiéu.

* Tai phién toa phiic tham:

Pai dién hop phap ciua Cong ty T gilt nguyén ndi dung khang cio, dé nghi
HPXX chap nhan khang céo ctia Cong ty T. Cac bén duong sy khong thoa thuan duoc
v6i nhau vé viée giai quyét vu an.

Pai dién Vién Kiém sat nhan dan thanh phd Pa Nang phat biéu ¥ kién:

Vé thi tuc t6 tung: Nhitng ngudi tién hanh t6 tung va tham gia td tung tai cap
phuc tham d3 thyc hién dung, day du quy dinh ctia Bo luat TS tung dan sy trong qué
trinh giai quyét vu 4n tai cap phic tham.

Vé ndi dung vy 4n: Vién kiém sat nhan dan thanh phd Pa Nang dé nghi HDXX
phuc thim khong chap nhan khang cao Cong ty T; Giit nguyén ban an so tham.

NHAN PINH CUA TOA AN:
[1] V& thoi han khang cdo, pham vi khang céo ctia bi don Cong ty T:
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Ban 4n dan sy so tham s6: 28/2022/DS-ST ciia Toa an nhan dan quan Ngii Hanh
Son, thanh phd Pa Nang duoc tuyén vao ngay 10 thang 11 nim 2022, Cong ty T ¢6
mat tai phién toa va luc tuyén an. Ngay 23 thang 11 ndm 2022 Toa an nhan dan quan
Ngti Hanh Son nhin dugc don khang cdo cua Cong ty T 1a trong thoi han khang cao
theo quy dinh tai khoan 1 Diéu 273 Bo luat TTDS.

Cong ty T chi khang cdo mot phan ban an so thim di tuyén, gom:

- Phan tuyén budc Cong ty T tra cho Cong ty G tién thu nhap cam két cta 02
hop ddng 1a 1.425.321.234 ddng va tién phat vi pham cta 02 hop dong 348.426.557
ddng;

- Phén tuyén khong chip nhan: Yéu cau phan té ctia Cong ty T vé tuyén bé Hop
d6ng mua ban sd 2XX/2016/HPMB/ C O-Spa Resort-MN va Hop dong mua ban cin
ho s6 2YY/2016/HPMB/ C O-Spa Resort - MN ky két giita Cong ty T va Cong ty G
v6 hiéu do vi pham diéu cAm cua luat; Va yéu cau Cong ty G hoan tra lai tién di nhan
tam ung thu nhap cam két 1a: 786.088.201 dong.

Cac phan khac tai quyét dinh cta ban 4n so tham, gdom:

- Tuyén b Hop ddng mua ban s6 2XX/2016/HPMB/C O - Spa Resort-MN,
ngay 24/11/2016 va Hop dong mua ban s6 2YY/2016/HPMB/C O -Spa Resort-MN
ngay 24/11/2016 cua Cong ty Co phan thuc pham G ky két v6i Cong ty CP dau tu
phat trién va xay dung P duoc cham dut ké tir ngay 10/11/2022;

- Budc Cong ty CP dau tu phét trién va xdy dung D phai thanh toan cho Cong
ty C6 phan thuc pham G sd tién dé thanh todn mua 02 can ho 13 4.355.113.995 dong.

Cong ty T khong khang cdo, Vién kiém sat khong khang nghi. Do d6, HDXX
phuc tham chi xem xét lai phan ctia ban 4n so tham c6 khang cdo, theo quy dinh tai
Diéu 293 Bo luat TH tung dan su vé pham vi xét xtr phuic tham.

[2] Vé khang cdo ctia bi don Cong ty T.

[2.1] V& khoan tién thu nhap cam két ctia 02 hop dong 1a 1.425.321.234 ddng
va tién phat vi pham ctia 02 hop dong 348.426.557 dong theo yéu cau ciia nguyén don
Congty G.

Theo Diéu 4.1 phan b Hop dong cac bén thoa thuan “Trong truong hop bén
ban khong ban giao can hé cho bén mua sau 180 ké tir ngay ban giao du kién ngodi
cdc trwong hop bat kha khing va bén mua thuc hién ddy di nghia vu theo quy dinh
tai Piéu 7 thi bén mua cé quyén (i) yéu cau bén ban tra khoan ldi theo diém a khodn
4.1 diéu nay va tiép tuc thiee hop dong véi thoa thudn bé sung vé thoi diém ban giao
can hé méi hodc (ii) don phwong chim diet hop dong va (iii) dp dung cdc ché tai
theo quy dinh tai Diéu 12 . Vé thoi gian du kién ban giao 02 cin hd quy dinh tai Phu
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luc 01 ctia hop ddng sb 2XX/2016/HPMB ngay 24/11/2016 va Hop dong mua ban
can ho s6 2YY/2016/HPMB ngay 24/11/2016 1a ngay 30/12/ 2017 va c6 thé dugc
cham nhung khong qua 180 ngay (6 thang). Nhu vay, Cong ty T phai ban giao can ho
cho Cong ty G cham nhit 1a vao ngay 30/6/2018. Cong ty T da vi pham vé viéc khong
ban giao cin ho, nén Cong ty G duoc quyén don phwong cham dirt hop dong va ap
dung cac ché tai theo quy dinh tai Piéu 12 nhu thoa thuan cta cac bén tai Diéu 4.1
phan b Hop dong trén. Diéu 12.12.2 quy dinh: Truong hop Hop dong cham dirt theo
Diéu 4.1.b thi Cong ty T (Bén ban) c6 trach nhiém thanh todn: (ii) khodn tién phat vi
pham twong dwong 20% t(fng s6 tién Bén Mua (Cong ty G) da thanh todan cho Cong
ty T.

Tai Phu luc 6 va Diéu 4 Phu luc 6A cua hop dong ngay 29/12/2017 hai bén
thong nhat “Bén bdn xdc nhdn, bén mua da thanh todn toi thiéu di 95% gid ban cdn
hé va thué gid tri gia tang theo quy dinh hop dong do do: ké tir ngay 29/12/2017 dén
ngay bat dau chiong trinh cho thué,bén mua dwoc huéng khodn tién twong dwong
12% theo ding quy dinh tai Piéu I ciia phu luc 64 nay”.

Diéu 13 vé cham dut hop dong hai bén quy dinh tai 13.1 (iii): Cong ty G cd thé
chim diet hop dong theo quy dinh tai Piéu 4.1.b (1a truong hop Cong ty T khéng
ban giao can hg cho Cong ty G sau 180 ngay ké tir ngay Ban giao du kién); Va Hop
dong bi cham dirt sé khéng gidi phéng Bén Mua (Cong ty G) hay Bén ban (Cong ty
T) khéi bat ky nghia vu hodc trach nhiém ndo phdt sinh trudc ngdy cham ditt hop
dong trir truong hop cdc bén ¢é théa thudn bang van ban. (13.2. iii)

Nhu vay, khoan tién thu nhap cam két ctia 02 hop dong 1a 1.425.321.234 dong
va tién phat vi pham 08% cuia gia tri 02 hop dong 1a 348.426.557 dong theo yéu cau
ctia nguyén don Céng ty G 1a c¢6 co s&, phi hop véi thoa thuan thong nhat cia hai bén
tai Hop dong va Phu luc hop dong. Ban an so tham chip nhan yéu ciu ciia nguyén
don Cong ty G 1a dung quy dinh cta phap luat. Nguoi dai dién hop phap va nguoi bao
vé quyeén, loi ich ciia Cong ty T cho rang day chi 1a khoan “Thu Nhap Cam Két Ung
Trudce”, va sé duge doi trir lai sau Ngay Bat Pau cua Chuong Trinh Cho Thué (sau
khi KH d4 théa man di 03 diéu kién: (i) thanh toan du tdi thiéu 95% Gia Ban Can Ho;
(ii) nhan ban giao can ho va (iii) ky Hop dong quan 1y cho thué can ho. Do Cong ty
G chua théa mén ca 03 diéu kién nay nén khi cham diat HDMB thi Cong ty G phai
hoan tra lai cac khoan tam tng trude 1a khong co co sé chip nhén.

[2.2] Vé khang cdo ctia Cong ty T yéu cau chip nhan phan to vé tuyén bd Hop
déng mua ban s6 2XX/2016/HPMB/C O-Spa Resort-MN va Hop dong mua ban cin
ho s6 2YY/2016/HPMB/C O-Spa Resort - MN ky két gitta Cong ty T va Cong ty G
v6 hiéu do thoa thuan vé viéc thanh toan khong pht hop véi quy dinh cta khoan 1
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Piéu 57 Luat KDBDS, nén vi pham diéu ciAm ctia luat va dé nghi Cong ty G hoan tra
lai tién da nhan tam (mg thu nhap cam két 1a: 786.088.201 dong.

Theo quy dinh tai Piéu 123 B luat dan su quy dinh: Pieu cam cua ludt 1d
nhitng quy dinh cia ludt khéng cho phép chii thé thuc hién nhitng hanh vi nhdt dinh.
Hop dong mua ban can ho s6 Rx-1xxx, Rx-2xxx theo HDMB 1 théa thuan mua ban
bat dong san hinh thanh trong tuong lai, dugc diéu chinh bai Luat kinh doanh bt
dong san. Noi dung ngudi dai dién hop phap va ngudi bao vé quyén loi, ich hop phap
ctia COng ty T vién dan quy dinh tai khoan 1 Piéu 57 Luat KDBPS khong thudc cac
hanh vi bi cAm theo quy dinh tai Diéu 8 Luat kinh doanh bat dong san. Do do, Ban an
so tham khong chip nhan yéu cau phan t6 nay ctia Cong ty T 13 ¢6 can ctr, dung quy
dinh cua phap luat.

[3] Tt nhitng phan tich nhan dinh trén, xét thiy toan bo khang cdo ciia Cong
ty T 14 khong c6 co s& nén khong duoc HDXX chip nhan. Vé y kién cua dai dién
Vién kiém sat nhan dan thanh phé Pa Néng tai phién toa phtic tham 1a phu hop voi
phan tich nhan dinh trén cia HDXX nén dugc chép nhan.

[4] Vé an phi phuc tham: Do khang céo khong dugc chap nhan nén Cong ty T
phai chiu an phi phtc tham 13 300.000d theo quy dinh tai khoan 1 Diéu 29 Nghi quyét
s6: 326/2016/NQ- UBTVQH 14, ngay 30/12/2016 ctia Uy ban Thuong vu Quéc hoi.

Vi cac lé trén,

QUYET PINH:

Can ctr: Khoan 1 Diéu 308 Bo luat t6 tung dan su;

Khong chap nhan khang céo cia bi don Cong ty CP Pau tu phat trién va Xay
dung D;

Giit nguyén Ban an dén sy so tham s6: 28/2022/DS-ST ngay 10 thang 11 nim
2022 ctia Toa an nhan dan quan Ngii Hanh Son, thanh phd Da Niang.

Can cu:

- Piéu 22, Biéu 23, Biéu 55 Luat Kinh doanh bat dong san; Piéu 166, 117, 280;
422,428, 433, 434, 440 B¢ luat Dan su; Diéu 26, Diéu 35, Diéu 40, Diéu 147 Bo luat
T tung dan sy;

- Nghi Quyét 326/2016/UBTVQH14 ngay 30/12/2016 quy dinh vé mirc thu,
mién, giam, thu, ndp, quan ly va st dung an phi va 1¢ phi Toa an.

Chép nhan yéu cau khoi kién “Yéu cau cham dit hop déng, thiee hién thanh
todn cdac khoan cam két theo hop dong” ciia Cong ty Co phan thuc pham G dbi Cong
ty CP Pau tu phat trién va Xay dung D.

Tuyén xu:
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1. Tuyén b6 Hop ddng mua ban sé 2XX/2016/HPMB/C O - Spa Resort-MN,
ngay 24/11/2016 va Hop ddng mua ban s6 2YY/2016/HPMB/C O -Spa Resort-MN
ngay 24/11/2016 ciia Cong ty C6 phan thuc pham G ky két v6i Cong ty CP Pau tu
phat trién va Xay dung D duoc cham dut ké tir ngay 10/11/2022.

1.1. Budc Cong ty CP Pau tu phat trién va Xay dung P phai thanh toan cho
Cong ty C6 phan thyc pham G téng cong sd tién 5.918.861.786 dong (trong d6 gom:
tién thanh toan mua 02 cin ho 4.355.113.995 d6ng; tién thu nhap cam két cua 02 hop
ddng 1a 1.425.321.234 dong va tién phat vi pham ctia 02 hop dong 348.426.557 dong,
tong cong: 6.128.861.786 ddng - 210.000.000 déng di thanh toan thém =
5.918.861.786 ddng).

1.2. Khong chap nhan yéu cau phan t6 cuia Cong ty CP Pau tu phét trién va Xay
dung D vé tuyén bd Hop déng mua ban s 2XX/2016/HPMB/ C O-Spa Resort-MN
va Hop dong mua ban can ho s6 2YY/2016/HPMB/ C O-Spa Resort - MN ky két
giita Cong ty T va Cong ty G vo hiéu do vi pham diéu cam cta luat va dé nghi Cong
Co phﬁn thuc phém G hoan tra lai tién da nhan tam Ung thu nh3p cam két 1a:
786.088.201 ddng.

1.3. Ké tir ngay c6 don yéu cau thi hanh 4n ctia ngudi duge thi hanh an (D6i
v6i cac khoan tién phai tra cho ngudi dugce thi hanh an) cho dén khi thi hanh xong tat
ca cac khoan tién, hang thang bén phai thi hanh an con phai chiu khoan tién 1di ctia sd
tién con phai thi hanh an theo mac 13i suat quy dinh tai khoan 2 Piéu 468 ctia Bo luét
dan sy 2015.

2. V& an phi:

2.1. An phi dan sy so tham Cong ty CP Pau tu phat trién va Xay dung P phai
chiu 149.662.390d (Trong d6 gdm 113.918.862 tién cac khoan Cong ty G yéu cau
duoc chdp nhan; 300.0004d tién bac yéu cau tuyén hop dong vo hiéu va 35.443.528
ddng phan bi bac cta s tién yéu cau hoan tra lai Gmg trude thu nhap cam két), duoc
khau trir sb tién tam tmg an phi Cong ty T dd nop 20.722.000 dong (Trong d6 gdm:
s6 tién 17.722.000 dong tai bién lai thu s6 0001183 ngay 07/03/2022; sb tién 300.000
dong tai bién lai thu s6 0001337 ngay 14/9/2022 va sb tién 2.700.000 dong tai bién
lai thu s6 0001345 ngay 20/9/2022 cta Chi cuc Thi hanh 4n dan su quan Ngii Hanh
Son, thanh phd Pa Nang. S6 tién con lai phai nop thém 1a: 128.940.390 dong.

Hoan tra cho Cong ty C6 phan thyc pham G sd tién tam ng an phi da nop
57.008.000 dong tai co quan Thi hanh 4n quan Ngii Hanh Son, theo bién lai thu s6
0001113 ngay 17/12/2021.

2.2. An phi phiic tham: Cong ty CP Pau tu phét trién va Xay dung P phai chiu
300.000d, dugc trir vao sé tién tam Gmg an phi phuc tham da nop 300.000d theo Bién
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lai thu s6 1463 ngay 29/11/2022 ctia Chi cuc Thi hanh 4n quan Ngii Hanh Son, thanh
phé Pa Nang. Nhu vay, Cong ty T da ndp xong an phi phuc tham.

3. Chi phi xem xét tham dinh tai chd Cong ty C6 phan thuc pham G ty chiu (da
ndp va chi xong).

4. Ban an phtc thim c6 hiéu luc phap luat ké tir ngdy tuyén an.

5. Truong hop ban an dugc thi hanh theo quy dinh tai Piéu 2 Luat thi hanh an
dan su thi ngudi duge thi hanh an, ngudi phai thi hanh 4n c6 quyén thoa thuan thi
hanh 4n, quyén yéu cau thi hanh an, ty nguyén thi hanh an hodc cudng ché thi hanh
an theo quy dinh tai Diéu 6,7,9 Luat thi hanh 4n dan sy. Thoi hiéu thi hanh an duoc
thie hién theo quy dinh tai Diéu 30 Luat thi hanh an dan su.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- Céc dwong sy; THAM PHAN - CHU TQA PHIEN TOA

- VKSND TP. Ba Ning;
- Chi Cyc THADS quan Ngii Hanh Son;
- Toa 4n nhan dan quén Ngii Hanh Son;

(Ba ky)

- Luu hd so vu 4n.
Cao Van Hiéu
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