TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI HANOI Poc 1ap — Tw do — Hanh phuc

Ban an sb: 38/2023/KDTM-PT
Ngay: 18/8/2023
VIV: Tranh chdp gitta cdc thanh vién
clia cong ty lién quan dén viéc gép von

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI HA NOI

- Thanh phan Héi dong xét xa& phuc tham gom co:

Tham phéan - Chui toa phién toa: Ong Pham Vian Tuyén;

Céac Tham phan: 1. Ong Phuing Hai Hiép;

2. Ba bang Thi Thom.

- Thu ky phién toa: Ba Dao Thanh Huyén — Tham tra vién Toa an nhan
dan cap cao tai Ha Noi.

- Dgi dign Vign kiém sat nhan dan cap cao tgi Ha Ngi: Ba Nguyén Thj
Thu Huong - Kiém sat vién tham gia phién toa.

‘Trong cac ngay 18 thang 7 va 18 thang 8 nam 2023, tai try s¢ Toa an nhan
dan cap cao tai Ha I\]@i xét xtr phuc tham cong khai vu an kinh doanh, thuong mai
phac tham thu ly s6 38/2022/TLPT-KDTM ngay 20 thang 12 nam 2022 vé viéc

»

“Tranh chdp gitta cdc thanh vién ciia cong ty lién quan dén viéc gép von”.
Do Ban an kinh doanh, thuong mai so thim s 06/2022/KDTM-ST ngay
16 thang 9 nam 2022 cua Toa an nhan dan tinh Quang Ninh bi khang cao.
Theo Quyét dinh dua vu an ra xét xu s6 9116/2023/QD-PT ngay 03 thang
8 nam 2023 gitra cac duong su:

* Nguyén don: Ba Pham Thi S; dia chi: Thon C, xa D, huyén D, tinh Thai
Binh. C6 mat.

Nguoi dai dién theo ity quyén:

+ Ong Doan Khéc H; dia chi: Thon T, x4 M, huyén H, tinh Thai Binh. C6
mat.

+ Ong Nguyén Xuan B; dia chi: T6 V, phuong D, quan H, thanh phé Ha
Noi. Co mat tai phién tda ngay 18/7/2023, vang mat tai phién toa ngay 18/8/2023.

* Bj don: Cong ty c6 phan D.
Dia chi: Khu B, thj trdn C, huyén C, tinh Quang Ninh.
Nguroi dai dién theo phdp luqt: Ba Bui Thi N — Giam dbc. C6 mit tai phién
toa ngay 18/7/2023, vang madt tai phién toa ngay 18/8/2023.
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Nguroi dai dién theo ity quyén: Ong An Thién T. C6 mit.

* Ngwoi c6 quyén lgi, nghia vu lién quan:

1. Ong An Thién T dia chi: Khu B, thi trin C, huyén C, tinh Quang Ninh.
Co mat.

2. Ba Pinh Thi T1; dia chi: S5 nha A, dudng P, thi trin D, huyén D, tinh
Thai Binh. C6 mat.

3. Ong Pham Van D; dia chi: b, thon G, xa T, huyén T, tinh Hai Duong.
Vang mat.

4. Ba Bui Thi N; dia chi: Khu B, thi tran C, huyén C, tinh Quang Ninh. C0
mat tai phién toa ngay 18/7/2023, vang mat tai phién toa ngay 18/8/2023.

5. Ngan hang noéng nghiép va phat trién nong thon huyén C, tinh Quang
Ninh.

Tru sé: Khu 2, thi tran C6 To, huyén C6 T6, tinh Quang Ninh.

Nguwoi dai dién hop phdp: Ba Vi Thi HI — Giam ddc. Vang mit, c¢6 don
xin xét xur vang mat.

NOI DUNG VU AN:

Theo don khéi kién, don khéi kién bé sung va qud trinh tham gia t6 tung,
nguyén don la ba Pham Thi S trinh bay:

Ba 13 me nhan cta ba Bui Thi N. Nam 2016, ba gop tién dé cung 6ng T, ba
N mua hai 6 dét tai Co T, ba gop 750.000.000d, ba N, ong T gop 750.000.0004.
Hai 6 dat duoc Van phong diang ky quyén str dung dat huyén C dang ky bién dong
Gidy chimg nhan quyén st dung dat (sau ddy viét tat la GCNOSD ddt) mang tén
ong T, ba N.

Ngay 04/01/2018, Cong ty cb phan D (sau ddy viét tat la Cong ty D) duoc
thanh 1ap (theo Gidy chung nhan ding ky kinh doanh ngay 04/01/2018), ba Bui
Thi N 13 Chi tich Hoi ddng quén tri va 1a dai dién theo phap luat cia Cong ty. S6
dang ky c6 04 cd dong 1a nhitng cb dong sang lap, gém: Ba Bui Thi N ding ky
gop von 50%, ong An Thién T dang ky gop von 40%, ba Pham Thi S dang ky gop
von 5%; ong Pham Van D dang ky gop von 5%. Ngoai nhitng c6 déng nay ra,
khéng con ¢6 dong nao khac. Vén didu 1¢ 14 9.600.000.000d.

Quyén sur dung hai 6 dit mang tén ba N, éng T duoc gop Von vao Cong ty
D va dugc dinh gla 4.992.000.000d, trong do6 ba S gop 50% s von gop bang tai
san ma cic bén thong nhat vé gia, tirc 1a 2.496.000.000d; Ngoai ra, dé xay du:ng
try s& COng ty D 1am noi kinh doanh nha nghi va dich vu du lich, ba S gép von
rat nhiéu 1an véi sb tién mat 4.490.000.000d va ba N vay ciia ba Dinh Thi T1
1.500.000.000d, sau nay ba T1 chuyén quyén cho ba S; tong s6 tién ba S gop, gom
tién dat, tién mat va tién ba T1 cho ba N vay (ba phai tra thay cho N) Ia
8.486.000.000d. Ba S khai kién yéu cau ba N, 6ng T xac nhan von déng gop cia
ba chiém 60% von diéu 16 Cong ty D va budc ba N, 6ng T c6 nghia vu tra ng 04
ty dong do COng ty D vay tai Ngan hang N. Sau d6, ba S thay ddi yéu cau khoi
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kién, xac dinh bi don 1a Céng ty D, dé nghi Toa an budc Cong ty D xac nhan ty
1& s hiru cO phan ctia ba S 12 6.982.000.000d / 8.982.000.000d, tuong tmg 77%
vbn diéu 1¢ cua Cong ty D. Tai phién toa so tham, ba S tiép tuc thay d6i yéu cau
noi dung khai kién: Bé nghi Cong ty D x4c nhan ty 18 so hitu ¢d phan cuaba S
trong Cong ty D 13 6.986.000.000d / 9.482.000.000d, tuwong tng 74% vbn diéu 1¢
Cong ty D.

Qua trinh giai quyét vu 4n, ba S con khoti kién bude ba N, ong T phai tra 04
ty tai Ngan hang N nhung da rat yéu cau khai kién nay trude khi mo phién toa do
ba N va éng T da tra dua cho Ngan hang N.

Bi don la Cong ty D do ba Bui Thi N la nguoi dai dién theo phap ludt trinh
bay:

Nam 2016, ong T, ba N nhén chuyén nhuong hai thira dat gidap nhau
(GCNQSD dat do UBND huyén C cap ngay 04/8/2010 va ngay 19/01/2011) duoc
Van phong dang ky quyen su dung dat huyén C dang ky bién dong ngay 11/7/2016
mang tén 6ng T, ba N. Dé c6 tién xay dung nha nghi kinh doanh du lich, do hai
ngudi khong phai 13 vo chong khong thé vay von Ngan hang, nén di thanh lap
Cong ty. Do ba S 1a me¢ nhan cua ba N va 6ng Pham Van D 1a ho hang véi ong T,
nén dé ba S va ong b cung tham gia thanh 1ap Cong ty D. Ping ky vén gop:

+’Bé1 Bui Thi N dang ky gop Vép 50%, gop von bang gia tri hai quyén sir
dung dat tri gia 2.496.000.0004; tién mat la 2.304.000.000d. Tong cong:
4.800.000.0004;

+ Oqg An Thién T dang ky gop V‘(A’)Il 40%, gop von bang gia tri hai quyén
st dung dat tri gia 2.616.000.000d; tién mat 1a 1.344.000.0004. Tong cong:
3.840.000.000d;

+ Ba Pham Thi S ding ky gop von 5%, goép von bang tién mait 1a
480.000.0004.

+ Ong Pham Vin D ding ky gép vén 5%, gop von bang tién mat 1a
480.000.0004.

Ngoai nhitng c¢6 dong ndy ra, khong con c¢d dong nao khac. Vén diéu 18
Cong ty D 12 9.600.000.000d.

Ngay 04/01/2018, Cong ty D dugc S¢ Ké hoach va Pau tu tinh Q cap Gidy
ching nhén dang ky kinh doanh lan dau. Nguoi dai dién theo phap luat 1a ba Bui
Thi N; 6ng T 1a Pho giam doc kiém ke toan Cong ty, thu quy.

Qua trinh goép vén, ba S va 6ng b dang ky gop von 5% bang 480.000.0004,
nhung khong gop. Ngay 30/3/2018, Cong ty D thé chap hai quyén sur dung dat
mang tén 6ng T, ba N vay von tai Ngan hang Nong nghiép va Phat trién nong thon

huyén C véi s tién 4.000.000.000d; muyc dich dé xay dung nha kinh doanh dich
vu du lich Karaoke.

Vi 12 con nhdn cta ba S nén ba S c6 bao ba viét cac bién ban gop vbn nam
2017, bién ban hop ngay 08/8/2018 thé hién 1a ba S ¢ gop 50% von gop dé ba S
vay tién con trai, thuc chat 1a ba S khong gop, khong dua tién. Do tinh nghia me

3


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20An%20I
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20An%20I
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20S%E1%BB%ADu
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20An%20I
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20S%E1%BB%ADu
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20An%20I
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20S%E1%BB%ADu
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20An%20I
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20An%20I
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20S%E1%BB%ADu
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nhung
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Trang
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20N%C3%B4ng%20nghi%E1%BB%87p%20v%C3%A0%20Ph%C3%A1t%20tri%E1%BB%83n%20n%C3%B4ng%20th%C3%B4n%20C%C3%B4%20T%C3%B4
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nhung
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Trang
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20N%C3%B4ng%20nghi%E1%BB%87p%20v%C3%A0%20ph%C3%A1t%20tri%E1%BB%83n%20n%C3%B4ng%20th%C3%B4n%20C%C3%B4%20T%C3%B4
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20An%20I
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20B%C3%B9i%20Th%E1%BB%8B%20Nhung%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Khu%202,%20th%E1%BB%8B%20tr%E1%BA%A5n%20C%C3%B4%20T%C3%B4,%20huy%E1%BB%87n%20C%C3%B4%20T%C3%B4,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ninh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Trang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nhung
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20huy%E1%BB%87n%20C%C3%B4%20T%C3%B4
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20huy%E1%BB%87n%20C%C3%B4%20T%C3%B4
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Trang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nhung
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20S%E1%BB%ADu
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nhung
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Ph%E1%BA%A1m%20V%C4%83n%20%C4%90%E1%BA%A1t%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20%C4%90%E1%BB%99i%201,%20th%C3%B4n%20Gia%20C%E1%BB%91c,%20x%C3%A3%20T%E1%BB%A9%20C%C6%B0%E1%BB%9Dng,%20huy%E1%BB%87n%20Thanh%20Mi%E1%BB%87n,%20t%E1%BB%89nh%20H%E1%BA%A3i%20D%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Trang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20S%E1%BB%ADu
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%E1%BA%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20An%20I
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20B%C3%B9i%20Th%E1%BB%8B%20Nhung%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Khu%202,%20th%E1%BB%8B%20tr%E1%BA%A5n%20C%C3%B4%20T%C3%B4,%20huy%E1%BB%87n%20C%C3%B4%20T%C3%B4,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ninh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20An%20Thi%C3%AAn%20Trang%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Khu%202,%20th%E1%BB%8B%20tr%E1%BA%A5n%20C%C3%B4%20T%C3%B4,%20huy%E1%BB%87n%20C%C3%B4%20T%C3%B4,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ninh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Enguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20Ph%E1%BA%A1m%20Th%E1%BB%8B%20S%E1%BB%ADu%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20C%E1%BB%95%20D%C5%A9ng%202,%20x%C3%A3%20%C4%90%C3%B4ng%20La,%20huy%E1%BB%87n%20%C4%90%C3%B4ng%20H%C6%B0ng,%20t%E1%BB%89nh%20Th%C3%A1i%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Ph%E1%BA%A1m%20V%C4%83n%20%C4%90%E1%BA%A1t%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20%C4%90%E1%BB%99i%201,%20th%C3%B4n%20Gia%20C%E1%BB%91c,%20x%C3%A3%20T%E1%BB%A9%20C%C6%B0%E1%BB%9Dng,%20huy%E1%BB%87n%20Thanh%20Mi%E1%BB%87n,%20t%E1%BB%89nh%20H%E1%BA%A3i%20D%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20An%20I
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20An%20I
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%9F%20K%E1%BA%BF%20ho%E1%BA%A1ch%20v%C3%A0%20%C4%90%E1%BA%A7u%20t%C6%B0%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ninh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20B%C3%B9i%20Th%E1%BB%8B%20Nhung%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Khu%202,%20th%E1%BB%8B%20tr%E1%BA%A5n%20C%C3%B4%20T%C3%B4,%20huy%E1%BB%87n%20C%C3%B4%20T%C3%B4,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ninh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20B%C3%B9i%20Th%E1%BB%8B%20Nhung%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Khu%202,%20th%E1%BB%8B%20tr%E1%BA%A5n%20C%C3%B4%20T%C3%B4,%20huy%E1%BB%87n%20C%C3%B4%20T%C3%B4,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ninh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Trang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20S%E1%BB%ADu
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%E1%BA%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Thi%C3%AAn%20An%20I
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Trang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nhung
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20N%C3%B4ng%20nghi%E1%BB%87p%20v%C3%A0%20Ph%C3%A1t%20tri%E1%BB%83n%20n%C3%B4ng%20th%C3%B4n%20huy%E1%BB%87n%20C%C3%B4%20T%C3%B4
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20N%C3%B4ng%20nghi%E1%BB%87p%20v%C3%A0%20Ph%C3%A1t%20tri%E1%BB%83n%20n%C3%B4ng%20th%C3%B4n%20huy%E1%BB%87n%20C%C3%B4%20T%C3%B4
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20S%E1%BB%ADu
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20S%E1%BB%ADu
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20S%E1%BB%ADu
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20S%E1%BB%ADu
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20S%E1%BB%ADu

con nén ba N cé viét va ky vao Bién ban hop thanh 1ap Cong ty D va tit ca cac
Bién ban hop gop vén tir nam 2017 dén nam 2018. Con cac Bién ban khac, ba
khong viét va khong ky. Tir khi thanh 1ap Cong ty D dén nay Cong ty D chua thay
d6i von diéu 1é 1an nao, Cong ty D ciing khong hop dé thay ddi co dong hay thay
d6i nguoi dai dién theo phap luat 1an ndo. Nam 2019, ba S 1am gia gidy to tai liéu
gom: Bién ban Dai hoi cd déng nam ngay 21/3/2019; Nghi quyét Dai hoi dong cd
déng ngay 21/3/2019; Thong bao thay ddi nguoi dai dién doanh nghiép ngay
21/3/2019 dé thay doi ngudi dai dién theo phap luat cua Cong ty D. S& Ké hoach
va Pau tu tinh Quang Ninh dé c6 thay doi 1an thir nhat ngay 27/3/2019 véi ngudi
dai dién theo phap luat ba Pham Thi S. Sau d6, ba S cho con trai ba S la Pham
Vin T2 va Lai Quang H2 13 dan x4 hoi dén chiém Cong ty, thi ba N, ong T méi
biét. Céng ty D da t6 cdo dén Co quan Canh sat diéu tra Cong an huyén C, Co
quan giam dinh két luan thé hién chit ky va con ddu ctia ba S 13 gia, So Ké hoach
va Pau tu tinh Q d4 thu hoi Gidy chung nhan diang ky kinh doanh thay d6i lan thu
nhat ngay 27/3/2019, do thong tin gia mao va khoi phuc lai Gidy ching nhan ding
ky kinh doanh ngay 04/01/2018. Ngay 21/3/2022, Co quan Canh sat diéu tra Cong
an huyén C c6 Thong bao khong khoi t5 vu an hinh sy, huéng dan cac bén tu hoa
giai hodc khoi kién dén Toa 4n dé giai quyét theo quy dinh ctia phap luét.

Ba S khoi kién Cong ty D 1a khong c6 can ct, Cong ty D khong dong ¥.
Boi 1&: Tién mua dat nam 2016 1a cua 6ng T, ba N; T3 vay ba T1 d3 giai quyét
bang vu an dan sy nam 2019 - 2020 va da chuyén khoan tra ba T1; Thuc té ba S
khong dong gop cb phan.

Nguoi co quyqé‘n loi nghia vu lién quan la éng An Thién T, ba Bui Thi N ¢6
loi khai va quan diém twong tu nhw loi khai cua bi don.

Ba N va ong T con c6 yéu cau doc lap vé ndi dung: Yéu cau Toa an khai to
vu an hinh sy ddi voi ba Pham Thi S vé céc toi: Lam gia gidy to tai lidu chiém
doat tai san cua Cong ty, boi thuong thiét hai do lam gia tai liéu chiém doat tai
san ciia Cong ty va toi cho vay ning 13i; dong thoi tinh lai toan bo sb tién
5.144.000.000d do ba S cho ba va 6ng T vay nhung tai phién toa so thim, ba N,
6ng T da rat toan bd yéu cau doc lap.

Nguoi ¢é quyén loi, nghia vy lién quan 1a ba Binh Thi T1 trinh bay: Ba
xéc dinh 14 thanh vién Cong ty T4, ba gbp von 1.500.000.000d, dwa qua ba S. Pau
nam 2019 chuyén nhuong lai ¢ phan cho ba S. Ba tir chdi tham gia té tung vi
khong con 1a thanh vién ctia Cong ty D.

Nguoi co quyén loi, nghia vu lién quan la anh Pham van D1 khai: Anh
khong gop ¢ phan vao Cong ty D, chi co tén trong s c¢b dong, ba S noi cho 5%
o phan dé anh 1am viéc cho Cong ty D, khi nao co diéu kién s& tra cho ba S sau.
Anh xac dinh khong lién quan gi dén Cong ty D.

Ngueoi ¢é quyén loi, nghia vu lién quan la Ngan hang Nong nghiép va Phat
trién nong thon huyén C trinh bay: Ngay 30/3/2018, Cong ty D vay von Ngan
hang Nong nghiép va Phét trién nong thon huyén C sé tién 1a 4.000.000.000d,
muc dich dé x4y dyng nha kinh doanh dich vu du lich, karaoke. Tai san thé chép
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14 quyén sir dung hai 6 dat mang tén ong T, ba N. Ngay 30/3/2021, ong T, ba N
da tat toan khoan vay, Ngan hang khong con lién quan dén vu an.

Tai Bdn dén kinh doanh, thwong mai so tham sé 06/2022/KDTM-ST, ngay
16 thadng 9 nam 2022, Toa an nhdn dan tinh Qudng Ninh da quyét dinh:

_ Cén cir khoan 4 DPiéu 30, diém a khoan 1 Diéu 37, Bicu 147, bieu 159,
bicu 160, bicu 227, Biéu 244, Diéu 273 B0 luat To6 tung dan su;

Can ctr Diéu 25, Diéu 44, Piéu 111 Luat Doanh nghiép nim 2014; cin cr
biéu 9, bicu 69, bicu 79, bicu 80 biéu I¢ Cong ty ¢6 phan D I nam 2017,

Can ct diém d khoan 1 Piéu 12 Nghi quyét so: 326/2016/UBTVQH14 ngay
30/12/2016 ctia Uy ban thudng vu Qudc hoi quy dinh vé muc thu, mién, giam,
thu, nOp, quan 1y va str dung an phi va I¢ phi Toa an.

Tuyén xur:

1- Khong chép nhan yéu cAu khoi kién cua ba Pham Thi S vé viée: xéc dinh lai vén diéu 1é cua Cong ty cb phfin D;
xac nhan ty 18 s& hitu ¢ phin cia ba Pham Thi S trong Cong ty c6 phan D 13 6.986.000.000d/9.482.000.000d, twong tmg vén
didu 18 Cong ty 1a 74%.

2- Pinh chi yéu cau khdi kién cta ba Pham Thi S vé ndi dung: khéi kién
budc ba N, 6ng T phai tra 4 ty dong tai Ngan hang N.

3- Pinh chi yéu cau ddc 1ap ctua ba N, 6ng T vé ndi dung: yéu cau Toa khoi
t& vu 4n hinh sy dbi v4i ba Pham Thi S vé céc toi: 1am gia giéy tor tai liéu chiém
doat tai san cua Cong ty (nay Cong an huyén C dang diéu tra), boi thuong thiét
hai do 1am gia tai liéu chiém doat tai san ciia Cong ty va toi cho vay ning 13i va
tinh lai toan bo s tién 5.144.000.000d do ba S cho vay.

Ngoai ra, Toa an cap so thdm con quyét dinh vé an phi, chi phi giam dinh
va thong bao quyén khang cdo theo quy dinh ctia phap luat.

Sau khi xét xir so thém,q ngay 21/9/2022, nguyén don la ba Pham Thi S
khang cédo toan b0 ban an so tham.

Tai phién toa phic tham, nguyén don gilt nguyén yéu cau khoi kién, noi
dung khang cao, dé nghi Toa 4 an cap phuic thAm xem xét sira ban 4n so tham theo
hudng chap nhan toan bo yéu cau khai kién cia ba; bi don giit nguyén quan diém
da trinh bay, xac dinh viéc nguyén don khang céo 1a khong c6 co s0, dé nghi
HPXX béc toan bd yéu cau khang cdo cia ba S, gilr nguyén ban an so tham; cac
duong su khong thong nhat dugc voi nhau vé viée giai quyét vu an.

Pai dién Vién kiém sat nhan dan cap cao tai Ha Noi phat biéu quan diém
vé viéc giai quyét vu an:

Vé t6 tung: Pon khang cio cia nguyén don trong han luét dinh va hop 1¢
nén dugc xem xet theo trinh ty phiic tham. Hoi dong xét xtr va Thur ky phién toa
tuan theo phap luat t6 tung dan su. Cac duong sy thyc hién ding quyén va nghia
vu td tung theo quy dinh cua B luat T tung dan su.
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Vé néi dung: Khang cdo cta ba S 1a khong c6 co s& chip nhan. Can ctr
khoan 1 Biéu 308 B0 luat To tung dan sy, dé nghi Hoi dong xét xtir khong chap
nhan khang céo cua ba Pham Thi S; Gilr nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Can cr vao céc tai liéu, ching ctr co trong hd so dd duoc tham tra cong khai
tai phién toa, cin cir két qua tranh luén tai phién toa; trén co s¢ xem xet day du,
toan dién chimg cu, y kién ctia Kiém sat vién va cac duong su vé viée giai quyét
vu an, Ho1 dong xét x1r phuc tham nhan dinh nhu sau:

[1]. VEé b tung:

[1.1]. Ba Pham Thi S khéi kién bi don 1a Cong ty D do ba Bui Thi N 1a dai
dién yéu cau xac nhan von dong gdp cia ba chiém 60% tai Céng ty D va budc ba
N, 6ng T c6 nghia vu tra ng 04 ty dong do Cong ty D vay tai Ngan hang N; Sau
d6, ngay 13/9/2022, ba S thay do6i yéu cau khoi kién, dé nghi Toa an budc Cong
ty D x4c nhan ty 1& s¢ hitu ¢6 phan ciia ba S 14 6.982.000.000d / 8.982.000.000d,
tuong g 77% von diéu 1é cua Cﬁng ty D va rat yéu cau khoi kién budc ba N,
6ng T c6 nghia vu tra ng 04 ty ddng do Cong ty D vay tai Ngan hang N do ba N
va Ong T da tra du cho Ngan hang; Tai phién toa so tham, ba S tlep tuc thay doi
yéu cau khai kién, dé nghi Cong ty D xac nhan ty 1¢ s& hiru ) phan cuaba S la
6.986.000.000d / 9.482.000.000d, tuong ung 74% vén diéu 1é ciia Cong ty D.

Nhu vdy, Toa an nhan dan tinh Quang Ninh thu 1y, giai quyét vu 4n theo
thu tuc so tham, chép nhan viéc thay doi yéu cau khai kién, xac dinh lai tu cach
tham gia td tung cta cac duong su 1a dung quy dinh tai khoan 4 Piéu 30, diém a
khoan 1 Diéu 37, khoan 1 Diéu 244 Bo luat TH tung Dan su.

[1.2]. Vé viée Véng mit cta mot sb duong su: Tai phién toa phuc tham,
ngudi co quyén loi, nghia vu lién quan 13 6ng Pham Vian P vang mit khong 13 1y
do tuy nhién da dugc Toa an tri¢u tap hop 1¢ 02 lan; dai dién Ngan hang hong
nghi¢p va phat trlen nong thon huyén C vang mat nhung c6 don xin xét xu vang
mit; xét viéc vang mit cia ho khong anh hudng dén viéc xét khang cdo cua
nguyén don nén Hoi déng xét xtr cin ct quy dinh tai Diéu 296 Bo luat T6 tung
dan sy dé xét xur Véng mat ho.

[2]. Xét khang cdo ctia ba Pham Thi S, Hoi dong xét xir thay:

Cong ty D dugc thanh 1ap ngay 04/01/2018 theo Gidy chiing nhan ding ky
doanh nghiép 1an dau do S¢ ké hoach va dau tu tinh Q cap, ngudi dai dién theo
phap luat 1a ba Bui Thi N - chic danh 13 Chu tich Hoi dong quan tri (khong cé
chtrc danh Phé giam dbc va Giam déc). Ngay 05/01/2018, Cong ty D mdi c6
Thong bao vé viéc st dung mau con d4u Doanh nghiép thoi diém c6 hiéu luc cua
mau con déu 13 tir ngay 05/01/2018.

Viéc ba Pham Thi S khoi kién dé nghi xac nhan ty 18 s& hitu c6 phan cua
ba S trong Cong ty D 1a 6. 986.000.000d / 9.482.000.000d, twong tng 74% von
diéu 1¢ Cong ty D. Trong do, tién gop von bang 50% gia tri tai san quyén st dung
dat duoc dinh gia trong Bién ban hop Hoi ddng quan tri ngay 09/01/2018, tuong
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duong s6 tién 1a 2.496. 000.000d; gop vbn bang tién mit tinh dén ngay 30/5/2018
13 4.394.000.000d; gop von bang tién mat ngay 11/9/2018 13 96.000.0004 1 khong
c¢6 co s chip nhan, boi 18:

[2.1]. Bién ban hop Hoi dong quan tri ngay 09/01/2018 thé hién Hoi dong
quan tri hop va thdng nhat xem xét, quyét dinh nhan vén gop bang quyen sur dung
02 thira dat ctia 6ng T va ba N da duoc UBND huyén C cap GCNQSD dat s BA
350815 ngay 19/01/2011 va GCNQSD dat sd BA 350738 ngay 04/8/2010 da duoc
Vin phong ding ky quyén st dung dat huyén C xac nhén chuyen nhuong cung
ngay 11/7/2016 va tai san gan lién v6i dat 1 can nha 05 tang; tong gia tri quyén
sir dung dat va tai san trén dat 1a 4.992.000.000d. Bién ban nay duoc lap sau khi
Cong ty duoc cap Gidy chimg nhan dang ky doanh nghiép 05 ngay, c6 day du xac
nhan chir ky ctia 04 thanh vién gép von, dong thoi 1a c6 dong sang 1ap 1a ba N,
6ng T, ba S va 6ng P. Bién ban nay khong c6 ndi dung nio thé hién ba S cd 50%
gia tri tai san trén va ba S ciing khéng cung cap duoc tai lidu, chimg ctr ndo chimg
minh quyén sir dung d6i vai ¥4 gia tri tai san gbp von néu trén; Do vay, ba S yéu
cau xac dinh tién gop von bang 50% gia tri tai san duoc dinh gia trong bién ban
hop Hoi dong quan tri ngay 09/01/2018, twong dwong sd tién 1a: 2.496.000.000d,
1a khong c6 co s dé xem xét.

[2.2]. Tai Nghi quyét cudc hop Cong tyD dé ngay 30/5/2018 c6 ndi dung
thé hién ba S gbp von dot 3 voi tong s tién 1a 4.394.000.000d (BL 395). Tuy
nhién, tai Nghi quyét chi ¢6 chit ky cia 2 nguoila ba S va ba N, ca hai chit ky déu
duoc dong dau Cong ty D, chirc danh cua ba S 1a Giam déc, ba N 1a Pho Giam
dbc. Nhu d3 néu ¢ trén, Cong ty D duoc thanh 1dp ngay 04/01/2018, nguoi dai
dién theo phap ludt cuia Cong ty D 1a ba N, chirc danh 1a Cha tich Hoi déng quan
tri; Cong ty D khong c6 chic danh Giam dbe va Pho Giam dbc. Hon nita ndi dung
Nghi quyét the hién viéc ba S nhiéu lan chuyen tién cho ba N, 6ng T, Ong b nhung
khong 6 1a tién gi (tién cho vay, gop von kinh doanh hay gop von diéu 1¢). Noi
dung nay cling chua dugc Dai hoi dong cd dong Cong ty D thong qua thé hién &
viéc 02 cO dong sang lap la 6ng T va 6ng B khong duoc triéu tap hop va biéu
quyét. Mit khac, viéc ghi nhan ba S d4 gop 4.394.000.000¢ vén diéu liéu dong
nghia véi viée phai stra d6i Diéu 16 Cong ty D quy dinh vé thay d6i vén Piéu 18
Congty D.

Dicu 79 Piéu 1¢ cua Cong ty D quy dinh: Diéu 1¢ c6 hiéu lyc ké tir ngay
duoc co quan dang ky kinh doanh cap Giay ching nhan dang ky kinh doanh (tac
ngay 04/01/2018).

Piéu 80 Dicu 1¢ ciia Cong ty D quy dinh: Khi mudn bo sung, sira doi ndi
dung Piéu 1¢, Pai hoi ddng cd dong s& dé thong qua quyét dinh n6i dung thay doi.
Piéu 1¢ néi trén ctia Cong Ty D c6 day du chit ky ctia 04 ¢6 dong sang lap.

Diéu 9 Piéu 1é Cong ty D the hién: C6 dong Cong ty gdm cb 04 nguot, cu
thé: Ba Bui Thi N ding ky gop vbn 50%, gop von bang gia tri hai quyén sir dung
dat 13 2.496.000.000d, tién mit 1a 2.304.000.0004. Tong cong: 4.800.000.000d;
Ong An Thién T dang ky gop vbn 40%, gop von bang gia tri hai quyén st dung
dat 13 2.616.000.000d, tién mit 13 1.344.000.000d. Tong cong: 3.840.000.000d;
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Ba Pham Thi S dang ky 5%, gop vbn bang tién mat 1a 480.000.000d; Ong Pham
Vin D diang ky 5%, gop von bang tién mit 1a 480. 000.000d. Tong vén Diéu 1é
ctia Cong ty 14 9.600.000.000d. Ngoai ra, khong con c6 dong sang l1ap nao khac.

Qua trinh giai quyét vu an ciing nhu tai phién toa, ba S, ba N thdng nhat
trinh bay Diéu 16 Céng ty D duge xdy dung dya trén quy dinh cua Luét doanh
nghiép nam 2014, cac c6 dong déu tuy nguyén xdy dung Piéu 1¢, dugc ban hanh
ngay 23/12/2017, ¢6 hiéu luc ké tir ngay 04/01/2018 va Cong ty D khong thay doi
Diéu 16 tir khi thanh 1ap. Mit khéc, theo quy dinh tai Diéu 44 Nghi dinh 78 ngay
14/9/2015 cua Chinh phu quy dinh vé “Pang ky doanh nghiép”, duogc sira doi bd
sung tai Nghi dinh s6 108 ngay 23/8/2018 cta Chinh phu quy dinh vé “diang ky
thay doi vén diéu 1¢, thay ddi ty 18 von” thi: Truong hgp Cong ty ding ky thay doi
ty 1& von gop clia ca thanh vién... Cong ty phai giri Thong bao dén Phong dang ky
kinh doanh noi Cong ty da dang ky... Truong hop dang ky thay d6i von diéu 1é
Cong ty... phai co quyet dinh va ban sao hop 1& Bién ban hop cta Dai hoi dong co
dong ddi véi Cong ty C6 phaD...

Do do, khong c6 co so dé bugc Cong ty D ghi nhén ba S da gop
4.394.000.0004 von di€u 1€ bang tién mat tinh dén ngay 30/5/2018.

[2.3]. Gidy ndp tién thé hién ngay 01/9/2018 ba S ndp ndt sb tién la
96.000.000d. Trong gidy c6 chit ky ghi ho tén Bui Thi N, chac danh Phé Giam
dbc, dong dau Cong ty D; ho tén Pham Thj S, chirc danh Giam dbc. Tuy nhién,
theo Két luan giam dinh s6 270 ngay 20/4/2020 cta Phong K, Cong an tinh Q thé
hién khéng du co s két luan chit ky Bui Thi N trong gidy nop tién noi trén (mau
A10) 1a chir ky cua chi Bui Thi N. Mat khac, viéc ba S cho rang da gop 96.000.000
ddng von diéu 16 tinh dén ngay 01/9/2018 khong thong qua Dai hoi ddng cb dong,
khong c6 Bién ban hop, khong ra Nghi quyet bai hoi dong co dong, ciing chua
dang ky voi co quan nha nude c6 thAm quyén va vao cb dang ky cd dong ddi voi
s tién néu trén.

Qua trinh chudn bi xét xtr so thAm, ba S con giao ndp mot sb Bién ban, Nghi
quyét, vin ban khac thé hién viéc ba S c6 thoa thudn voi ba N vé viéc gbp vbn
vao Coéng ty D. Tuy nhién cac Bién ban, Nghi quyét, vin ban nay déu c6 trude
thoi diém thanh 1ap Cong ty D hodc da dugc giam dinh két luan 1a tai liéu gia nén
khong co gia tri ching minh viéc ba S gop von diéu 18 Cong ty D.

[3]. Tr nhitng can ct néu trén, HDXX khdng chap nhan toan bo yéu cau
khoi kién ctia ba Pham Thi S vé viéc xac dinh lai von diéu 1¢ cua Cong ty D va
xac nhan ty 1& so hiru c6 phan ciia ba S trong Cong ty D 1a 6.986.000.000d /
9.482.000.000d, twong tmg 74% von Piéu 1& Cong ty.

[4]. Mic du khéng du can ctr xac dinh viéc ba S cho ring da gop téng sb
6.986.000.000d / 9.482.000.000d von diéu 1& Cong ty D, tuy nhién, cin clr vao
cac bién ban, van ban dugc xac lap gitra ba S va ba N, xac dinh c6 viéc vay muon,
chuyén tién giita ba N va ba S v&i tu cach ca nhan hodc gop vén kinh doanh
(khéng phai 1a von diéu 18). Nhung do ba S khong khoi kién doi tién cho vay
muon hoic tién gop vén kinh doanh nén cip so thim khong giai quyét. Tai phién
tda phiic tham, ba S ciing xac dinh khong khoi kién doi tién cho vay hodc tién gop
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v6n kinh doanh nén HDXX khong xem xét giai quyét, cac duong su co quyén
khoi kién bang mot vu an dan su khac khi c6 phat sinh tranh chap.

[5]. Bdi v6i cac yéu cau khai kién, yéu cau phan t6 cac duong su da rat tai
phién toa so tham, Toa an cép s0 tham dé can ctr khoan 2 Piéu 244 Bo luat TS
tung dan sy, dinh chi giai quyet cac yéu cau nay la phu hop quy dinh phap luat,
do d6, Hoi ddng xét xir phuc tham khong dé cap giai quyét.

[6]. V& an phi: Do khang cao khong dugc chap nhan nén ba Pham Thi S
phai chiu an phi kinh doanh thuong mai phtic thim theo quy dinh phap luat.

[7]. Cac quyét dinh khac cua ban an so tham khong c6 khang cdo, khong bi
khang nghi da c6 hi¢u luyc phap luat ké tir ngay hét tho1 han khang céo, khang
nghi.

Vi cac lé trén,
QUYET PINH:

Cin ct khoan 1 Piéu 308 Bo luat Td tung dan su; Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 ctua Uy ban Thuong vu Qudc hdi quy
dinh vé &n phi va 1 phi Toa an.

1. Khong chip nhan toan bd khang cdo ctia ba Pham Thi S; Giit nguyén
Ban an kinh doanh, thuong mai so thim s6 06/2022/KDTM-ST ngay 16 thang 9
nam 2022 cuia Toa &n nhan dan tinh Quang Ninh.

2. V& an phi: Ba Pham Thi S phai chiu 2.000.000 déng 4n phi kinh doanh
thwong mai phuc tham, dugce ddi trir voi sb tién 2.000.000 ddng tam tGng an phi
phuc tham d3 ndp theo Bién lai thu tam tmg an phi, 1& phi Toa 4n s6 0016015 ngay
26/9/2022 tai Cyc Thi hanh an dan sy tinh Quang Ninh. Xac nhan ba Pham Thi S
d3 thi hanh xong an phi kinh doanh thuong mai phtc tham.

3. Cac quyét dinh khac cua ban an so tham khong c6 khang cao, khang nghi
c6 hi€¢u luc phap luat ké tir ngay hét thoi han khang céo, khang nghi.

4. Ban 4n phiic thim c6 hiéu luc phéap luit ké tir ngdy tuyén an.

Noi nhan: T/M HOI PONG XET XU PHUC THAM
- VKSNDCC tgi Ha Ngi; THAM PHAN - CHU TQA PHIEN TOA
- TAND tinh Qudang Ninh;

- VKSND tinh Quang Ninh;

- Cuc THADS tinh Quang Ninh;
- Cdc dwong su (theo dia chi);

- Luu HS phong HCTP.

(da ky)

Pham Vin Tuyén
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