TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Doc 1ap — Tw do — Hanh phuc

Ban 4n s6: 968/2023/LD - PT
Noay: 21 -9 - 2023

V/v “Tranh chép vé& don phuong
cham dut hop dong laro dong, tgéj
thuong thié‘t hai, tro cap khi ‘chﬁm
dl’;t hop dong lao dong va vé bao
hiém xa hoi”.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xi phiic tham gom c6:

Tham phén - Chii toa phién toa: Ba Doan Thi Kim Thay.

Cdc Tham phdn: Ong Nguyén Ngoc Tai.

Ba Nguyén Thi Thoa.

- Thu ky phién toa: Ba Dao Thi Lanh, Thu ky Toa &4n nhan dan Thanh
ph6 H6 Chi Minh.

- Dai dién Vign kiém sit nhan dan Thanh phé Ho Chi Minh tham gia
phién toa: Ba Nguyeén B4 Thu Thu - Kiém sat vién.

Vao cac ngay 13 va ngay 21 thang 9 nam 2023, tai try s6 Toa an nhén dér}
Thanh ph6 HO Chi Minh xét xir phic tham cong khai vu an thu ly so
49/2023/TLPT-LD ngay 24 thang 7 ndm 2023 v€ viéc “Tranh chap vé don

phuong chdm dut hop dong lao dong, bdi thuong thiét hai, trg cap khi chim dit
hop dong lao dong va vé bao hiém xa hoi”

Do Ban 4n lao dong so tham so: O6/2023/LD—ST ngay 29 thang 5 nam
2023 cua Toa an nhan dan quan Binh Tan, Thanh pho H6 Chi Minh bi khang
cao.

Theo Quyét dinh dwa vu 4n ra xet xir phic tham sd 3519/2023/Qb-PT
ngay 16 thang 8 nam 2023 va Quyét dinh hodn phién toa phiic tham so
11978/2023/QP-PT ngay 07 thang 9 nam 2023, gitra:

Nguyén don: Ong Nguyén Dinh P, sinh nam: 1958. Thuong tra: S6 E
duong T, phuong B, quan B, Thanh ph6 H6 Chi Minh.



Nguoi dai dién hop phap cua nguyén don: Ong Phan Vin Q. Dia chi:A
duong T, phuong T, Quan A, Thanh phd H6 Chi Minh (La nguoi dai dién theo
uy quyén - Van ban iy quyén ngay 24/6/2019).

~ Bj don: Cong ty C6 phan D. Dia chi: A HO H, phudng A, quén B, Thanh
pho H6 Chi Minh.

Pai dién theo phép luat: Ong V6 Tan T. Chic danh: Tong gidm déc.

Nguoi dai dién hop phap cua bi don: Ong Truong Cao C. Bia chi: B M,

H, Khu pho D, phuong T, Quan G, Thanh phd HO Chi Minh (La nguoi dai dién
theo uy quyén - Van ban uy quyén ngay 12/5/2021)

Nguoi lam chiung:
- Ba Tran Thi Kim D. Dia chi: Ap D, x4 A, huyén B, tinh Long An.
- BaNguyén Thij Thiy T1. Dia chi: A M, Phuong A, Quén H, Thanh phd
Ho6 Chi Minh.
- Ong Luu Van P1. Pia chi: AN, N, C, Can Tho.
- Ba Pham Thi Phuong T2. Dia chi: S6 A, O, khu A, TT H, b, Long An.
Nguoi khang cao: Nguyén don dng Nguyén Pinh P.
NOI DUNG VU AN

Tqi don khoi ki¢n cia nguyén don ong Nguyén Dinh P, trong qué trinh
gidi quyet vu dn vatgi phién toa so thim éng Phan Vin Q la ngwoi dai dién
theo iiy quyén ciia nguyén don trinh bay:

W @ng Nguyén Dinh P ky hop dong khong xac dinh thoi han voi Cong ty
Co phan D Thinh Phatthang 7/2001, mac luong 10.080.378 dong/thang; Vi tri
cong viée: Lai xe. Ngay 01/12/2016, ong Nguyén Dinh P ky két hop dong khong
xac dinh thoi han véi Cong ty C6 phan D tri l4i xe, mtrc lwong theo hop ddng la
7.700.000 (bay triéu, bay trim nghin) dong/thang. Muc Irong dong BHXH 1a
10.080.378 (muot triéu, khong tram tdm muoi nghin, ba tram bay muoi tam)
dong. Ngay 18/2/2019, Cong ty ra quyéet dinh s6 17/QDTGD cham dat hop dong
voi 6ng P tr ngay 18/2/2019. Ly do: Thoa thuan. Tuy nhién, 6ng P va Cong ty
khong c6 bat ki théa thuan nao dé cham dut hop dong lao dong.

Nay 6ng P yéu cau Toa an:
- Huy Quyét dinh thoi viée s6 17 ngay 18/2/2019;
- Yéu cau Cong ty C6 phan b thuong sb tién tinh dén ngay 24/5/2023

tong cong la 642.590.495 (sau tram bdn muoi hai triéu, nim trim chin muoi
nghin, bdn trim chin muoi lim) déng. Trong do, thu nhap do khong dugc lam
viéc tam tinh 51 thang 7 ngay tinh tur 18/02/2019 dén thang 24/5/2023 la
517.039.388 (ndam tram mudi bay tri¢u, khong tram ba muoi chin, nghin ba tram
tam muoi tdm) dong; Boi thuong hai thang lwong trong hop dong tai khoan 1
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Piéu 42 Bo ludt Lao dong 2012 1a 20.160.756 (hai muoi tri¢u, mot tram sau
muoi nghin, bay trim nam sau) dong; Tra tién BHXH, BHYT la 20,5% la
105.390.351(mot tram 1é nam triéu, ba tram chin muoi nghin, ba tram nam muoi
mdt) dong.

- Khong yéu cau Cong ty nhan 6ng P tré lai lam viéc.

Ngay 14/5/2020, 6ng Phan Van Q dai dién theo ty quyen cua nguyén don
xin rat lai yéu cau tra tién tro cdp thoi viée tir thang 7/2001 dén thang 12/2008
trong don khoi kién.

_ Trong qua trinh giai quyétvu dn va tai phién toa so tht“f{n, bi don CONg
ty Co phan D c6 6ng Truong Cao C la dai dién theo iy quyén trinh bay:

Ong Nguyén Dinh P ky hop dong lao dong v6i Cong ty Co phan B vao
thang 7/2001 v&i cong viée 1a tai xé, sau khi 6ng P nghi viéc vao thang 11/2016,
Cong ty d3 chét Bao hiém x3 hoi cho ong P dén thang 11/2016. Ngay
01/12/2016, 6ng Nguyén Dinh P ky két hop dong khong x4c dinh thoi han véi
Cong ty Co phan D tri 141 xe, mirc lwong theo hgp dong 1a 7.700.000 (bay tricu,
bay trdam nghin) ddng/thang. Mirc lwong déng BHXH 13 10.080.378(mudi tricu,
khong trim tdm muoi nghin, ba trim bay muoi tim) dong. Tai thoi diém trao
d6i, bé tri lai cong viée (ngay 05/01/2019) ong P da trén 60 tudi. Ly do trao doi,
thoa thuan bd trf lai cong viéc: Theo quy dinh ctia phap luat lao dong vé str dung
lao dong 1a ngudi cao tudi: Khong bd tri cong viee nang nhoc, khong b6 tri lam
thém gio, giam gio lam. Cong viéc cua ong P la tai x€ a1 xe tai cau hang (trong
tai xe 1a 14.25 tan); Hang hoa chuyén chd 1a cac cudn dién c6 kich thude 16n
(duong kinh tir 1,8m tré én) 1a hang hoa thudc dién ning nhoc va cong kénh,
nguy hiém, ap lu:c cao, thuong xuyén van chuyen vao ban dém (ngoai gio cao
diém), duong giao théng vao cac cong trinh rat kho khan,..

Mit khac, do Cong ty C6 phan P ké hoach tach ra thanh Cong ty Co phan
D. Hién nay, Cong ty D da dugc chuyen nhuong cho chi dau tu nudc ngoai va
toan bd phuong tién van chuyén ndi bd duge chuyén giao cho Cong ty b, tuy
nhién Cong ty D khong sir dung phuong tién van chuyén ndi bd do khong hiéu
qua. Ngdy 05 thang 01 nam 2019, dai dién Cong ty G (Iéng quan kho, Té
truong T di€u van) va phong Hanh chanh — Nhan sy da bo tri lich hop vdi 6ng
Nguyén Dinh P, néu céc Iy do nhu trén, bd tri dé dng Nguyén Dinh P lam cong
viéc nhe nhang, phu hop voi stre khoe va tuan thu dung quy dinh cua phap luat
Ve st dung lao dong la ngudi cao tudi v&i mirc 1u.’0'ng va ché d6 bao hiém khong
thay d6i. Tuy nhién, 6ng P tir chdi nhan viéc va nguyén vong duoc nghi, cu thé y
ctia ong P nhu sau “khéng ddng ¥ bé tri 1am viée ¢ kho, ong P da bao cho chi T1
(Truéng Phong hanh chinh nhéan su) va yéu cau chi Tl cho quyét dinh nghi viéc
chtr khong dong v 1am cong viée khac ngoai viée 1ai xe”. Viéc nay thé hién y chi
va nguyén vong cua ong P la xin dugc nghi viéc va Cong ty da dap ung nguyén
vong ctia ong P 14 xin duoc nghi viéc, cho nén Cong ty da ban hanh quyét dinh



nghi viéc ngay 18/02/2019 véi ndi dung giai quyét ché do nghi viéc voi ly do:
Thoéa thuan gitra hai bén. Do do Cong ty ban hanh quyét dinh ngh1 viéc theo
dung nguyén vong cta ong P va ciing ding véi tinh thdn cudc hop ngdy
05/01/2019 (tai by phén kho van). Do vay phia bi don khong dong ¥ véi toan bod
yéu cau ctia 6ng Nguyén Pinh P.

Bi don khong dong ¥ véi yéu cau ctia nguyén don, Cong ty d6ng v hd tro
cho dng P sé tién 50.000.000 dong. Phia bi don yéu cau dua ba Nguyén Thi
Thiy T1 14 truong phong nhéan su, ba Pham Thi Phuong T2 1a Tong quan kho,
ba Tran Thi Kim D va éng Lu Van P2 vao tham gia t6 tung voi tu cach nguoi
lam chung. Béi vi ba T1 1 nguoi truc tiép trao d6i, thong bao vdi ong P. Ba T2
14 nguoi bd tri, sdp xép cong viée, 6ng P2, ba D c6 tham gia vao cudc hop ngay
05/01/2019.

Ngwoi lam ching ba Nguyén Thi Thiiy T1 trinh béy Ba la trudng
phong hanh chinh- nhan sy cua Cong ty Co phan b. Ong Nguyén Dinh P [a tai
xé 1ai xe tai cau hang( trong tai xe 1a 14,25 tan). Do 6ng P di qua di qua tudi
huu theo quy dinh cta phap luét, vi vady Cong ty b6 tri lai cong viéc nhe nhang
pht hop véi tudi ong P la nhén vién kho, ho trg' thu kho cap phat vat tu voi mic
lvong khong thay d6i va cac chinh sach vé bao hiém van nhu cii. Tuy nhién 6ng
Phong k dong v va yeu cau Cong ty cho nghi viéc. Ba c6 moi 6ng P Ién phong
nhan sy dé trao d6i, giai thich, thuyét phuc nhung ong tir chdi va yéu cau dugce
nghi viéc. Ba d3 bao céo 16n ban linh dao Cong ty va Ban linh dao ddng y cho
6ng P nghi viéc theo nguyén vong. Ong P c6é tham du va ky vao vin ban. Ba
cam két trinh bay dung su that va chiu hoan toan trach nhi€ém vai 101 khai cua
minh.

Ngwoi lam chirng ba Pham Thi Phuwong T2 trinh bay: Ba la Tong quan
kho, quan Iy truc tiép ctia dng P tai thoi diém con lam viéc tai Cong ty Co phan
P. Pau thang 12/2018, Cong ty c6 yéu cau danh gi lai hiéu qua sir dung xe,
ddng thoi chi truong ctia Cong ty s& dimg toan bo xe dé thuc hién chuyén giao
Cong ty. Ngay 5/01/2019, ba c¢6 moi ong P tham gia cudc hop dé bd tri cong
viéc trong kho. Thu ky cudc hop la ba Tran Thi Kim D. Cong viée bo tri cho
Ong P 1a cip phat vat tu kho vat tu co dién. Vat tu trong kho cu thé 1a: Bulong,
¢ vit, ty tan,... Cac vat tr quen thudc v6i ong P, rat nhe va phu hgp voido tudi
va suc khoe cua 6ng P. Tuy nhién trong cudc hop ong P tir chdi cong viée néu
trén va néi rat rd nguyén vong ciia minh “T6i khong dong y Tong quan bo tri
lam viéc ¢ kho, t61 da bao cho chi T1 (Truong Phong hanh chinh nhan su) va
yéu cau chi T1 cho quyét dinh nghi viéc chir khong ddéng ¥ 1am cong viée khac
ngoai viéc lai xe”. Két thuc cudc hop, Thu ky cudc hop i bi€n ban va chuyén
cho cac thanh vién tham dy doc lai ndi dung minh d& néu trong cudc hop, céc
bén tham du cudc hop théng nhét va ky vao bién ban. Trong sudt thoi gian trao
d6i, ong P tham duy va ky tén day du.



Nguoi lam ching ba Tran Thi Kim D trinh bay: Ba 13 Truéng nhom
thong ké tai Cong ty Co phan b, Ngay 05/01/2019 chi Thu- Tong quan kho ¢6
moi ba va 6ng Luu Van P1 cung 6ng Nguyen Dinh P tham gia cudc hop bd tri
cong viéc trong kho cho dng P va hudng dan dng P ban giao va lap bién ban ban
giao xe Ong P dang chay lai cho Cong ty. Ba la Thu ky cugc hop. Trong cudc
hop, chi T2 bo tri cong viéc cho ong P la cap phat vat tu kho vat tu co dién. Tuy
nhién, 6ng P tir chdi va yéu cau cho nghi viéc. Pong thoi 6 ong P phan nan noi
dung bién ban ban giao xe chua diy du. Ba da ghi nhan ¥ kién cta cac bén tham
gia hop, két thic cudc hop ba in bi€n ban va cac thanh vién tham du doc lai no1
dung d3 néu trong cudc hop, cac bén tham gia thdng nhat ndi dung va ky tén trén
bién ban.

Nguwoi lam chirng éng Luu Vin PI trinh bay: Ong 1a Truong nhom diéu
van tai Cong ty C6 phan P. Ong x4c nhan 6ng cd tham gia cudc hop ngay
05/01/2019, trong cudc hop c6 ong P tham gia va ky tén trong bién ban.

Tai Ban én lao dong so tham sé: 06/2023/LD-ST ngay 29 thang 5 ndm
2023 ciia Téa dn nhédn déan qudn Binh Tén, Thanh phé Hé Chi Minh dd tuyén
xXu:

1. Khong chap nhan toan bd yéu cau khoi kién cua 6ng Nguyén Dinh P
d6i voi cac yéu cau: Huy Quyét dinh thoi viée s6 17 ngay 18/2/2019; Yéu cau
Cong ty CO phan b thuong s tién tinh dén ngay 24/5/2023 tong cong la
642.590.495 (Sau tram bon muoi hai triéu nam tram chin muoi nghin bon trim
chin muoi lam déng). Trong d6, thu nhdp do khong dugc lam viée tam tinh 51
thang 7 ngay tinh tir 18/02/2019 dén thang 24/5/2023 1a 517.039.388 (ndm trim
muoi bay triéu khong trim ba muoi chin nghin ba trim tdm muoi tdm dong);
Yéu cau bodi thuong hai thang Iwong trong hop ddng tai khoan 1 Diéu 42 Luat
lao dong 2012 la 20.160.756d; Yéu cau tra tién BHXH, BHYT la 20,5% la
105.390.351( mot tram 1& nam tri¢u ba tram chin muoi nghin ba tram nam muoi
mdt dong).

2. Dinh chi xét xtr déi v6i yéu cau cua nguyén don vé viéce tra tién trg cap
thoi viée tir thang 7/2001 dén thang 12/2008.

3. Ghi nhan sy ty nguyén cua Cong ty C6 phan D tro 6ng Nguyén Dinh P
s6 tién 50.000.000¢ (Nam muoi triéu dong).

Ngoai ra ban an so thim con tuyén vé an phi, quyén thi hanh an va khang
cédo cua cac duong su.

Ngay 09/6/2023, dng Phan Van Q la ngudi dai dién theo uy quxén cua
nguyén don 6ng Nguyén Dinh P nop don khang cao toan bd ban an so tham.

Tai phién toa phiic thim:
Dai dién nguyén don trinh bay:



Nguyén don yéu cau khang céo toan bd ban an so thim, dé nghi HOi dong
xét xur chap nhéan yéu cau khang c40, stra an so tham theo hudng chap nhan toan
b0 yéu cau khdi ki€n ctia nguyén don.

Tai thoi diém Cong ty B cho 0ng P nghi viéc thi ong P da du tudi nghl
huu 60 tudi nhung thoi gian dong Bao hiém x3 hoi chua du 20 ndm 13 nguoi lao
dong cao tudi theo quy dinh tai Diéu 187 B luat Lao dong nén 6ng Phong
khong thudc truong hop duong nhién cham dut hop dong lao dong theo khoan 4
Piéu 36 B ludt Lao dong.

Bi don cho rang hai bén c6 thoa thuin thdng nhit phuong an cho dng P
nghi viéc 1a cO tinh giy suc ép budc nguoi lao dong nghi viéc vi ngay
30/12/2018 Cong ty B da niém phong xe khong cho 6ng P chay.

Thong bao chdm dit hop dong lao dong sé 01 ngay 02/01/2019 c6 trude
bi€én ban hop lap ngay 05/01/2019, nd1 dung bién ban hop ngay 05/01/2019
khong thoa thuin nghi viéc vi ngay 05/01/2019 6ng P khong c6 mat & Cong ty.
Do d6 chir ky tai bién ban hop ngay 05/01/2019 khong phai ctia 6ng P. Mac du
truge d6 ong P va ong C dai dién Cong ty D c6 nhiéu 1an thoa thuan miéng vé
viéc chuyen ong P sang lam vi€c tai kho nhu’ng ong Phong k ddng ¥ y vi cong viéc
& kho vira giao nhan vira phai xuat hang vira phai chuyén hang, néu khong cho
lam tiép cong viéc cii thi 6ng P dong v nghi viéc tuy nhién phai giai quyét ché
do nghi viéc theo dung quy dinh phap luat Cong ty D can cu khoan 3 Diéu 36
B§ luat Lao dong ‘hai bén thoa thuan...” dé cham dat hop dong lao dong voi
ong P 1a khong c6 co s0, vi vay de nghl Hoi dong xét xur phic tham ‘huay quyet
dinh s6 17 ngay 18/2/2019; Yéu cau Cong ty C6 phan D thuong sé tién tinh dén
ngay 01/8/2021 tong cong la 526.447.741 dong. Trong d6, thu nhap do khong
dugc lam vigc tam tinh 41 thang tinh tir 01/3/2019 dén thang 01/8/2021 la
413.295.498 d6ng; Yéu cau bodi thuong hai thang luong trong hop dong tai
khoan 1 Diéu 42 Bo luat Lao dong 2012 1a 20.160.756 dong; Yéu cau tra tién
BHXH, BHYT 14 20,5% la 92.991.487 dong.

Dai dién bi don trinh bay:
Khong dong ¥ v6i yéu cau khang cdo ctia nguyén don, dé nghi giir nguyén
ban &n so tham.
~ Dai di¢n Vien kiém sat nhan dén Thanh phé H6 Chi Minh phdt biéu y
kien:
Ve to tung: Viéc tuan theo phap luét t6 tung trong qua trinh giai quyét vu
an cua Tham phan, Hoi déng xét xur; Viée chap hanh phap luat ctia nhitng nguoi

tham gia t6 tung trong giai doan xét xur phic tham ké tir khi thu 1y vu an cho dén
trude thoi diém nghi an dung theo quy dinh ctia BO luat T tung dan su.

Vé noi dung: Sau khi nghién ctru céc tai liéu, chung ctr ¢6 trong ho so N
an va tai phién toa phuc thim. Dé nghi Hoi dong xét xir can clr khoan 1 Didu
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308 Bo luat TH tung dan sy 2015, 7kh6ng chép nhan yéu cau khang cdo cua
nguyén don, giit nguyén ban an so tham.
NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu cod trong hd so vu 4n dqqc thAm tra tai
phién toa va can ctr vao két qua tranh luan tai phién toa, Ho1 dong xét xir nhan
dinh:

[1]. V& tb tung:

Xet don khang cao cua nguyén don ong Nguyén Dinh P trong han luat

dinh phi hop khoan 1 Piéu 273 B luat Té tung dan su nam 2015, nén dugc
chap nhan.

[2] Vé ndi dung khang cao: Nguyén don khang cdo vé quyét dinh khong
chap nhan toan b yéu cau khoi kién cua nguyén don dbi voi Cong ty Co phan DB
tai Ban an so thglm s6 06/2023/LD-ST ngay 29/5/2023 ctia Toa an nhan dan
quan Binh Téan vé “Tranh chap don phuong cham duat hop dong lao dong” Pé
nghi Hoi dong xét xur phuc tham chap nhan yéu cau khai kién cua nguyén don,
budc Cong ty D phai bdi thudng cac khoan:

- Thu nhép do khong dugc lam viée thoi gian thang tir thang 3/2019 dén
thang 8/2021 trén murc lwong 10.080.348 dong/thang: 41 x 10.080.348 dong =
413.295.498 dong;

o Bbi thuong 02 thang tién lwong trong hop dong theo quy dinh: 9.440.000
dong x 2 = 20.160.756 dong;

- Tra tién béo hiém xa hoi, bao hiém y té 1a 20,5 % (trong do tién BHXH
17,5% can ctr khoan 1 Dicu 86 Luat BHXH 2014, Di€u 44 Luat An toan V¢ sinh
Lao dong 2015, Diél‘l 3 Nghi dinh s6 44/2017/Nb-CP; Tién‘ BHYT 3% can Cl:l'
diém a khoan 1 Dieu 13 Luat BHYT 2008, khoan 1 Diéu 2 Nghi dinh s6
105/2014/ND-CP) tam tinh 41 thang la: 10.080.348 dong x 20,5% x 41 =
92.991.487 dong.

Tong cong sb tién 526.447.741 dong.

[2.1] V& quan hé lao dong: Trong qua trinh giai quyét vu an cling nhu tai
phién toa phia dai dién nguyén don va bi don déu xac dinh 6ng P va Cong ty D
c6 ky hop dong lao dong sé 10000873/01/HDLD ngay 01/12/2016, loai hop
déng: Khong xac dinh thoi han; Chirc danh chuyén moén: Tai xé xe chd hang;
Chtrc vu: Lai xe; Cong viée phai lam 13 “Vén chuyén hang hoa, tai san theo yéu
cau; Quan Iy, giir gin tai san theo yéu cau; Quan Iy, giit gin tai san dugc giao sir
dung; Lam viéc theo ban mo ta cong viéc, chiu sy phan cong va bao céo cong
viéc cho truong phong HC-NS..”; Thoi gian lam viée “theo yéu cau cong viec”;
Mtrc luong chinh “7.700.000 dong/thang”™; L dic cach: 371.000 ddng/thang;
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Tong thu nhdp: 8.171.000 dong/thang, mic lvong tham gia dong bao hiém xA
hoi 1a 10.080.378 ddng. Cin cir theo quy dinh tai khoan 6 Diéu 3 B luit Lao
dong 2012: “Quan h¢ lao dong 1a quan h¢ xa hdi phat sinh trong viéc thué mudn,
st dung lao dong, tra lwong gitra nguoi lao dong va nguoi st dung lao dong” co
co sO xac dinh gitra nguyén don va bi don ¢ xac 1ap quan hé lao dong nén phat
sinh quyén va nghia vu gitta cac bén.

[2.2] Xét Quyét dinh s6 17/QDTGD ngay 18/02/2019 cua Tong Cong ty
T3 vé viéc giai quyét ché do nghi viéc ddi véi ong Nguyén Dinh P tir ngay
18/02/2019 véi 1y do thoa thuan gitra hai bén.

Vé tham quyén ra quyét dinh cham dut hop dong lao dong: Hop dong lao
dong do 6ng Truong Cao C la Pho Tong glam dbc — dai dién Cong ty D ky két
v6i 6ng Nguyén Dinh P va Quyét dinh vé viéc chim dut hop dong lao dong
cing do ong Truong Cao C ky. Can cr bo nhiém sé 123/QDTGD ngay
19/5/2017, Giay uy quyén sd 01/2019/UQ-TP ngay 01/01/2019 do ong Vo Tan
T- Tong Giam déc — nguoi dai dién cua Cong ty D ky thi quyét dinh sb
17/QDTGPD ngay 18/02/2019 ban hanh dung thim quyén.

Vé ndi dung quyét dinh, cin ¢t vao gidy Chimg minh nhan dan cta ong P
sinh ngay 25/5/1958, ngay 26/5/2018 dng P du 60 tudi. Theo quy dinh tai khoan
4, Didu 36, Bo ludt Lao dong 2012trong trudng hop ngudi lao dong du diéu kién
vé thoi gian dong Bao hiém xa hoi va tudi hudng luong huu theo quy dinh tai
Diéu 187 cta BO luat nay thi thyc hién chdm dit hop dong lao dong. Theo quy
dinh tai Diéu 167, Bo luat Lao dong 2012 doi voi nguoi lao dong cao tudi
(nguoi tiép tuc lao dong sau do tudi nghi huu quy dinh tai Diéu 187 B6 luat Lao
dong 2012) thi nguoi sir dung lao dong néu c6 nhu cau sir dung va nguoi lao
dong c6 du suc khoe thi hai bén ¢ thé thoa thuan kéo dai thoi han hop dong lao
dong da ky, tuy nhién Diéu 167 Bo luat Lao dong ciing quy dinh nguoi sir dung
lao dong khong duoc str dung nguoi cao tudi lam cong viéc nang nhoc, doc hai,
nguy hiém c6 anh huong xau toi stc khoe ngudi lao dong. Nhu véy, trudng hop
ong P d3 du 60 tudi (d tudi nghi huu theo quy dinh cua Bo ludt Lao dong 2012)
néu c6 du sirc khoe va Cong ty D c6 nhu cau str dung lao dong thi hai bén thoa
thuan kéo dai thoi han ctia hop dong lao dong d3 ky, tuy nhién tai khoan 2 Piéu
2, khoan 2 Piéu 3 Quyét dinh s 23/2018/QD-UBND cua Uy ban nhin dan
Thanh phd H cé quy dinh vé han ché va cip phép cho 6 t6 chd hang, 6 to tai luu
thong trong khu virc ndi 6 Thanh phé Ho Chi Minh (c6 hiéu lyc thi hanh ké tir
ngay 01 thang 8 nam 2018) thi 6 t6 dé chd hang hodc thiét bi chuyén dung c6
khdi lwgng chuyén ché cho phép xac dinh theo Gidy chimg nhan kiém dinh an
toan k¥ thuat va bao vé méi truong phuong tién giao thong duong bo tir 1.500
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kg trd 16n khong duoc phép luu thong vao khu vuc ndi do thanh phd tir 06 gioy
dén 22 gid hang ngdy, nén néu ong P tiép tuc thuc hién cong viée theo hop ddng
lao dong giita cac bén ky két thi thoi gian lao dong s& khong phit hop voi ngudi
lao ddng cao tudi, vi viy Cong ty D di yéu cau chuyén 6ng P sang bo phan kho
1a hop Iy. Tai phién toa dai dién 6ng P thira nhan giita 6ng va ngudi c6 tham
quyén cua Cong ty D di nhicu lan théa thuan miéng luan chuyén cong viéc ciia
ong cu thé chuyén ong P tir lai xe sang lam viéc & kho nhung 6ng Phong k dong
¥ vi cong viéc & kho nhiéu hon, néu Cong ty van bd tri ong P lam & kho thi
nguyén vong ong P xin nghi viéc, tuy nhién tha tuc cho théi viée phai dung quy
dinh phap luat. Pai dién nguyén don xac dinh 6ng P d3 nhan thong béo sb
01/2019/TB-TP ngay 02/01/2019, Hoi ddng xét xir xét thdy ndi dung thong bao
ndy c6néu rd: “VA: Théa thudn va béo triede thoi gian cham dit hop dong lao
déng déi véi 6ng Nguyén Dinh P”, nhin dugc thong bao éng P ciing khong c6
thic méic khiéu nai gi, sau khi nhan quyét dinh cho thoi viéc 6ng P da dén Cong
ty nhan cac khoan trg cp va chdt s6 bao hiém xa hoi, dong thoi cling dd hudng
trg cap that nghiép theo quyét dinh s 43509 ngay 13/05/2019 sé tién
52.652.880 dong va hudng tro cap bao hiém xd hoi mot lan theo quyét dinh
79121L01970 ngay 14/10/2019 sb tién la 141.698.324 dong (theo Cong vin s6
235/CV-BHXH ngay 03/6/2022 cta Bao hiém xd hoi quan B, Thanh phdé Ho
Chi Minh). Nhu vay, chimg to giita hai bén da c6 su thoa thuan cham dat hop
ddng lao dong.

Dai dién nguyén don cho rang bién ban hop ngiy 05/01/2019 ¢6 sau ngay
Cong ty T4 thdng bao so6 01/2019/TB-TP ngay 02/01/2019 dong thoi 6ng P
khong c6 mat tai budi lam viéc ngay 05/01/2019 cling nhu khong ky tén vao
bién ban, Hoi dong xet xu xét thdy, trong qua trinh giai quyet vu an dai dién
nguyén don ludén cho ring thuc chat khong co budi lam viéc ngay 05/01/2019,
chir ky 6ng P tai bién ban 1a chir ky khong, chimg to phia nguyén don khong
thira nhan bién ban hop ngay 05/01/2018 vi vay dai dién nguyén don cho rang
bién ban hop ¢6 trude ngay Cong ty thong bao cho dng P nghi viée 1a khong cd
can cur chap nhan.

~Tu nhimg phan tich trén cho thiy cAp so tham nhan dinh Cong ty T4

Quyét dinh s6 17/QDTGD ngay 18/02/2019 cham dit hop dong lao dong voi
ong Nguyén Dinh P tir ngay 18/02/2019 do thoa thuan gilra hai bén dung trinh
tu, thu tuc 1a co co s6.

[2.3] Tai cap so tham nguyén don xin rat lai yéu cau tra tién tro cap thoi
viéc tir thang 7/2001 dén thang 12/2008, dinh chi xét xir 461 v6i yéu cau nay.

[2.4] Ghi nhén su ty nguyén hd tro ctia bi don d6i voi nguyén don sé tién
50.000.000 ddng.



Xét dé nghi ctia dai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh
1d ¢o cin cir. Khong c6 co s chap nhan yéu cau khang cdo cua bi don, giir
nguyén ban an so tham.

[3] Chi phi, I¢ phi td tung: Chi phi giam dinh chir ky la 600.000 (sau tram
nghin) dong do Cong ty Co phan D chiu. Pugc trir vao sb tién tam tng chi phi
giam dinh da ndp. Cong ty C6 phan P ndp du chi phi gigm dinh.

[4] Vé 4n phi lao dong:
[4.1] An phi lao dong so tham:

- Cin ctr Diéu 12 Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 cia
Uy ban thuong vu Quéc hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan ly,
str dung 4n phi va I¢ phi Toa 4n, nguyén don thudc truong hgp duge mién 4n phi
lao dong so tham.

- Bi don khong phai chiu 4n phi lao dong so tham.
[4.2] An phi lao dong phuc thim: Cac duong su khong phai chiu.
Vi cac I€ trén,

QUYET PINH:

Can cir vao khoan 1 Diéu 308 Bo luat T4 tung dan sy ndm 2015; Khoan 4,
khoan 3 Diéu 36, Piéu 38, khoan 1 Dicu 187 B) luat Lao ddong nam 2012; Luat
Thi hanh 4n Dén su; Nghi quyét sb 326/2016/UBTVQH14 ngay 30 thang 12
nim 2016 cua Uy ban thuong vu Quéc hoi quy dinh vé mic thu, mién, giam,
thu, ndp, quan Iy va sir dung an phi va 1€ phi Toa an;

Tuyén xu:

1. Khéng chap nhan yéu cau khang c4o ctia nguyén don ong Nguyén Dinh
P. Gilt nguyén béan an so tham.

2. Khong chap nhan toan bo yéu cau khoi kién cua 6ng Nguyén Dinh P
d6i v6i cac yéu cau:

2.1. Khéng chap nhén toan b yéu cau khoi kién cua ong Nguyen Dinh P
dbi voi cac yéu cau: Huy Quyét dinh thoi viée sb 17/QDTGD ngay 18/02/2019;
Yéu cau Cong ty Co6 phan P thu:(mg s6 tién tinh dén ngay 24/5/2023 tong cong
la 642.590.495 (Sau tram bén muoi hai triéu, ndm trim chin muoi nghm bon
tram chin muoi lam) dong Trong d6, thu nhap do khong dugc lam viéc tam tinh
51 thang 7 ngay tinh tir 18/02/2019 dén thang 24/5/2023 1a 517.039.388 (nim
tram muoi bay tricu, khong tram ba muoi chin nghin, ba tram tdm muoi tdm)
ddng; Yéu cau boi thuong hai thang lwong trong hop dong tai khoan 1 Picu 42
B0 luat Lao dong 2012 Ia 20.160.756 (hai muoi tri€u, mot tram sau muoi nghin,
bay trim ndm sau) ddng; Yéu cau tra tién Bao hiém x3 hoi, Bao hiém y té I
20,5% la 105.390.351(mét tram Ié nam tri€u, ba trim chin muoi nghin, ba tram
nim muoi mot) dong.
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~2.2. Dinh chi xét xir d0i v6i yéu clu cuia nguyén don vé viée trd tién tro
cap thoi viéc tu thang 7/2001 dén thang 12/2008.

2.3. Ghi nhan sy ty nguyén cua Cong ty C6 phan D trg 6ng Nguyén Dinh
P s4 tién 50.000.000d (Nam muoi triéu) dong.

3. Vé chi phi t6 tung: chi phi gidm dinh chir ky la 600.000 (sau tram
nghln) ddong do Cong ty Co phan D chiu. Puoc trir vao s tién tam tng chi phi
giam dinh da nop. Cong ty C6 phan P ndp du chi phi giam dinh.

4. V& 4n phi lao dong so thim va phuc tham: Cac duwong su khong phai
chm.

Trong trudng hop ban an duoc thi hanh theo Piéu 2 Lut Thi hanh an dan
su thi ngudi dugc thi hanh an dan sy, ngudi phai thi hanh 4n déan su cé quyén
thoa thuén thi hanh én, tu nguyén thi hanh an hodc bi cudng ché thi hanh 4 an theo
quy dinh tai cdc Diéu 6, 7 va 9 Luat Thi hanh an dan sy; Thoi hiéu yéu cau thi
hanh an dugc thyc hién theo quy dinh tai Diéu 30 Lu4t Thi hanh an dan su.

Bén an phtic tham c6 hiéu luc phép luat ké tir ngay tuyén an./.

Noinhgn: TM. HQI PONG XET XU PHUC THAM
- Toa 4n nhan dan t0i cao; THAM PHAN — CHU TQA PHIEN TOA
- Toa an nhan dan cap cao tai TP. HCM;

- Vién kiém sat nhan dan ca”ip caotai TP.HCM;

- Vién kiém sat nhan dan TP. HCM;

- Toa an nhan dan Q. Binh Tan;

- Chi cuc Thi hanh an dan su Q. Binh Téan;

- Cac duong su (dé thi hanh); - R .
- Low: Vp. Hs. ( ) Dodn Thi Kim Thiy
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