TOA AN NHAN DAN CAP CAO CONG HOA XA HOI CHU NGHIA VIET NAM
TAI HA NOI Doc lap - Tw do - hanh phuc

Ban 4n s6: 895/2023/HC-PT
Ngay: 19/12/2023
VA khieu kiéen qz.‘_}'-é.f dinh hanh chinh

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI HA NOI

- Thanh phdn Héi déng xét xik phiic thdm gém co:

Théam phéan - Chii toa phién toa: Ong Pham Van Tuyén;

Céec Tham phan: Ong Phung Hai Hiép;

Ong Nguyén Phan Nam.

- Thir ky phién toa: Ong Ngo Canh Duy, Thur ky Toa an nhan dén cip cao

tai Ha Nai.
~ -Dai dién Vién kiém sdt nhdn ddin cﬁ‘p cao tai Ha Ngi: Ba Phan Dieu Nhan

- Kiém sat vién cao cap tham gia phién toa.

Trong ngay 19 thang 12 nam 2023 tai tru s¢ Toa an nhan dan cap cao tai
Ha Noi1 xet xut phuc tham cong khai vu an hanh chinh thu 1y s6 412/2023/TLPT-
HC ngay 07 thang 6 nam 2023 vé viéc “Khieu kién quyet dinh hanh chinh”.

Do Ban 4an hanh chinh so thdm sb 14/2023/HC-ST ngay 16 thang 02 nim
2023 cua Toa an nhan dan tinh Quang Ninh bi khang cao.

Theo Quyét dinh dwa vu 4n ra xét xit phiic tham sé: 14128/2023/QD-PT
ngay 04 thang 12 ndm 2023 gitra cac dwong sur:

1. Ngwoi khoi kién: Cong ty TNHH V (XNK).
Dia chi: S6 A, duong Q, phudng Q, thanh phd V, tinh Nghé An.

Nguweoi dai dién theo phdp ludt: Ong Tran Viét T — Chire vu: Gidm doc Cong
ty. CO mat.

2. Ngwoi bi kién: Cuc treong Cuc Hai quan tinh Q.

Pia chi: S6 B duong C, t0 I, khu D, phuong H, thanh phé H. tinh Quang
Ninh.

Neeoi dai dién theo ity quyén: Ong Trinh Van N — Chitc vu: Phé Cuc trdng
Cuc Hai quan tinh Q. C6 mat.

Ngueoi bao vé quyén va loi ich hop phdp cho Cuc Hai quan tinh Q va Cuc
trircong Cuc Hai quan tinh Q:

+ Ong Ngb Tung D — Chire vu: Trirdng phong Giam sat quan 1y vé Hai quan



— Cuc Hai quan tinh Q. Co mat.

+ Ong Pinh Viét D1 — Chitc vu: Trudng phong Thué Xuat nhap khau — Cuc
Hai quan tinh Q. C6 mat.

+ Ba Phung Thi Nguyén H — Chire vu: Treong phong Cong nghe thong tin —
Cuc Hai quan tinh Q. C6 mat.

+ Ba Nguyén Thi M — Chitc vu: Phé Trudng phong Chéng budn lau va xir
Iy vi pham — Cuc Hai quan tinh Q. C6 mat.

3. Nguroi cé quyén loi, nghia vu lién quan:
3.1.T;
Pia chi: S6 116 E, dwong D, phuong Y, quin C, thanh phd Ha Noi.

Ngweoi dai dién theo tiy quyén: Ong Tran Viét H1 — Chitc vu: Pho vu trudng
V. C6 mat.

3.2. Cuc Hai quan tinh Q;

Pia chi: S6 B duong C, t6 I, khu B, phwong H, thanh phé H, tinh Quang
Ninh.

Neeoi dai dién theo ity quyén: Ong Trinh Van N — Chitc vu: Phé Cuc trdng
Cuc Hai quan tinh Q. C6 mat.

3.3. Cong ty C6 phan N3;
Dia chi: Toéa nha P, KTM D, dudng L, phwrong H, thanh phé P, tinh Ha Nam.

Nguroi dai dién theo phap ludt: Ong Lai Minh T1 - Giam d6c Céng ty. Vang
mit, c6 don xin xet X1t vang mat.

3.4. Cong ty TNHH T9;
Dia chi: F dwong X, phwong B, quan B, thanh phé H6 Chi Minh.

Ngeoi dai dién theo uy quvén: Ba Pham Phwong C — Nhén vién Cong ty
TNHH T9 (Van ban uy quyén ngay 30/11/2022). Vang mat.

3.5. Cuc Diéu tra chéng budn lau — T;
Nguweoi dai dién theo iy quyén:

+ Ong Lé Quang H2 — Chirc vu Pho ddi treong Pai diéu tra hinh sw. Co
mat.

ot Ong Ngb6 Thanh T2 — Chitc vu: Phé Hai doi treong Hai déi kiém soat trén
bién khu vire M. Vang mit.

+ Ba Nguyén Thi Bao T3 — Chntc vu: Pho triedng phong X Iy vi pham. Co6
mat.

+ ff)ng Vi Ngoc Q — Chire vu: Cong chire Boi Diéu tra Hinh su. C6 mit.

+ Ong Pang Tuan A — Chirc vu: Cong chirc Hai d6i kiém soat trén bién khu
vic M. Co mat.



3.6. Cuc Giam sat quan Iy vé Hai quan — T;

Nguweei dai dién theo ity quyén: Ong Nguyén Cong H3 — Chure vu Pho truong
phong Giam quan 5 — Cuc Giam sat quan ly vé Hai quan — Tong cuc Hai quan. Cé
mat.

3.7.CucT;

Ngeoi dai dién theo iy quyén: Ong Lé Anh T4 — Chitc vu Phé trirdng phong
tri gia Hai quan — Cuc T. Co mat.

3.8. Cuc Kiém dinh — T;

Ngiroi dai diérr theo uy qz.'_]fé.i?.' f)ng Ngqyén Phu Q1 — Chirc vu: Chi cuc
treong Chi cuc Kiem dinh hai quan 5 — Cuc Kiem dinh Hai quan — T. Co mat.

3.9. Chi cuc Hai quan cira khau C2 - Cuc Hai quan tinh Q.
Dia chi: S6 F, duong L, phwong C, thanh phd C, tinh Quang Ninh.

Ngiroi dai dién theo uy qu_}-'é:n: f)ng Pham Vian H4 — Chirc vu: Pho Chi cuc
trirong Chi cuc Hai quan cwra khau C2. Co mat.

Ngieoi bao vé quyén va loi ich hop phép:

+ ff)ng Le Tri D2 — Can b¢ Chi cuc Hai quan cira khau C2. C6 mit.

+ Ong Vii Thach D3 — Can bé Chi cuc Hai quan cira khau C2. C6 mit.
NOI DUNG VU AN:

Ngiroi khoi kien la Cong tv TNHH V (XNK) trinh bay:

Ngay 04/3/2021, Cong ty TNHH V (XNK) (sau day goi tt la Cong ty V) ky
hop déng mua ban so O403f”021s’VH-NK voi Cong ty C6 phan N3 (sau day viét
tat la Cong ty N3) dé mua “Pa xdy dung” c6 kich thwdc 0-5mm véi gia la
77.000d6ng/tan. Céng ty N3 c6 mo khai thac khoang san lam vat lidu xdy dung
thong thwong duwge UBND tinh H cip phép khai thac sé 36/GP-UBND ngay
29/5/2009 va Cong ty N3 di lam cac thu tuc thué dat, dang ky, xin phép ding quy
dinh cua phap luat. Triwde khi cac bén ky hop ddng mua ban, Céng ty N3 di cung
cap cho Cong ty V Bang phan tich ham lrong ngay 01/3/2021 trong do thé hién:
Mau phan tich 1a “P4 dung trong tii rip mau tring” ¢& hat 0-5mm, véi cac chi
tiéu: CaO 1a 41,72%, MgO la 11,6% dugc phan tich bang phwong phap thu cong
TCVN 9191: 2012.

Ngay 08/3/2021, Céng ty V ky Hop ddng kinh té s6 0803/KS-VH/2021 véi
Cong ty K (co tru so tai 8F-3, sO B, duong D, B, Pai Loan) dé chuyén nhuong lai
50.000 tan (+/- 10%) tan d4 xdy dung kich ¢& 0-5mm (chiém it nhat 95%) va
kich ¢& 5-10mm (chiém 5%). Gia chuyén nhirong 8.0USD/tan (gid FOB tai khu
neo Hon Nét, cang C, Quang Ninh), ngudn gdc cua 16 hang chinh 13 hang nhin
chuyén nhwong ctia Cong ty N3.

Sau d6 Cong ty V thué Coéng ty TNHH T9 lam dich vu khai bao hai quan.
Ngay 02/4/2021, thong qua don vi dich vu, Cong ty V da mo t¢ khai xuat khau da
xay dung so6 303885543201/B11 tai Chi cuc Hai quan cua khau Cang C. Thong tin

3



hang héa theo khai bdo l1a: “P4 xay dung c6 ngudn goc tir da voi, dang vién, kich
thiede <5mm, thu dwroc tir qua trinh dép, nghién, sang, ding lam vt liéu xay dung
(CaC0O3<85%, 7%<MgC03<31,5%), dung sai +/-10%”. Khéi lwong khai bao 1a:
“50.000 tan +/- 10%”. M4 s6 hang héa: 2517.49.00.30; thué xuit nhap khau: 15%.
Tlen thué phai nép la 1.380.600. 000d6ng. Ngay 07/4/2021, Céng ty V di ndp du
s6 tién thué 1.380.600.000d6ng vao ngin sach nha mrdce.

Toan bé sé hang nay sau d6 dwroc van chuyen bang 27 sa lan (dwoc Cong ty
V1 hung thué Céng ty TNHH D6 va Céng ty cd phan H7) van chuyén tir cang N
(Ha Nam) dén viing neo H (thudc cang C) trong thai gian tir ngay 28/3/2021 dén
ngay 07/4/2021. Cong ty V thué phwong tién van chuyén la thu MV COS ORCHID
dé ché hang tir cang C dén cho Céng ty K1.

Ngay 09/4/2021, tau MV COS ORCHID dén cang C. Tai day, hang dwoc
Céng ty Co phan D7 1én tau COS ORCHID theo hop dong nguyén tic xép d& hang
héa sb6 2303/2021/VH-BM. Qua trinh béc hang bat dau tir 18h ngay 09/4/2021
dén khoang 10h sang ngay 12/4/2021 thi két thiic.

Clng ngay 09/4/2021, can bd Hai quan thudc Chi cuc Hai quan ctra khiu
C2 va can bg thudc Chi cuc Hai quan C2 cung dai dién Cong ty V ra noi tap két
hang ldy mau kiém dinh chét lirong dé xac dinh tén hang va ma sé Hai quan. Ngay
10/4/2021, C2 5 ra théng bao vé két qua phan tich kém theo ma 56 hang hoa s6
64/TB-KD5 khang dinh “Mau yéu cau phan tich 1 d4 co thanh phan canxi
cacbonat (CaCOs) 70,39% va magie cacbonat (MgCOg) 25,68% tinh theo khéi
lrong, kich thwde tir <=Smm, ¢ ngudn goc tir da voi” . Hang hoa xuat khau nay
c6 mé s6 phi hop véi khai bao va thure hién nghia vu thué cia doanh nghiép. To
khai di dwrgc Chi cuc Hai quan cira khau cang C2 cap phép giai phong hang trong
khi ch& chitng thw giam dinh khoi hrong tai cang xép. Theo ké hoach thi 15h ngay
13/4/2021 khi dwogc thuy triéu tau sé& lam thu tuc xuat canh.

Tuy nhién, ngay 12/4/2021, Hai déi kiém soat trén bién khu virc Mién B —
Cuc Piéu tra chong buén lau — T d3 dé nghi kiém tra thye té hang hoéa, lay mau
hang va di tién hanh liy 06 mau tai 5 ham hang cua tiu COS ORCHIRD dang
neo dau tai khu virc H (ldy mau bang phwong phap thi cong, ding x6 va tay dao,
muic mau hang). 13h30 ngay 13/4/2021, Doanh nghiép dwoc Hai ddi kiém soat
trén bién khu virc Mién B — Cuc Piéu tra chéng buén lau yeu c:?iu dén lam viéc dé
cung cap théng tin v mang diy du ho so chirng minh ngudn goc 16 hang va co
bién ban lam viéc ngay 13/4/2021. Sau budi lam viéc, Cong ty V van chwra nhan
duroc thong bao nao ctia Hai quan dé 16 hang c6 thé xuat canh theo diing ké hoach.

DPén ngay 15/4/2021, Céng ty V duoc Doi diéu tra hinh si - Cuc diéu tra
chéng budn lau yéu cau dén 1am viéc vé cac néi dung lién quan dén 16 hang. Tai
budi lam viéc keo dai tir sang dén chiéu, Cong ty V di trinh bay, giai trinh va tiép
tuc cung cap lan 2 cac ho 50, tai liéu lién quan. Sau budi lam viéc ngay 15/4/2021,
Céng ty V van khong biét rang 16 hang cua minh ¢6 dwoc Xuat canh khong va co
quan Hai quan ciing khéng thong bao giai quyét thé nao vé 16 hang nay vé thoi
gian tau khoi hanh.

Ngay 29/4/2021, Chi cuc Kiém dinh Hai quan 5 cin cit Gidy chtng nhan
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két qua thir nghiém sé 01/KV5-2021 va Gidy chitng nhan két qua thi nghiém 56
44/KLL/2021 ngay 29/4/2021 cua Trung tam phan tich thi nghiém dia chat thudc
T10 da ban hanh Cdéng van s6 18/KDS5 két luan:

“Mau yéu cau phan tich 12 hén hop bét va vién (kich thwée <5Smm) c6 thanh
khoang vit dolomit —C, M (C0O3)2 76-78)%, canxi-CaCOs (14-16%), thanh phan
CaC03 59,51% (ham lugng CaO 33,33%) va MgCO3 39,09% (ham lwong MgO
18,61%) tinh theo khéi lrong, chira nung két hodc thidu két. Pay 1a khodng sin
lam nguyén lidu dé san xuat vat lidu xay dung chu yéu, khong phai 1a vat lidu xay
dung thong thudong (do c6 ham hrong MgO>=15%) nén thudc nhém 25.18, ma sé
2518.10.00".

‘ Pong thoi Chi cuc Hai quan nay ctng ban hanh Cong van s6 85/KDD3 thu
hoi Thong bao két qua s6 64/TB-KDS5 ngay 10/4/2021 do chinh Chi cuc Hai quan
kiém dinh nay thir nghiém 16 hang dat tieéu chuan xuat khau.

Theo Hop dong thoa thudn véi chu tau COS ORCHID, mét ngay chim xuat
cang so voi ké hoach 1a doanh nghiep bi thiet hai 18.000USD cung tién phat lién
quan tién d6 van chuyén la con s6 rat 16n, gdy ton that nghiém trong cho doanh
nghiép. Do d6, ngay 15/4/2021, Céng ty V di cé don kéu ctru khan cap giri Bo
treong B T11 va Tong cuc treong T dé dé nghi giai quyét cho tau dwoc van
chuyén 16 hang xuat khau theo thii tuc Céng ty da khai bao. Do khong nhén dwoc
phan hoi, ngay 21/4/2021, Céng ty V tiep tuc gui don kéu ciru khan cap dén T.
Cuc EE)leu tra chdng budn lau Hai d6i kiém soat trén bién khu vire M dé xin phép
dwoc xudng hang, giai phong phrrong tién vén tai, tranh nhitng ton that va thiét
hai kinh té qua 1ém déi véi doanh nghiép. Ngay 23/4/2021, Céng ty TNHH D1 (la
don vi dugc chi dinh lam dai ly tau COS ORCHID dé nghi T va Chi cuc Hai quan
ctra khau C2 giai quyét cho phwong tién sém dwogc giai phéng vi moi ngay tau
nam trén cang s& gay thiét hai khoang 1.000.000USD (day la thiét hai rat 16n, co
thé khién doanh nghiép bi phé san).

Ngay 27/4/2021, Chi cuc Kiém dinh Hai quan C2 da thye hién chi dao cua
Linh dao T tién hanh taich mau d lay ngay 2/4/2021 va dang luu tai Chi cuc K5
dé di gidm dinh tai don vi chuyén nganh. Cling ngay 27/4/2021, T da cé vin ban
s6 1974/TCHQ-CPTCBL giri Cuc Hai quan tinh Q vé viéc kiém tra, thwe hién thu
tuc dirng hang qua khu virc gidm sat Hai quan. Can cit cong van s6 1974/TCHQ-
CDTCBL ngay 27/4/2021 ciia Cuc Diéu tra chéng buén 1au — T, Chi cuc Hai quan
ctra khau cang C2 di ban hanh Théng bao s6 542/TB-TCHQ ngay 28/4/2021 vé
viéc tam dimg dwa hang héa qua khu vuwc gidm sat déi v6i 16 hang
303885543201/B11 cua Cong ty V.

Can cu vao don kéu ctru cac ngay 15/4/2021; 21/4/2021 cua Cong ty V va
don dé nghi giai phéng tau ngay 23/4/2021 cua Céng ty TNHH P1, dén ngay
04/5/2021, T di c6 van ban s6 2044/TCHQ giao cho Cuc Hai quan tinh Q chi dao
Chi cuc Hai quan cira khau cang C2 lam viéc trire tiép véi cac don vi co lién quan

théng nhat phuwong an d& hang, Ivu hang héa dé bdo cdo, dé xuat lanh dao Téng
cuc xem xet, quyet dinh.

Ngay 06/5/2021, Cong ty V tiép tuc lam viéc véi Cuc Hai quan tinh Q vé
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mot s6 ndi dung lién quan dén viéc dang ky, 1am thu tuc hai quan déi véi to khai
s0 303885543201/B11 cua Cong ty V.

Ngay 23/5/2021, Cuc Hai quan tinh Q ¢6 céng van s6 1456/ HQQN-GSQL
gui T bao cao va de xuat Cuc H dong v dé nghi d& hang, giai phong tau.

DPén ngay 24/5/2021, vi chwa c6 cong van tra 1oi cua T dé gui chu tau,
doanh nghiép khong dirgc tuyén bé trirdng hop bat kha khang theo hop ddng thué
tau COS ORCHID, chu tau da yéu cau Luat sur thong bao cho doanh nghiép phai
tra 2 tridu USD va xudng hang giai phong tau (thiét hai hang ngay 500 tridu VND).
Céng ty V ¢6 van ban dé nghi T gitip d& sém két thic diéu tra dé giai phong tau
Tay, khi d6 doanh nghiép da ky cac hop ddng bdc xép, sa lan, kho bai theo yéu
ciu clia Hai quan dé bd tri xudng hang.

Trén co s& dé nghj cua Cong ty V, Déi didu tra hinh s - Cuc Piéu tra
chéng buén lau — T da cé budi lam viéc ngay 31/5/2021. Thoi diém nay tau COS
ORCHID da bi gitt ¢ cang qua lau, woc tinh thiét hai tang lén timg ngay, thiét hai
con lon hon ca tong von cua doanh nghiép, c6 thé khlen doanh nghiép bi pha san,
do vay, Cong ty V chi mudn vu viée dwgc sém giai quyet nén da phai mién cudng
bo qua tat ca cac ndi dung khac, chi mudn két thic diéu tra va c6 thé xudng hang,
giai phong cho tau COS ORCHID.

Dé chuan bj cho viéc xudng hang, Coéng ty V ky hop dong dich vu xép d&,
hru bai hang hoa s6 01.2021/HPDV/VH-CPI véi Cong ty c6 phan B2 dia chi tai
s A, dudng C, phwong B, thanh phd H, tinh Quang Ninh. Theo d6, Cong ty Co
phan D2 ¢6 trach nhiém bd tri cAu bén, thiét bi, bii va cac diéu kién khac dé van
chuyén toan bd sé 16 hang, hwu trit tai cac khu bai thudc dia phan quan Iy cia
Cang Q.

Ngay 04/6/2021, ddi tac ctia Cong ty V 1a Cong ty K2 da giri van ban vé
viéc huy hop déng mua ban s6 0803/KS-VH/2021 do viéc giao hang bi cham.

Ngay 08/6/2021, Céng ty V tiép tuc ¢ cdng vin sd 0806/2021/CV-VH vé
viéc xin d& hang gui T, Cuc Hai quan tinh Q, Chi cuc Hai quan cira khau C2 dé dwa
ra phong an boc d, Iru trir hang hoa dé xin dwogc xudng hang, giai phong tau.
Pdng thoi Cong ty V tiép tuc dé nghi cac co quan sém két thiic diéu tra.

Ngay 17/6/2021, T c¢6 cong van s6 2976/TCHQ-GSQL giri Cuc Hai quan
tinh Q co noi dung dong y phuong an d& hang, giai phong tau ddi véi 16 hang
xuat khau da thudc to khai s6 303885543201. Ngay 18/6/2021, Cuc Hai quan tinh
Q c¢6 cong van s6 1950/ HQQN-GSQL vé viéc thure hién plm‘cmg an d& hang, giai
phéng tau dbi vdi 16 hang xuat khau da véi ciia Coéng ty V. Theo dd, toan bé 16
hang duoc da tir tau COS ORCHID xuong sa lan, sau d6 van chuyén va tap ket
tai 4 cau cang thudc cang C (theo hop déng van chuyén véi Cong ty TNHH HS).
Sau d6 Céng ty Co phan D2 s& xép d& hang hoa tir cac sa lan 1én xe tai, van
chuyen vao khu bii s6 7 @ lwu hang hoa, ddp ing yéu cau cia Hai quan (theo
hop ddng xép d& hang hoéa, Iru bai hang héa voi Cong ty C6 phan D2). Hang hoa
duoc luu tai dé dén khi co két luan cudi cung cua co quan Hai quan, duge ban
giao cho Chi cuc Hai quan cira khau cang C2 gidm sat. Chi phi luu kho tai cang C
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ma Coéng ty V da tra 1a 4.700.000.000d6ng, chi phi van chuyen sa lan la
1.500.000.000d6ng. Téi ngay 18/7/2021 Chi cuc Hai quan ctra khau cang C2 lap
bién ban ban giao 16 hang ctia Céng ty V cho Chi cuc Hai quan ctra khau cang C2.

Khi Cong ty V dang phai ddi mat vdi rat nhidu van dé tai chinh phai giai
quyét lién quan dén viéc 16 hang bj gitr & ctra khau. Vao ngay 15/6/2022, Chi cuc
Hai quan cira khau cang C2 di lap bién ban vi pham hanh chinh vé linh virc Hai
quan d6i vdi Cong ty V. Bién ban xac dinh Cong ty V c¢6 hanh vi vi pham hanh
chinh: “Xuat khau hang héa khong dap wng diéu kién, tiéu chuan, quy chuan k¥
thuat” va “Chira chip, mua ban, van chuyén hang héa xuat khiu khong co6 chimng
tr hop phép trong dia ban hoat dong hai quan” — quy dinh tai diém d khoan 1
Piéu 18 va diém a khoan 2, khoan 6 Piéu 13 Nghi dinh s6 128/2020/ND-CP ngay
19/10/2020 cua Chinh phu quy dinh x1r phat vi pham hanh chinh trong linh vuc
Hai quan.

Ngay 20/6/2022, Cuc trirong Cuc Hai quan tinh Q di ra Quyét dinh sb
542/QP-XPHC vé xit phat hanh chinh trong linh virc Hai quan, xit phat Céng ty V
boi cac hanh vi vi pham hanh chinh: “Xuat khau 49.749,67 tan da dolomit thudc
t& khai s6 303885543201/B11 ngay 02/4/2021 khéng dap ung diéu kién Xuat
khau” va “Mua ban, van chuyén 49.749,67 tin d4 dolomit thudc t& khai sb
303885543201/B11 ngay 02/4/2021 khong c6 chirng tir hop phap trong dia ban
hoat déng hai quan”. Hanh vi hanh chinh quy dinh tai diém d khoan 1 Diéu 18 va
diém a khoan 2, khoan 6 Piéu 13 Nghi dinh s6 128/2020/ND-CP ngay 19/10/2020
cua Chinh phu quy dinh xwr phat vi pham hanh chinh trong linh virc Hai quan.
Toéng s tién phat vi pham hanh chinh dbi véi ca hai hanh vi vi pham la
110.000.000d6ng, hinh thitc xir phat bé sung: Tich thu tang vat vi pham hanh
chinh 13 toan bd sé dd dolomit thudc to khai sé 303885543201/B11 ngay
02/4/2021 hién dang lwu giit, bao quan tai kho bii cia Céng ty C6 phan C3.

Céng ty V nhan thay Quyét dinh sé 542/QD-XPHC ngay 20/6/2022 cua
Cuc treong Cuc Hai quan tinh Q vé viéc xu phat vi pham hanh chinh trong linh
vic Hai quan co cac sal pham nhw sau:

1. Viéc tam gilt tau nwdc ngoai tai cang Viet Nam 72 ngay ma khong co
Iénh ciia co quan ¢6 tham quyén theo Luat hang hai Viét Nam va Luat xit 1y vi
pham hanh chinh 12 trdi phap luat, cu thé: Piéu 129, Piéu 130 B luat hang hai
Viét Nam nam 2015 quy dinh: “Bat gift tau bién dwge hiéu 1a viée co quan cb
tham quyen khéng cho phép tau bién di chuyén hoac han ché di chuyén tau bién
bing quyét dinh cua Toa an, dé dam bao giai quyét khiéu nai hang hai, ap dung
bién phap khan cap tam thoi, thi hanh 4n dan sy va thure hién hé tro tw phéap ..
Tham quyén bt giit tau bién: Toa an nhan dan cap tinh noi c6 cang bién bi yeu
cau bat gitt dang hoat dong hang hai co tham quyén bat giit tau bién”. Cu thé trong
vu viéc nay can c6 quyét dinh ctia Toa 4n nhan dan tinh Quang Ninh.

2. Cuc T d4anh gi4 sai trj gi tinh thué cia 16 hang (cong van 56 7020/TXNK
ngay 08;‘9:’20”1 cua Cuc T) muirc gia xac dinh: 90USD/tan, tién thué phai nop la:
10.665.135.000 dong. S6 thué chénh léch ting: 9.284.535.000 déng”. Viéc tinh
mitc giad 90USD/tAn dya theo phwrong phap gia ban cia hang héa xuat khau do co
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quan hai quan thu thap, tong hop, phan loai trén co sé van dung phirong phap gia
ban ctia hang hoéa gidng hét, trong tu tai co so dit lidu tri gid hai quan dé tinh gia
tri 12 khong cé cdn cir, chu quan .. tir ¢ két luan Céng ty V trén thué véi so tién
rat lén 1 viée vo ciing nghiém trong. Cong ty khéng hiéu vi sao ma 16 hang da
mat c6 hop déng mua ban, héa don tai chinh tong tién mua hang hon 4 ti dong
nhung Cuc T da dinh gia lén thanh khoang 100 ti déng theo ti giei hdi doai hién
nay. Két qua xé4c dinh nay 12 mot trong nhitng nguyén nhan chu yéu dan dén viéc
tam gitt qua lau 16 hang gay ra 50 tién Iru kho bii vé cung 16n. Két qua xac dinh
gid tri nay sé con hé luy dén sé tién ma Hai quan Quang Ninh phai tra cho Cong ty
D2 rat to lén do khéng ban dwoc hang cho 14 vi pham.

3. Viéc giai quyét Pon thir té gidc cia Cuc Piéu tra chong budn 1au — T trai
vai trinh ty, thu tuc, thot han theo quy dinh cua phap luat, cu thé: Theo quy dinh
tai Piéu 30 Luat T cdo nam 2018 thi thoi han giai quyét don thu t6 céo la 30
ngay ke tir ngay thu ly, d6i véi vu viéc dac biét phire tap thi co the gia han giai
quyet t6 cao hai lan, méi lan khong qua 30 ngay. Ngu’m glal quyét t6 cao phai co
quyét dinh bang van ban, viéc gia han giai quyeét to cao va thong bao cho nguoi bi
t0 céo, ngudi t6 c4o va ngudi bi t6 cao, co quan lién quan. Trong vu viéc nay, Cuc
Piéu tra chong budn lau — T thu 1y don thw t6 cdo tir ngay 12/4/2021, nhung dén
thang 6/2022 Hai quan Q2 mdi ban hanh Quyét dinh xit Iy hanh chinh. Trong thoi
gian d6 Cong ty khong hé nhéan dwoc van ban thong bdo nao vé viéc gia han giai
quyét tin t6 giac.

4. Viéc kiém dinh hanh héa xuat nhip khau d6i vé6i 16 hang thiéu khach
quan va chinh xdc, sai quy trinh theo Quyét dinh s6 2999/QP- TCHQ ngay
6/9/2017 cua T vé viéc ban hanh quy ché kiém dinh, phan tich hang héa xuat nhap
khau: (1) Hai doi kiém soat trén bién khu vuc mlen B — Cuc Diéu tra chong buodn
lau — T dé nghi kiém tra thwe té hang héa, ldy mau hang va di tién hanh lay 06
mau hang tai 5 ham hang cua tau COS ORCHID dang neo dau tai khu virc H, cira
khau C2, tinh Quang Ninh 1a khong chinh xéc, boi 1€ day la hang hoa khai thac tir
mo tw nhién, ham hrong cac yéu t6 hoa hoc khong ddng nhat vi vay khi lay mau
phai trén déu vao mot mau chung; Quyét dinh néu trén quy dinh: “Trwdong hop
nghi ngd 16 hang khéng ddng nhat thi phai 1ay mau trén cic bao géi khac nhau, &
cac vi tri khac nhau (trén, dudi, gitra va goc) sau do tron déu vao mot mau chung.
(2) Vigc Cong ty N3 duoc cap phép khai thac mé @4 tw nhién thi thanh phan d4 véi
Mau yéu cau phén tich 1a d4 cé thanh phan canxi cacbonat (CaCo3) 70,39% va
magie cacbonat (MgCO3) 25,68% tinh theo khdi lwong, kich thwée <=5mm, co
ngudn goc tir da voi sé khong thé 6n dinh. Vi thé két qua phan tich cua cac lan
giam dinh déu cho két qua khac nhau. Lan thit nhat Chi cuc Hai quan Kiém dinh
C2 thir nghiém méu dat tiéu chuan xuat khau (Thong bao so 64) nhung sau do
cung chinh don vi nay kiém dinh lai cho két qua khac. Va cung mot méu nhung
ba don vi phan tich, kiém dinh mét sé thanh phan ciing cho két qua khac nhau. (3)
Vilas 003: mgc03 = 40,20%, vilas 032: 39,09%, 44/kkl=? Khong c6 két qua, gla
tri 16i cua cung mot mau la 1%, c6 nghia la mgo 18,61%, co the 1a gia tri sai s6
1%, néu 18,61 — 1% = 17,61% ciing xay ra nghia 1a Céng ty V khai bao 1a hop
phép, kiém tra khoa hoc c6 TORLENCE 1%, 18,56% thi chi c6 khang chénh léch
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0,56% s& gy ra ton that thrc té rat 16n.

5. Quyét dinh s6 542/Qb-XPHC cua Cuc H xac dinh 02 hanh vi vi pham
ciia Céng ty V: “Xuat khau hang héa khong dap wng diéu kién, tiéu chuan, quy
chuén k¥ thuat” va “Chira chip, mua ban, van chuyén hang héa xuat khau khong
co chirng tr hop phap trong dia ban hoat dong hai quan” — quy dinh tai diém d
khoan 1 Piéu 18 va diém a khoan 2, khoan 6 Piéu 13 Nghl dinh s6 128/2020/ND-
CP ngay 19/10/2020 cua Chinh phu quy dinh xtr phat vi pham hanh chinh trong
linh virc Hai quan. Viéc xac dinh Céng ty V ¢6 02 hanh vi vi pham néu trén la
khong diing. Boi 18, Céng ty V di xuat trinh hop déng mua ban hang hoa ndi dia,
co hoa don tai chinh ban hang cua bén ban hang 1a Céng ty N3, Cong ty N3 ¢o tr
cach phap nhan, duoc thanh lap hop phap, co dang ky kinh doanh theo quy dinh
cua phap luat, c¢6 dia chi rd rang, cing nhw da Kinh doanh khai thac da xay dung
tir nam 2009 dén hién tai da 13 nam. Viéc Cuc treong Cuc Hai quan tinh Q ban
hanh quyét dinh tich thu 16 hang cia Céng ty V véi Iy do hang hoa khong co
ngudn gdc hop phap 1a hoan toan khong chinh xéc, boi day ciing khéng phai hang
cam, hang lau.

Bén canh do, quy trinh, thu tuc lap bién ban vi pham hanh chinh, tam git
hang héa ciing sai quy dinh tai khoan 8 Piéu 125 Luat xit 1y vi pham hanh chinh
2012 dwoc stra ddi boi diém b khoan 64 Piéu 1 Luét x 1y vi pham hanh chinh
stra ¢6i nam 2020 quy dinh thoi gian tam git tang vat vi pham hanh chinh.

“Thot han tam giwr tang vat, phuong tién vi pham hanh chinh, gidy phép,
chirng chi hanh nghé khong qua 07 ngay lam viéc, ke tr ngay tam gitr; treong
hop vu viée phai chuyén hd so dén nguoi co thAm quyén xit phat thi thoi han tam
gitt khong qua 10 ngay lam viéc, ké tir ngay tam gitt.

Thoi han tam git c6 thé dwrge kéo dai déi v6i nhitng vu viée thudc trrdng
hop quy dinh tai diém b khoan 1 Diéu 66 ctia Luat nay nhwng khong qua 01 thang,
ké tir ngay tam gitt. Pdi véi vu viée thude trudong hop quy dinh tai diém c khoan 1
Diéu 66 cua Luait nay thi thoi han tam gitr ¢o thé duoc tlep tuc kéo dai nhung
khéng qua 02 thang, ké tir ngay tam gitr.

Thot han tam gir tang vat, phwong tién vi pham hanh chinh, gidy phép,
chirng chi hanh nghé dugc tinh tir thoi diém tang vat, phwong tién vi pham hanh
chinh, gidy phép, chitrng chi hanh nghé bi tam gitt thurc té.

Thoi han tam gitt tang vat, phwong tién vi pham; hanh chinh, giay phép,
chttng chi hanh nghé khéng virgt qué thoi han ra quyét dinh xir phat vi pham hanh
chinh quy dinh tai Piéu 66 cia Luat nay. Truong hop tam giit dé bao dam thi
hanh quyét dinh xi phat quy dinh tai diém c khoan 1 Diéu nay thi thoi han tam
gitr két thuic khi quyét dinh xir phat dwoc thi hanh xong.

Nguoi cé thim quyén tam gitt phai ra quyét dinh tam gitt, kéo dai thai han
tam gift tang vat, phirong tién vi pham hanh chinh, gidy phép, chimg chi hanh
nghé”.

Theo khoan 1 Piéu 58 Luat xit I¥ vi pham hanh chinh 2012 quy dinh:
“Trueong hop vi pham hanh chinh dwoc phat hién nhd sit dung phwong tién, thiét
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bi ky thuat nghiép vu thi viéc lap bién ban vi pham hanh chinh dwgc tién hanh
ngay khi xac dinh dugc t6 chirc, ca nhan vi pham”.

Ngay 29/4/2021, Chi cuc Kiém dinh Hai quan C2 cé céng van s6 18/KD-
TH kem theo cac chitng nhan ket qua thw nghiém cua Trung tam phan tich thi
nghiém dia chat thudc T10 ngay 28/4/2021. Theo d6 két qua phan tich 16 hang cua
Coéng ty V xuat khau la da co thanh phan Dolomit, ké khai khong dung veé hang
héa, ching loai xuat khau. Tuy nhién dén ngay 15/6/2022 mdi lap bién ban vi
pham hanh chinh la trai quy dinh cua phap luat.

Vi vdy, Cong ty V yéu ciu Toa 4n giai quyét:

1. Huy Quyet dinh s6 542/QP-XPHC ngay 20/6/2022 cua Cuc triréng Cuc

Hai quan tinh Q vé viéc xit phat vi pham hanh chinh trong linh virc Hai quan ddi
vol Cong ty V.

2. Budc Cuc Hai quan tinh Q bdi thirong thiét hai lién quan dén nhitng sai
pham tai Quyet dinh s6 542/QD-XPHC ngay 20/6/2022 cua Cuc trréng Cuc Hai
quan tinh Q ve viéc xur phat vi pham hanh chinh trong linh virc Hai quan, tdng sb
tién 1 88.500.000.000d, bao gdm cac khoan tién sau day:

- Toan bo thiét hai lién quan dén viéc gitr tau COS ORCHID, khéng cho
Coéng ty V xudng hang sém theo dé nghi ciia Cong ty V va hing tau vé giai phong
phwong tién. Vi vay ma Cong ty V phai boi thwong cho chu tau COS ORCHID cu
thé: Theo chu tau COS ORCHID yéu cau dé xuat Toa an trong tai Hang Hai Hong
Kéng yéu cau phai bdi thwong thiét hai cho chu tau COS ORCHID
2,531,810.47USD (Pén ngay 17/6/2021 Cuc Gidm sat quan 1y - TCHQ méi ¢6
cong van 2976/TCHQ-GSQL gtri Hai quan Quang Ninh vé phuwong an d& hang,
giai phong tau) trong 'ng véi 58.000.000.000d6ng (Nam muoi tam ti déng) lam
tron theo ti gia hién nay.

- Hoan tra cho Coéng ty V s6 tién 20.308.268.000d6ng (Hai muoi ti ba trim
Ié tam triéu hai trim sdu muoi tdm nghin ddng) chi phi thué kho bai tam giit hang
héa tam tinh tir ngay 17/7/2021 dén ngay 17/6/2022 dé Céng ty V thanh toan cho
Cang C (theo cong van so 81/CV-CPI ngay 28/6/2022 ciia Cong ty D2 vé viée dé
nghi thanh toan tién Iuvu bai 16 hang da mat 1.500.000.000d (Mot ti nam tram triéu
dong) chi phi bc xép van chuyén tir tau tay vé kho bii cang C; 4.700.000. 000d
(Bén ti bay tram triéu déng) Cong ty V da thanh toan cho Cang C chi phi bdc xép,
van chuyen 50.000 tan d4 mat tir sa lan, van chuyén vé cang va chi phi lwu kho fir
khi tan hang dau tién vao bai dén ngay 17/7/2021. Thiét hai gia tri hang hoa do bj
thu gitt: 4.300.000.000d (Bén ti ba tram triéu dong).

Ngiroi bi kien la Cuc trirong Cuc Hai quan tinh Q va ngiroi co quven loi,
nghia vu lién quan la Cuc Hai quan tinh Q co quan diem:

1. Hang héa xuat khau thudc t& khai s6 303885543201/B11 cua Céng ty V
dugc co quan Hai quan giam sat, hoan thanh xép 1én tau COS ORCHID ngay
12/4/2021. Do ¢6 thong tin to giac, Cuc Piéu tra Chong buén lau dang thu ly diéu
tra, X4c minh lam rd ngudn goc 16 hang va dau hiéu vi pham phap luat vé hai quan
d6i v6i hang héa ciia Cong ty; Chi cuc Hai quan cira khau cang C2 da thyre hién
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thu tuc dirng dwa hang qua khu vure glam sat hai quan theo diing quy dinh tai Piéu
52d Thong tir s6 38/2015/TT-BTC ngay 25/3/2015 caa B T11 (duoc sira ddi, bd
sung tai khoan 32 Diéu 1 Thong tir s6 39/2018/TT-BTC ngay 20/4/2018).

Chi cuc Hai quan ctra khau cang C2 - Cuc Hai quan tinh Q khéng thire hién
viéc tam gitt tau nwrdc ngoai tai cang Viét Nam theo quy dinh cua Luat Hang hai.
Khéng thire hién thi tuc tam gitt cling nhw ban hanh quyét dinh tam giit phwong
tién do6i véi tau COS ORCHID neo dau tai khu viee H, C.

2. Cin cir theo Khoan 1 Diéu 14 Quyét dinh sé 166/QD-TCHQ ngay
18/1/2021 vé viéc ban hanh Ban huwrong dan trinh e, thu tuc xi phat vi pham hanh
chinh, giai quyét khiéu nai vé xir phat vi pham hanh chinh trong nganh Hai quan
cé quy dinh: “Péi véi tang vdt khéng bi tich thu thi tri gid tang vdt, phirong tién
vi pham la tri gia hai quan, diegc xac dinh theo quy dinh hiéen hanh vé xdc dinh tri
gid hai quan ¢ thoi diém ldp bién ban vi pham...”

- Theo quy dinh tai Diéu 4 Théng tw 39/2015/TT-BTC ngay 25/3/2015
(Sira d6i tai Khoan 3 Diéu 1, Thong trr 60/2019/TT-BTC ngay 30/8/2019) c6 quy
dinh phwrong phép xac dinh tri gia hai quan d6i v6i hang hoa xuat khau:

(1). Phirong phdp xdc dinh gia ban ciia hang héa tinh dén cira khau xudt

(2). Phirong phép gia ban cia hang héa xudt khau giong hét hodc tirong tir
tai co so dir lieu tri gia hai quan

(3). Phurong phap gid ban ciia hang héa giong hét hodc tirong tir tai thi
tricong Viét Nam

(4). Phirong phap gia ban cua hang hoa xudt khau do co quan hai quan thu
thap, tong hop, phan loai.

Mat hang theo khai bao: Pa xay dung co nguc"i-n gbc tir da voi, dang vién,
kich thuée < Smm, thu dwoce tr qua trinh dap, nghién, sang, dung lam vat liéu xay
dung (CaCO3 <85%, 7% <MgC03<31.5%).

Theo két qua giam dinh va phan tich: Mau yéu cau phan tich 1a hén hgp bot
va vién (kich thwée nho hon <Smm), c6 ban chat 1a dolomit, thanh phan khoang
vat dolomit-C,M(CO3); (76-78)%, canxit-CaCOj3 (14-16)%, thanh phan CaCO;
59,51% (ham lrong CaO 33,33%) va MgCOs 39,09% (ham hrong MgO 18,61%)
tinh theo khdi lrong, chwra nung hodc thiéu két.

- Do hang hoéa xuat khau khong ding véi khai bdo hai quan, nén viéc xéc
dinh tri gia hai quan khong thé thuc hién theo phutcfng phap thw nhat: “Phirong
phép xac dinh gia ban ciia hang héa tinh dén cira khau xuat”.

- Mat hang dé Dolomite chwa nung, dang cuc ding trong xay dung kich co
dwdi 60mm nim trong danh muc rii ro vé tri gia tai Quyét dinh 1707/QD-TCHQ
ngay 30/6/2020, v6i mirc gia 1a 90 USD/tan.

- Qua tra ctru trén Hé thong thi mat hang d4 dolomit ¢ nhidu mirc gia khai
bao khéac nhau tir 75 USD dén 95 USD. Cuc T d4 xé4c dinh tri gid theo phirong
phap “Phwong phap gia ban cua hang héa xuat khau do co quan hai quan thu thap,
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tong hop, phén loai”.

Trong trudng hop nay, Cuc T - T da xé4c dinh tri gia 16 hang dé tinh thué
dung theo quy dinh.

3. Can cit Piéu 2 Luat Té cdo nam 2018 quy dinh: “1. T6 cdo la viéc cd
nhan theo thu tuc quy dinh cua Ludt nay bao cho co quan, t6 chirc, ca nhan cé
tham quy sén biét vé hanh vi vi pham phap ludt ciia bat ky co quan, t6 chire, cd
nhan nao gay thiét hai hodc de doa gay thiét hai dén loi ich ciia Nha nirée, quyén
va lgi ich hop phdp cua co quan, t6 chire, ca nhan”. Can cir khoan 1 Diéu 144 B
luat TS tung hinh st nam 2015 quy dinh: “I. Té gidc vé téi pham la viéc cd nharr
phat hien va I‘o cao hanh vi co dau hiéu toi pham véi co quan ¢ tham quyén”
Nhu vay su td cdo cua cong dan vé cac hanh vi ¢é dau hiéu toi pham dwgc coi la
to giac.

- Trong hé so c6 02 don t6 gidc ctia 03 ca nhan: (1) Ong Lé Van M1 ¢ Ha
Nam ; (2) Ba Vi Thi O va ba Nguyén Thi N1 6 Hoa Binh giti dén dong chi Luu
Manh T35, don t6 giac cung cap thong tin lién quan dén 16 hang cua Cong ty V co
hanh vi gian 1an trong khai bio mi sé dé gian lan thué, gian lan chinh sich mat
hang.

- Cuc Piéu tra ch-:’ing buén lau xur Iy don C}ha cac ca nhan trén theo trinh fir,
thu tuc veé tiép nhan, giai quyét tin bao t6 giac vé ti pham quy dinh tai cac Diéu
145, 146, 147 B¢ luat To tung hinh sy ndm 2015.

- Can cir khoan 4 Piéu 145 B6 luit té tung hinh st nam 2015 quy dinh:
“Co quan cé tham quyén gmz quyét té giac, tin bdo vé téi pham, kién nghi khoi ro
co trach nhigm thong bdo két qua giar quy ét cho cd nhén, co quan, té chike da té
giac, bao tin vé toi pham, kién nghi khoi t6” thi Cuc Diéu tra chong buodn lau
khong phai c6 trach nhiém théng bao vé két qua giai quyét tin bio cho Céng ty V.

Do d6 cin ctr chnrng minh cho yéu cau khéi kién nay 1a khong chinh xéc.

4. Nguyén don cho rs"mg:‘ Hai do1 !(jéﬂl sot trén bién khu virc mir_:i:n B - Cuc
Diéu tra chong budn lau — T dé nghi kiém tra thwe t€ hang hoa, 1ay mau hang va
da tién hanh lay 06 mau hang tai 5 ham hang cua tau COS ORCHID.

Tuy nhién, theo Bién ban lay mau ngay 12/4/2021, Cac mau tir 05 him hang
duoc tron déu réi lay vao 06 tui nilon 1a dam bao, dung quy dinh vé viéc l[ay mau.

- V& noi dung nguyén don cho riang: Viéc Cong ty N3 duoc cap phép khai
thac Mo d4 ty nhién thi thanh phan d4 véi Mau yéu cau phan tich 13 d4 co thanh
phan canxi cacbonat (CaCOs3) 70,39% va magie cacbonat (MgCOs3) 25,68% tinh
theo khdi lwong, kich thwdce tir <=Smm, c6 nguén goc tir da voi sé khong thé 4n
dinh nén két qua phan tich ciia cic lan giam dinh déu cho két qua khac nhau. Lan
thit nhat Chi cuc Hai quan Kiém dinh C2 thir nghiém mau dat tiéu chuin xuat
khau (théng bao sé 64) nhung sau d6 cling chinh don vi nay kiém dinh lai cho két
qua khac. Va cing mét mau nhung ba don vi phan tich, kiém dinh mét sé thanh
phan ciing cho két qua khac nhau.

Nguyén nhan c6 st sai khac vé& két qua ctia Chi cuc Kiém dinh hai quan C2
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(CCKD5) giita 2 lan 1ay mau 12 do lan thit nhat mau hang dwoc lay dai dién tr
04/27 sa lan theo ty 1& kiém hoa 15% 16 hang, 1an thit 2 mau hang dwoc lay tai tat
ca 05 ham hang cua tau bién COS ORCHID (duoc bbc xep tir toan bo 27 sa lan
ctia 16 hang) nén mang tinh dai dién hon so v&i lan 1. Ngoai ra, Him hrong MgCOs
cua lan thir 2 (39,09%) cao hon so vdi lan 1 (25.68%) nén ham lrgng MgCOs
thire té cia mau hang tai cac sa lan con lai (khong phai la 04 sa lan da lay mau tir
lan 1) c6 thé con cao hon so vé6i két qua kiém tra lan thit 2.

- Vé sur sai khac két qua phan tich ctia cac don vi phén tich, kiém dinh trén
cung 1 mau hang:

+ Két qua ham lrong Magie cacbonat (MgCO3) cua cac don vi phan tich
nhu sau:

STT | Ponviphin tich | Kétqua (%) P6 tai lap twong doi gitra
cac phong thi nghiém (%)

1 Vilas 003 40,20
2 Vilas 032 39,09

1,8

+ Hién nay, Tiéu chuin Viét Nam chua cé quy dinh gio1 han ve do tai lap
tirong doi gitta cdc phong thi nghiém. Tuy nhién, theo hwéng dan cia Hiép hdi
cac nha hoa hoc My (AOAC) tai phu luc F: Hudng dan céac yéu cau thue hién
phrrong phap (hwéng din nay duwgc cac té chitc Cong nhan nhir BoA, AOSC...
chap nhan dé thue hién x4c nhén gia tri st dung cua phwong phép) thi gi¢i han
ctia d6 tai lap twong doi gitta cac phong thi nghiém véi ham lwong trén 10% la
2%. Do d6, d6 tai lap twong di giita cac két qua phan tich ham lwong Magie
cacbonat (MgCOs) giita cac phong thi nghiém Vilas 003, Vilas 032 thap hon so
voi mire gidi han cho phép va vi vy, viéce sai khac két qua phén tich trong trirong
hop nay la chdp nhan dugc.

Tit cic 1y do néu trén cho thdy cin cit chitng minh cho yéu cau khéai kién
nay la khong c6 cdn cir khoa hoc.

- Vé néi dung nguyén don cho ring: Vilas 003: mgco3= 40,20%, Vilas 032:
39,09%, 44/kkl=? Khong co két qua, gia tri 101 clia ciing mot mau 1a 1%, cé nghia
14 Mgo 18,61%, c6 thé 1a gia tri sai s6 1%, néu 18,61%-1% = 17,61% ciing xay ra
nghia la Cong ty V khai bdo 1a hop phép, kiém tra khoa hoc ¢6 TORLENCE 1%,
18,56% thi chi c6 khoang chénh léch 0,56% sé& gay ra ton that thure té rat 1on.

Theo khai bao miu hang 12 “Pd xdy dung cé nguon géc tir da véi, dang
viéen, kich thiroc 0-5Smm, thu dieoc tir qua trinh dap ngh.ié:n, sang, dung lam vat
lieu xay dung (CaCO3<85%, 7%<MgC0O3<31,5%). Dung sai +/-10%#&VN"
(ma s6 2517.49.00.30). Tuy nhién, két qua phan tich cho thdy mau hang 13 “hon
hop bét va vién (kich thieée nho hon <5Smm), ¢é thanh phan khodng vat dolomit-
C,M(CO3)2 (76-78)%, canxit-CaCOz (14-16)%, thanh pkc":‘n CaC03z 59,51% (ham
lirong CaO 33,33%) va MgCQO3z 39,09% (ham lirong MegO 18,61%) tinh theo khoi
lirong, chiea nung hode thiéu két” (ma s6 2518.10.00) khac nhau vé ban chat, ma
s6 phan loai va ham lrong MgCOs nim ngoai khoang khai béo.
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Do d6, cin cit chitng minh cho yéu cau khéi kién nay 1a khong ding.

5. Cuc Hai quan tinh xéc dinh Cong ty V ¢6 2 hanh vi vi pham 1a hanh vi:
“Xuat khau hang hoa khong dap tmg diéu kién, tiéu chuan, quy chuan ky thuat”
va “Chita chap, mua ban, van chuyén hang héa xuat khau khéng cé chirng tir hop
phap trong dia ban hoat dong hai quan”, vi cac 1y do sau:

- Hanh vi xuat khau hang hoa khong dap irng diéu kién, tiéu chuan.

+ Can ot diém h khoan 1 Piéu 64 Luat Khoang san quy dinh: Khodng san
lam vdt lieu xay dung thong thirong: Pa dolomit co ham lrong MgO nho hon
15%, da dolomit khong dii tiéu chuan san xudt thiy tinh xday dung, lam nguyén
liéu san xuat da o";t? lat, da my nghé theo tiéu chuan, quy chuan ky thudt Viét Nam.

+ Can ot Théng twr 05/2019/TT- BXD ngay 10/10/2019 stra d6i bd sung
phu luc cia Théng tr 05/2018/TT-BXD ngay 29/6/2018 ctia B6 X hwéng dan xuat
khau khoang san lam vat liéu xdy dung quy dinh diéu kién xuit khau déi véi
khoang san la Dolomit lam nguvén lieu san xuat vat liéu xay ding hodc cac linh
vuc khac: Ham lirong MgO = 18 %;

+ Can ot cong vin s6 84/KP5-NV ngay 17/6/2021 cia Chi cuc Kiém dinh
Hai quan 5 vé viéc tén hang, ma s6 hang hoa cho to khai 30388554320/B11, xac
dinh: “mdu yéu cau phan tich la hon hop bét va vién (kich thieée nho hon <Smm),
cé ban chat la dolomit, thanh phd:n khoang vat dolomit-C,M(CO3)2 (76-78)%,
canxit-CaCQO3 (14-16)%, thanh phd:n CaCO3 59,51% (ham lirong CaO 33,33%)
va MgCO3 39,09% (ham heong MgO 18,61%) tinh theo khoi lirong, chira nung
hodc thiéu két; M sé hang héa: 2518.10.00.

+ Can ctt biédu 82 Luat Khoang san thi 16 hang cua Céng ty V phai dugc
khai thac tir cac mo c6 gidy phép khai thac khoang san do B¢ T12 cap. Tuy nhieén,
theo két qua diéu tra do Cuc Piéu tra chdng buon lau thue hién thi 16 hang cua
Céng ty V khong dwgc khai thac tir cdc moé cé gidy phép cia Bo T12 cap. Do do,
Cong ty V da co6 hanh vi Xuat khiu hang hoa khong dap imng diéu kién (phai dirorc
khai thdc tir mo ¢é gidy phep do Bg T12 mai truong cdp), quy dinh tai diém d
Khoan 1 Piéu 18 Nghj dinh s6 128/2020/ND-CP ngay 19/10/2020 cta Chinh phu
quy dinh xwt phat vi pham hanh chinh trong linh virc hai quan

- Hanh vi mua bdn hang héa xuat khau khéng cé chirng tir hop phép trong
dia ban hoat dong hai quan:

+ Can ctr khoan 1 Piéu 88 Luat Hai quan quy dinh: “Trong pham vi dia
ban hoat dong hai quan, co quan hai quan chiu trach nhiém kiém tra, giém sdt,
kiém sodt hai quan doi voi hang hoa, phirong tién van tai de chit dong phong,
chéng buén ldu, vdan chuyén trdi phép hang héa qua bién giéi”.

+ Can ctr diém c khoan 2 Diéu 18 Luit Hai quan quy dinh: “Ngwoi khai
hai quan co nghia vu: Chiju trach nhiém trieoc phap ludt vé sir xdc thire ciia néi
dung dd khai va cdc chitng tir @ nop, xuat trinh; vé sir thong nhat néi dung thong
tin giira hé so lieu tai doanh nghiép véi hé so heu tai co quan hai quan”.

H6 so thé hién Cong ty V da ky két hop dong mua 16 hang trén tir Cong ty
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N3 (hop dong s6 03403/2021/VH-NK ngay 04!03*’"0"1) dong thoi kv két hop
ddng ban 16 hang vi pham cho Cong ty K1 (hop ddng s6 0803/KS-VH/2021, xuat
héa don s6 KS-210308 ngay 08/03/2021). Nhw vay la d3 hoan thanh hanh vi mua
ban hang héa xuat khau.

Toan b 16 hang da dwoc dwa dén khu vire 1am thu tuc hai quan, da bdc xép
lén phurong tien xuat canh, nhwr vay viec mua ban hang hoa xuat khau cua Cong ty
V da dugc thuc hién trong dia ban hoat dong hai quan.

Trong qué trinh diéu tra cling nhw dén thoi diém lap bién ban vi pham hanh
chinh, Céng ty V chi cung cap cac chitng tir nhir héa don, hop ddng thwong mai
cua 16 hang voi tén gm la“Pa xay dung” va khai bao trén to khai hai quan 14 “Pa
xdy dung cé ngudn gbc tir da voi”. Tuy nhién, theo két qua giam dinh thi 16 hang
la D4 ¢6 ham lrong MgO=>18%, khong phai la khoang san lam vat liéu xay dung
thong thrrong. Do d6, Céng ty V dd c¢6 hanh vi mua ban hang hoéa xuat khiu khéng
c6 chirng tir hop phap trong dia ban hoat déng hai quan quy dinh tai diém a khoan
2, khoan 6 Piéu 13 Nghi dinh s 128/2020/NP-CP ngay 19/10/2020 ciia Chinh
phu quy dinh x1r phat vi pham hanh chinh trong linh viec hai quan.

- Vé quy trinh, thu tuc thoi diém 1ap Bién ban VPHC, tam gitt hang hoa:

Tai thoi diém ngay 29/4/2021, Chi cuc Kiém dinh hai quan C2 c6 cong vin
s6 18/KP-TH xac dinh hang héa ctia Céng ty V 1a P4 Dolomit. Tuy nhién, vu viéc
c6 s6 tién thué chénh 1énh 14 9.284.535.000 VND (theo coéng vin s6 7020/ TXNK-
TGHQ ngay 08/9/2021 cua Cuc T), mat hang chiu chinh sach quan Iy nghiém cua
Nha nuwéc (Phai diroe khai thac tir mo ¢é giay phép do Bé T12 méi tr wong cap)
nén nhan dinh vu viéc cé dau hiéu toi pham (buon l4u/trén thue} Cuc Diéu tra
chf‘}ng budn l4u da tién hanh cac hoat dong diéu tra, x4c minh dé lam rd. Pé dam
bao khong “Giir lai cdc vu vi pham co dau hiéu téi pham dé xir Iy vi pham hanh
chinh” quy dinh tai khoan 1 Diéu 12 Luat xir Iy vi pham hanh chinh, co quan hai
quan khéong 1ap bién ban vi pham hanh chinh tai thdi diém c6 két qua phan tich,
giam dinh (ngay 29/4/2021).

6. Vé trinh tir, thu tuc, thim quyén ban hanh Quyét dinh sb 542/QD-XPHC:
- Can cit ban hanh Quyét dinh XPHC:

+ Xét thay tri gia 16 hang vi pham 1én 9.204.000.000 ddng (theo tri gid
khai bao trén to khai xudt khau); thim quyén xir phat vi pham hanh chinh thudc
tham quyen Cuc trrong cuc Hai quan tinh Q, Chi cuc HQCK cang C2 dé bao cao
dé xuat, chuyén hé so vu viée dé Cuc trwéng Cuc Hai quan tinh Q ra Quyét dinh
xtr phat vi pham hanh chinh quy dinh tai khoan 4 Piéu 29 Nghi dinh sc-
128/2020/ND-CP (diroc sira doi, bo sung tai khoan 4 Dieéu 2 Nghi dinh SO
102/2021/ND-CP).

+ Can ctr Luat X Iy vi pham hanh chinh ngay 20/6/2012 (da diroc sira doi,
b6 sung tai Ludt s6 67/2020/QH14 ngay 13/11/2020) va cac Nghi dinh hwéng dan
thi hanh, ngay 28/7/2022, Cuc trwéng Cuc Hai quan tinh Q d ban hanh quyét
dinh xir phat vi pham hanh chinh sé 542/QBP-XPHC la c6 can ctt, diing quy dinh
cua Luat Xt ly vi pham hanh chinh (c6 hanh vi vi pham; c6 quy dinh phap luat
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diéu chinh; cé ché tai xir phat; ding ngudi cé thim quyén xtt phat).
- Vé thé thirc, kY thudt trinh bay ciia Quyét dinh s6 542/0P-XPHC:

ot Vé k¥ thuat trinh bay con thiéu tén co quan chu quan cia co quan cé
tham ra quyet dinh (T) theo mau MQPO2 tai Nghi dinh so6 118/2021/NP-CP ngay
23/12/2021.

+ V& phan cin ctt ciia Quyét dinh con thiéu Pidu 42 Luit XLVPHC (dd
diroc sira doi, bo sung tai khoan 15 Diéu 1 Ludt sé Ludt 67/2020/QH14 ngay
13/11/2020) - 1a diéu quy dinh vé thaim quyén cua Hai quan trong xw phat vi pham
hanh chinh; Nghi dinh sé 102/2021/ND-CP ngay 16/11/2021 Nghi dinh stra doi,
bd sung mot s6 diéu ctia cadc Nghi dinh vé xir phat vi pham hanh chinh trong linh
vuc thué, hoa don; hai quan; kinh doanh bao hiém, kinh doanh x6 s6; quan ly, sw
dung tai san cong; thire hanh tiét kiém, chong lang phi; dir trir quéc gia; kho bac
nha nuwde; ké toan, kiém toan doc lap.

Nhitng sai sot trén la do 16i vé ky' thudt soan thao vén ban, khéng anh hirong
dén noi dung, hiéu lire cua Quyé'.f dinh xir phat vi pham hanh chinh 56 542/Qb-
XPHC do dé Toé Xdc minh dé nghi Cuc Hai quan tinh ban hanh quyét dinh dinh
chinh theo quy dinh (quy dinh tai khoan 1 Piéu 14 Nghi dinh sé 118/2021/NP-
CP).

Nhu vay, ndi dung dé nghi ctia Cong ty V vé viée: Huy Quyét dinh hanh
chinh s6 542/QD-XPHC ngay 20/6/2022 cua Cuc trieéng Cuc Hai quan tinh Q;
Budc Cuc Hai quan tinh Q bdi thirdong thiét hai lién quan dén nhitng sai pham tai
Quyet dinh 542/Qb-XPHC ngay 20/6/2022 cua Cyc trrong Cuc Hai quan tinh Q
V01 tong s tién 1a 88.500. 000.000 VND (tam muwoi tam ty ndm tram trigu dong}
la khong c6 co s& giai quyét.

Céng ty co phan N3 co quan diém:

Céng ty N3 va Cong ty V ky hop dong mua ban s6 0403/2021/VH-NK ngay
04/3/2021, theo do Cong ty N3 ban cho Cong ty V da xay dung, kich thude 0-
Smm, s6 lrong 50.000 tan, don gid 77.000d/tan; thanh tién 1 3.850.000.000 dong;
thué GTGT 10%: 385.000.000 dbéng. Téng cong 4.235.000.000 déng. Ngoai ra
Coéng ty con théa thuan vé tidu chuan chat lwvong, dia diém giao hang, thoi gian
giao hang, phwong thirc nghiém thu, giao nhan hang, phwong thirc thanh toan,
quyén va nghia vu ctia cac bén, s kién bat kha khang, cham diit hop dong va cam
két chung.

Ngay 05/3/2021, hai bén ky Phu luc hop dong mua ban, bd sung phuwrong
thitc giao nhan hang: Khéi lwong da dwgc xdc dinh bang cach do trc tiép trén
phwrong tién van chuyén ctia bén B tai cang ctia bén B tinh bang m3. Khi xe hang
da d6 xudng thuyén, xa lan cua bén A thi hai bén d3 hoan thanh viéc giao nhan
d6i v&i xe hang d6; hé sé quy doi tir m® sang tan nhw sau: 1m® = 1,7 tan.

Sau khi Hop ddng mua ban va phu luc duoc ky két, Cong ty N3 da thue
hién ding cac diéu khoan cua hop dong Céng ty V d3 nhan du hang, dam bao vé
chat lrong, hai bén khong c6 viréng mic gi.
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Cuc Piéu tra chong buon ldu — T co quan diem:
Quy dinh cua phap luat ve giai quyet to gidc, tin bao vé toi pham:

Can cit cac quy dinh cua Bé luat To tung hinh sy, Luat té chitc co quan
diéu tra hinh sy va Théng tw lién tich s6 01/2017/TTLT-BCA-BQP-BTC-
BNN&PTNT-VKSNDTC: Té gidc vé t6i pham, Tin bao vé t6i pham. Kién nghi
khai t6... déu quy dinh déi véi cac “hanh vi c6 dau hiéu t6i pham”. Theo quy
dinh cua Bo luat hinh sy thi “d4u hiéu tdi pham” dugc quy dinh boi 04 yéu to, do
1a: i) tinh nguy hiém cho x4 héi, ii) tinh c6 16i, iii) tinh trai phap luat hinh sy, iiii)
va tinh ddng phai xtt Iy bang hinh phat (hinh sw). Khi tiép nhan thong tin, Cuc
Piéu tra chong budn lau phai xem xét tnrdc tién vé “dau hiéu t6i pham hinh su”
dé xac dinh hanh vi d6 ¢ “khong phai la t0i pham” hay khong nhim dam bao
dung quy dinh tai khoan 1 Diéu 2 Luat X Iy vi pham hanh chinh. C u thé, Cuc
Piéu tra chdng budn lau thue hién danh gia, phan loai théng tin dé, néu c6 diu
hiéu t6i pham theo 04 yéu t6 néu trén thi s& giai quyét, xit Iy theo trinh tir, thu tuc
giai quyét té giac, tin bao vé tdi pham quy dinh tai B6 luit t6 tung hinh sy va
Thong tw 01; véi cac trirong hop khéc sé duwoc x4c minh, giai quyét theo cac hinh
thitc, quy dinh khac (nhw giai quyét khiéu nai, t6 c4o hoac tién hanh cc bién phap
nghiép vu hai quan...).

Theo quy dinh tai khoan 1 Piéu 23 Luat T c4o 2018: “anng hop té cdao
diroc thiee hién bang dom thi trong don té cdo phai ghi ré ngay, ﬂzang, ndm té
cao; ho ten, dia chi ciia ngiroi 16 cdo, cach thire lién hé véi nguedi t6 cdo; hanh vi
vi pham phép ludt bj t6 cdo; .f?gfro*.r bi ro cao va cac thong tin khac co lién quan.
Trieomg hop nhiéu ngirdi cimg té cdo vé ciing mot néi dung thi trong dom 16 cdo
con phai ghi vé ho tén, dia chi, cach thirc lién hé voi tirng ngiroi t6 cdo; ho tén
ciia ngieoi dai dién cho nhitng ngueéi t6 cdo”.

+ Ngay 02/4/2021, Coéng ty V (Cdng ty V), MST: 2902091048 dang ky t&
khai hai quan hang hoa xuat khau sé 303885543201, loai hinh B11 tai Chi cuc Hai
quan ctra khau cang C2 (Chi cuc Hai quan C2) - Cuc H, mat hang theo khai bao:
“Pa xay dung co nguon gdc tir da voi, dang viéen, Kich thude < Smm, thu dwoc tir
qua trinh dap, nghién, sang, ding lam vat liéu xdy dung (CaCO3 < 85%, 7%
<MgCO3 < 31,5%)”; s6 luong: 50.000 tin (+/- 10%); mi s6 hang hoa:
2517.49.00.30; thué suat xuat khau: 15%; Tong gi4 tri hoa don: 400.000 USD.

+ Sau khi tiép nhén, t& khai dugc hé thong phan ludng @6, Chi cuc Hai quan
C2 di thue hién kiém tra thue té ho so, dén ngay 09/4/2021, di kiém tra thuec té
hang héa va phéi hop véi Chi cuc Kiém dinh hai quan C2 (Chi cuc Kiém dinh 3)
thudc Cuc Kiém dinh Hai quan va dai dién chu hang thye hién lay mau hang héa
ta1 04/27 (ty 1& 15%) sa lan van chuyén hang dang neo dau tai ving neo H dé thue
hién phén tich, x4c dinh tén hang, mi sé hang hoa.

+ Két qua phan tich kém ma s6 hang hoa theo Thong bio s6 64/TB-KD5
ngay 10/4/2021 cua Chi cuc Kiém dinh 5: “Mau yéu cau phén tich 14 da c6 thanh
phan canxi cacbonat (CaCQOs3) 70,39% va magle cacbmlat {MgCO;} 25,68% tinh
theo khéi hrong, kich thwde tir < Smm, ¢é nguon gdc tir dd voi (theo khai bdo hai
quan va tai lidu doanh nghiép cung cap)”; “M4 sé phan loai theo Biéu thué XNK:
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2517.49.00.30”. Can cit két qua phan tich kém ma sé hang hoa néu trén thay phu
hop v6i khai bao va viéc thuc hién nghia vu thué cua doanh nghiép, ngay
12/4/2021, Chi cuc Hai quan C2 da giai quyét cho t¢ khai dwge giai phdng hang.

+ Ngay 12/4/2021, T nhéan duoc qua duong buu dién 01 Bon t6 giac dé tén
Vi Thi O, Nguyen Thi N1va 01 Pon t6 giac de tén Lé Van M1 (gui 6ng Luu Manh
T5 - Phé Téng cuc tru.’dng T) voi ndi dung t6 gidc hanh vi pham phap luat trong
linh virc hai quan ctia Cong ty V cu thé 13 hang hoa xuét khau khong ding theo
khai bdo, khéng dam bao diéu kién xuat khau do khéng c6 nguén gbc hop phép
(theo Luat Khoang san), vi pham chinh sach mat hang ...

Qua xem xét ndi dung 02 don t6 giac, Cuc Piéu tra chong buén lau thay:

+ Trong don chi dé tén ngudi té giac, khong co thong tin vé dia chi, cach
thire lién hé voi nguol to giac.

+ No6i dung don té giac chi néu théng tin chung chung vé hanh vi vi pham
phap luat trong linh vire hai quan; khong néu thong tin co lién quan dén dau hiéu
to1 pham cu theé nao duge quy dinh tai Bo luat hinh sy nén chwa du co so dé xac
dinh la t6 giac, tin bao ve to1 pham.

+ Khéng cung cap kém theo céc tai lidu, chitng it cu thé, x4c thue vé tinh
chat, mirc do vi pham va cac no1 dung khac co lién quan.

Véi néi dung Pon t6 gidc néu trén, Cuc Diéu tra chong buén lau danh gia
chwa du diéu kién dé thu Iy, giai quyét theo trinh tyr, thu tuc giai quyét t6 giac, tin
bao vé toi pham; dong thoi ciing khong du didu kién dé thu Iy, giai quyét theo
trinh tir, thu tuc dugce quy dinh tai Luat T6 cdo 2018.

- Ve trinh tw, thu tuc xac minh lam ro vi pham cua Cong ty V-

Do 16 hang thudc t& khai s6 303885543201 ngay 02/4/2021 cua Cong ty V
dang trong qua trinh lam thu tuc hai quan, chwa duoc thong quan, maoi duge giai
phéng hang. Sau khi cé théng tin t6 gi4c vi pham, dé xac dinh Doanh nghiép co vi
pham hay khong? Co quan Hai quan da can cit cac quy dinh vé kiém tra, gidm sat,
kiém soat tai Luat Hai quan dé kiém tra, xc minh 1am rd, cu thé:

Can it khoan 2 Diéu 7; khoan 5 Diéu 26; khoan 3 Diéu 33; Diéu 38 Luat
Hai quan, co quan hai quan Liy mau kiém tra thuc t& 100% 16 hang dé giri giam
dinh, phan loai, ap ma hang hda lam co s¢ xac dinh hang hoa co dung nhw doanh
nghiép khai hai quan hay khong? chinh sach quan ly hang hoa? thuc hién giam
sat hang hoa chwa duge thong quan trong dia ban hoat déng hai quan dé phuc vu
cong tac xac minh va xir 1y.

Can ctr Biéu 89 Luat Hai quan &p dung bién phap nghiép vu kiém soat hai
quan dé xac minh tinh hop phép cia hang hoa xuat nhap khau dang trong qua
trinh thwe hién thu tuc hai quan, thong quan hang hod, xac minh; Yéu céu cac to
chirc, c4 nhan lién quan cung cap héd so dé lam rd vi pham (hinh sy hay hanh
chinh). Do vu viéc phitc tap, co quan hai quan di phai tién hanh nhiéu bién phéap
x4c minh, thu thép tai lidu vé ngudn gbc khoang san va toan bd qua trinh mua
ban, van chuyén, boc xép hang hod. .. tong hop va trao déi voi co quan tién hanh
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to tung dé xem xét, danh gia ve dau hiéu tdi pham. Sau khi loai trir yéu to toi
pham, co quan hai quan can xé4c dinh cac noi dung khac c6 lién quan dén hanh vi
vi pham @& c6 du co s 1ap bién ban va xir phat vi pham hanh chinh dam bao dung
quy dinh cua phap luat.

Vu vige dang duoc giai quyét theo quy dinh cua phap luat Hai quan nén
viec Cong ty V cho rang “Vigc giai quyet Pon thu t6 giac cua Cuc Diéu tra chong
buon lau trai voi trinh tw, thu tuc, thot han theo quy dinh cua phap luat” la khong
dung, khong c6 can cwr

- Vé nguon goc ciia 16 hang da D4 ma Cong ty V khai bdo la da xdy ding cé
nguon goc tir da voi:

Coéng ty V cho ring: Viéc tich thu 16 hang ciia Céng ty V véi Iy do hang héa
co nguon goc khong hop phap la hoan toan khong chinh xac. Cuc Diéu tra chong
buon 1au co y kién nhw sau:

Cong ty V khai béo tai to khai hai quan s6 303885543201 thi hang héa xuat
khau la b xay dung co nguon gbc tir da voi va Cong ty V da xuat trinh bo hé so
ngudn goc cua 16 hang gém hop ddng mua ban hang hoa, héa don GTGT, Gidy
phép khai thac khoang san lam vt liéu xdy dung théng thudng do Uy ban nhin
dan tinh H cp cho Céng ty N3 (bén ban hang cho Céng ty V). Toan bo chitng tir
néi trén déu thé hién hang héa 1a da xay dung c6 ngudn goc tir d4 voi.

Tuy nhién, cin ot két qua giam dinh, két qua phan tich phan loai thi hang
héa khong phai 1a da xay dung ¢ ngudn gdc tir da voi nhw Cong ty V da khai bao
hai quan ma thyre t& hang héa 1a ¢4 Dolomit.

Theo quy dinh tai Thong tur 56 05/2018/TT-BXD ngay 29/6/2018 (dwgc stra
ddi, bd sung tai Thong twr s6 05/2019/TT-BXD ngay 10*’10*’"019) cua Bo X Ve
huwéng dan xuat khau khoéng san lam vt liéu xay dung va Piéu 14 Nghi dinh s6
17/2020/NB-CP ngay 05/02/2020 clia Chinh phi thi khoéng san xuat khau phai
co nguon gbc hop phap. Trong sudt qua trinh diéu tra, xac minh, thu thap ho so va
cho den tan thoi diém x phat, Cong ty V chi cung cap duoc bo hod so chirng fir
ngudn goc cua 16 hang da xay dung co ngudn goc tir ¢4 voi ma khong xuat trinh
duroc bo hd so ngudn gbe hop phép ciia da DS (Hop ddng mua ban, hoa don, Gidy
phép khai thac khoang san la da Dolomit). Do vay viéc co quan hai quan xac dinh
toan bd 16 hang da Dolomit cia Céng ty V khéng c6 ngudn gdc hop phép la cé
can cur va dung quy dinh cua phap luat.

Cuc Gidm sat quan Iy vé Hai quan — Tong cuc Hai quan ¢é quan diém:

Sau khi Chi cuc Hai quan cira khau C2 théng bao tam ditng hang héa cua
Céng ty V qua khu vire giam sat hai quan, Cuc Hai quan tinh Q c6 cong vin s6
1857/HQQN-GSQL ngay 12/6/2022 bao cdo dé nghi thay d6i phirong an d&, luu
gitt va thure hién giam sat hang héa chd két qua diéu tra, xdc minh cua Cuc Piéu
tra chéng buén lau ddi vai 16 hang.

Trén co s& bao céo va dé nghi cua Cuc Hai quan tinh Q tai cong van s6
1857/HQQN-GSQL, Cuc Gidm sat quan Iy vé hai quan thay rang: Do dic thu
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cang bién C, khu virc cang ndi 1a viing nurde rong Ién khong cé cau cang, viée hru
giit s6 lwong 16n hang héa trén cac xa lan trén bién tiém an nguy co mat an toan
hang hai, dac biét la mua muwa bdo, viéc giam sat hang hoa cua luc lrong hai quan
gap nhiéu khé khin. Cong ty V di b tri thué dia diém leu gift hang hoa tai cang
C thudc dia ban hoat ddng hai quan. Vi vay, dé dam bao cong tac quan ly, giam
sat d6i vdi hang héa dang chiu sy gidm sét cia co quan hai quan. ddng thoi tao
diéu kién thuan loi cho doanh nghiép, Cuc Giam sat quan 1y vé hai quan di tham
mru trinh T ¢6 cong van s6 2976/TCHQ-GSQL ngay 17/6/2021 tra loi Cuc Hai
quan tinh Q. Theo d6, T thong nhat vé phwong 4n d&, lwu giit va giam sat hang
héa dé dam bao cong tac giam sat hai quan doi véi 16 hang. Cac nodi dung hwéng
dan, chi dao Cuc Hai quan dia phwong déu theo quy dinh cua phap luét va phu
hop véi thue té dic thu tai dia phwong, dong thoi cling tao thuan loi cho viée quan
ly hang hoa cua doanh nghiép.

Cuc T co quan diem:

Theo Cong van sb 4205 thi 16 hang nay doanh nghlep khai bao la “da xay
dung “Pa xay dung co nguon gbc tir da voi, dang vién, kich thwde <5mm, thu
dwoc tir qua trinh dap 11ghlen sang, dung lam vat li¢u xay dung (CaCO3<85%,
7%<MgCO35<31,5%), (ma s6 2517.49.00.30). Tuy nhién, két qua phan tich cho
thay mau hang 14 “Dolomit, thanh phan khoang vat dolomit-C,M(CO3); (76-78)%,
canxit-CaCOj3 (14-16)%, thanh phan CaCOs 59,51% (ham lwong CaO 33,33%)
va MgCOs3 39,09% (ham liong MgO 18,61%) tinh theo khéi lrong, chwra nung
hoic thiéu két.” (ma s6 2518.10.00), s6 lrong khoang 51.500 tan.

Can cit quy dinh tai khoan 1 Piéu 4 Théng twr s6 39/2015/TT-BTC ngay
25/3/2015 cia B6 T11 dwoc sira dbi bd sung tai khoan 3 Piéu 1 Th-ﬁng tir s6
60/2019/TT-BTC ngay 30/8/2019 thi: “Tri gia hai quan la gia ban cua hang hoﬂ
tinh dén cira khdu xuat khéng bao gon.rph.r, bao hiém quéc té (I), phi van tai quoc té
(F), ditore xée dinh bang cdach ap dung tuan tir cac peong phép quy dinh tai khoan
2, khoan 3, khoan 4 va khoan 5 Diéu nay va dirng ngay tai phirong phdp xdc dinh
diroe tri gia hai quan”.

Tai thoi diém xac dinh gia do khong du can cu, co so dé xac dinh tri gia hai
quan theo phwong phap xic dinh gid ban cua hang héa tinh dén cira khau xuat,
phrrong phap gia ban cia hang hoéa giéng hét hodc ‘fwong tw tai co so di liéu tri
gia hai quan, phwrong phép gia ban cua hang hoa giong hét hoac trong tr tai Viét
Nam theo quy dinh tai khoan 2, khoan 3, khoan 4 Piéu 4 Théng tw s6 39/2015/TT-
BTC ngay 25/3/2015 cua B T11 dugc sira dbi bd sung tai khoan 3 Piéu 1 Thong tur
56 60/2019/TT-BTC ngay 30/8/2019. Vi vay phai sir dung phwrong phap gia ban
ctia hang héa xuat khau do co quan Hai quan thu thap, tong hop, phan loai dwoc
quy dinh tai khoan 5 Piéu 4 Théng tw s6 39/2015/TT-BTC ngay 25/3/2015 cua
Bo T11 duoc sita doi bd sung tai khoan 3 Piéu 1 Thong twr s6 60/2019/TT-BTC
ngay 30/8/2019 dé xac dinh tri gia hai quan cua 16 hang nay.

Can ctr quy dinh cua phap luat va thong tin tai thoi diém xéc dinh tri gid hai
quan cua 16 hang “Dolomit, thanh phﬁn khoang vat dolomit-C.M(CO3)2 (76-78)%,
canxit-CaCOs (14-16)%, thanh phan CaCOs3 59,51% (ham lwgng CaO 33,33%)
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va MgCO3 39,09% (ham luong MgO 18,61%) tinh theo khéi lwong, chra nung
hodc thieéu ket * Theo dé nghi tai cong vin sé 4205 1a 90USD/tan nhut néi dung
cong van s6 7020/TXNK-TGHQ ngay 08/9/2021 ma Cuc T giti Cuc Diéu tra
chéng buén lau.

Theo quy dinh tai khoan 1 Piéu 85 Luat Hai quan thi “1. Tri gia hai quan
duoc str dung lam co s cho viec tinh thué xuat khau, nhap khau va thong ké hang
hoa xuat khau, nhap khau”.

Viéc xé4c dinh tri gid hai quan va tinh thué tai céng van sé 7020/TXNK-
TGHQ neu tren cua Cuc T la dung quy dinh cua phap luat.

Cuc Kiéem dinh hai quan — T co quan diém:

Vé nguyén nhan co st khac nhau gitra két qua phan tich ciia Chi cuc Kiém
dinh hai quan C2 gitra 2 lan lay mau:

Lan thit nhét: Tai thoi diém doanh nghiép md t& khai hai quan, theo phan
ludng cua hé thoéng xw 1y dir liéu dién tir hai quan theo ty 1& %, co quan hai quan
kiém tra 15% 16 hang va ldy mau giti phén tich tai 04/27 sa lan. Chi cuc Kiém
dinh hai quan 5 nhan dwge mau yéu cau phan tich do Chi cuc Hai quan cang C2
yéu cau.

Lan thtt hai: Sau khi phat hién cé dau hiéu vi pham cua doanh nghiép, co
quan hai quan quyét dinh thay ddi ti 18 kiém tra sang kiém tra 100% hang héa va
lay mau hang tir toan bd 16 hang. Lic dau Chi cuc Kiém dinh hai quan 5 chi lvu
mau. Sau d6 Chi cuc Kiém dinh hai quan C2 thuc hién tach thanh 3 mau (c6 su
chirng kién cua cac bén lién quan) dé wu, phén tich va giri giam dinh theo chi dao
tai cong van s6 1973/TCHQ-DTCBL ngay 17/4/2021.

Céc mau cua lan thit 1 va lan thit 2 duoc Chi cuc Kiém dinh hai quan 5 d &u
thwe hién phan tich ham lwgng CaCOs va MgCOs theo cung 1 phuong phap (thue
hién theo TCVN 9191: 2012).

Két qua phan tich mau lan 1 tai Chi cuc Kiém dinh hai quan 5: Ham lwong
canxi cacbonat (CaC0O3) 70,39% va M2 (MgCO3) 25,68%.

Két qua phan tich mau lay lan 2 tai Chi cuc Kiém dinh hai quan 5 gin tirong
tr voi két qua giri giam dinh tai Trung tdm phan tich thi nghiém dia chat: Ham
lwgng canxi cacbonat CaCO;3 va magie cacbonat MgCOs gan twong tr nhau va cé
ban chat la dolomit, ma s6 hang héa 2518.10.00. Két qua phan tich tai Gidy chitng
nhén két qua thir nghiém s6 01/KV5-2021 ngay 28/4/2021 va 44/KK1/2021 ngay
29/4/2021 cta Trung tidm phan tich thi nghiém dia chét c¢é thanh phan khoang:
canxit (14-16%), dolomit (76-78%); thanh ph?m hoa: CaCOs: 59,51% va
MgCOs: 39,09%.

Nguyén nhan cé sy khac nhau Kkét qua phan tich tai Chi cuc Kiém dinh hai
quan 5 gitta mau lan 1 va mau lan 2 12 do lan 1 hang héa dwoc kiém tra voi ti 18
15% va ldy mau, lan 2 hang hoa duoc kiém tra véi ti 1& 100% va lay mau. Két qua
phén tich cua Chi cuc Kiém dinh hai quan C2 chi ¢6 gia tri trén mau guri yéu cau
phan tich.
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Két qua vilas 003 c6 ham hrgng MgCOj3 = 40,2% va vilas 032 ¢6 ham lrong
MgCOs (39,9%, ham hrong quy dbdi MgO 12 18,61%) co sw chénh léch nho, khéng
lam thay ddi ban chat hang hoa déu tir ¢4 dolomit, ma s6 phén loai 2518.10.00.
doanh nghiép cho rang ham hrong quy déi Mg 1a 17,61% nhung ban chat hang
héa khéng thay déi van thudc loai da dolomit, mi sé phan loai 2518.10.00 sai
khéc véi khai bdo clia Cong ty V 1a da xdy dung c6 ngudn gdc tir dd voi (ham
lvgng CaC0O3<85%, 7%<MgC03<31,5%), ma s6 khai bao 2517.49.00.30.

Chi cuc Hai quan cira khau C2 ¢é quan diém:

Chi cuc Hai quan ctra khau cang C2 khang dinh khéng thwc hién tam giit
cling nhwr gay can ché viéc xuat canh phurong tién doi véi tau COS ORCHID neo
d4u tai khu virc H, C. Can cit chitng minh cho yéu cu khai kién nay cia Cong ty
V 12 khong ding va khong c6 cin cir. Cu thé:

1. To khai s6 303885543201/B11 cua Céng ty V dugc Chi cuc tiép nhan,
lam thu tue hai quan theo cac quy dinh tai Diéu 32, 33, 36 Luat Hai quan nim
2014; Piéu 26, 27, 29, 30, 32 Nghi dinh s6 08/2015/ND- CP ngay 21/01/2015 cua
Chmh phu (di dwgc sira dbi, bd sung tai Nghi dinh s6 59/2018/NP-CP ngay
20/4/2018); Piéu 16, 23, 24, 25, 27, 28, 29, 31, 33 Thong fr s6 38/2015/TT-BTC
ngay 23/5/2015 ciia BO T11 (da duroc sira doi b sung tai Thong tu 56 39/2018/TT-
BTC ngay 20/4/2018); Diéu 3, 9, 10, 11 Théng twr sb 14/2015/TT-BTC ngay
30/01/2015 cua Bo T11; Diéu 4__ Muc V Phu luc I Théng tw s6 05/2018/TT-BXD
ngay 29/6/2018 cia B9 X (da duroc stra doi, bd sung tai Thong twr s6 05/2019/TT-
BXD ngay 10/10/2019). Cu thé nhw sau:

- Vao héi 14h20 ngay 02/4/2021, Coéng ty V dang ky t& khai xuat khau s6
303885543200/B11. Tén hang khai bdo: “Pd xdy ding cé nguon géc tir da vai,
dang vién, kich thircc < Smm, thu diroc tir qua trinh ddp, nghr'é:n, sang, dung lam
vat lieu xay dung (CaCO3 <85%, 7% < Mg(C03<31.5%), dung sai 50 heong +/-
10%; M s6 hang hoa: 2517490030; S6 hwong: 50.000 tan; Tri gia: 400.000USD
twrong dwong 9.204.000.000VND; Thué suat: 15%; S6 tién thué phai nop:
1.380.600.000VND (ngay 07/4/2021, Céng tv V dd tién hanh nép thué cho to khai
néu trén, so tien thué: 1.380.600.000VNP). T khai dueoc Hé thdng phéan ludng
do, phwong phap xu Iy sau cung “P”.

- Vao héi 14h28 cling ngay, to khai duwroc to khai dwoc B/c Pao Ba D5 - Phé
Doi treong Doi Nghiep vu hai quan phan céng cong chirc Pham Thi Quynh T6
tién hanh kiém tra chi tiét ho so.

- Cung thoi diém 14h28, Céng ty V di dinh kém day du cac ching tir thudc
hé so hai quan trén He thong, cong chirc dugc phan cong kiém tra chi tiét ho so
thire hién kiém tra theo quy dinh tai Thong twr 56 38/2015/TT-BTC ngay 25/3/2015
cua Bo T1l (dugc sta d6i, bé sung tai Thong tw s6 39/2018/TT-BTC ngay
20/4/2018), Théng tir s6 05/2018/TT-BXD ngay 29/6/2018 ciia B6 X (duoc sira
d6i, bd sung tai Théng tw s6 05/2019/TT-BXD ngay 10/10/2019). Noi dung kiém
tra nhu sau:

+ Vé ho so hai quan: Tai Piéu 4 Théng tw s6 05/2018/TT-BXD ngay
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29/6/2018 cua Bo X quy dinh: “Hé so xuat khau khoang san lam vat liéu xdy
dumg thiec hién theo quy dinh ciia phdp ludt vé Hai quan va phdp ludt vé quan Iy
Ngoai thirong”. Do vy, ho so hai quan duoc kiém tra theo quy dinh tai Piéu 16
Thong tw s6 38/2015/TT-BTC ngay 25/3/2015 (dugc sira dol bd sung tai khoan 5
Piéu 1 Thong tr 56 39/2018/TT-BTC ngay 20/4/2018) gom:

(1) - To khai hai quan theo céac chi tiéu théng tin quy dinh tai mau s6 02
Phu luc II ban hanh kém Thong tw s6 39/2018/TT-BTC ngay 20/4/2018.

2) - Hoa don tam tinh: 01 ban chup (doanh nghiép da dinh lén He Ihd’ng).

+ V& hé so ngudn gbc: Hang hoa theo khai bdo 12 “Pd xdy dieng cé nguon
g(i'C tir da voi, dang vién, kich thiroc < Smm, thu diroe tir qua trinh dap, nghr'é:n,
sang, dung lam vat liéu xay dung (CaCO3<85%, 7%6<MgC03<31.5%)". Can cit
huong dan tai cong van s6 6827/TCHQ-GSQL ngay 21/11/2018 cua T vé viéc
xuat khau khoang san lam VLXD theo Théng fr s6 OSE’OIS;‘TT-BXD “Ngiroi
khai hai quan tir khai bao va chiu trach nhiém v é nguon goc Hmm?g san theo quy
dinh ciia phap ludt vé khodng san. Co quan hai quan khéng yéu cau rrgsrm khai
hai quan phai Hop/umr trinh chimg tir chimg minh nguon goc khoang san”. Do
vay, cong chirc hé so khéng yéu cau doanh nghiép phai nép chirng tir chirng minh
ngudn goc hang hoa.

- Sau khi kiém tra hé so day du, déng bo, khong phat hién va khong nhén
duoc thong tin nghi van. Vao 16h10 ngay 02/4/2021, coéng chirc dwge phan cong
kiém tra chi tiét hé so cap nhat két qua kiém tra lén Hé théng (1)- Y kién cong
chire xir Iy: 5: Dé xuat khac; (2)- Két quavay kién dé xuat cua cong chure xtr Iy:
“HO SO PAY DU PONG BO. LO HANG LUONG PO, MA PHAN LOAI: 3,
PHUONG PHAP XU LY: P PE XUAT LANH P40 PHE DUYET HINH THUC,
MUC PO KIEM TRA.”

- Can ctr phwong phap xir Iy sau cung: “P”; Chi dan rui ro cua Hé thong va
dé xuat cia cong chirc kiém tra hd so. Vao héi 16h31 ngay 02/4/2021, B/c Nguyen
Thi Kim L - Pho Chi cuc truong cap nhat két qua phé duyét 1én Hé thong (1)-
Chi thi lanh dao: 2: Phé duyét; (2)- Y kién cua Lanh dao: “DUYET KIEM TRA
THUC TE HANG HOA, TY LE 15% LO HAN

- Dén 16h33 cung ngay, D/c Dao B4 D5 - Phé Déi truong Déi Nghiép vu
hai quan cap nhat phan cong kiém tra thuec té hang hoa Ién He théng: (1)- Tén
nguwoi phy trach kiém hoa: Pham Hung C1; (2)- Y kién cua Lanh dao: “PHOI
HOP KIEM HOA: NGO XUAN THINH. KIEM TRA THUC TE HANG HOA
THEO CHI DAN NGHIEP VU VA Y KIEN CHI P40 CUA LANH PAO CHI
cuc./.”.

- Do 16 hang khai bao 12 “Pd xdy dirng cé nguon goc tir da véi” thude loai
hang héa phte tap, lwgng hang theo khai bao 16n (50.000 tan) cong chirc hai quan
thong thwong chi cé thé quan sat bang mit thuong va kiém tra thire té hang hoa
bang phwong phéap thu céng dé xac dinh hang 13 P va kich thuéc hang héa. Bé
dam bao du cac yéu té dé xac dinh tén hang, ma sé thi Mt hang can phai xac dinh
ham lwong CaCOs, MgCOs theo chi dao cua T tai cong van 8019/ TCHQ-TXNK
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ngay 22/12/2020 vé viéc phan loai mat hang ba. Do Vay, can lay mau phéan tich
dé xac dinh cu thé tén hang va ma s6 HS; viéc ldy mau yéu cau can c6 ky thuat dé
dam bao mau cé kha nang dai dién cho toan 16 hang. Van dung diém 2.1 khoan 2
Bicu 16 Quyét dinh 56 2999/QD-TCHQ ngay 06/9/2017 ciia T vé viéc ban hanh
Quy ché Kiém dinh, phan tlch hang héa xuat khau, nhap khau “... Trong tr rong
hop lay mau phikc tap, véu cau cé ky thugt, Chi cuc hai quan noi quan Iy dia diém
lieu giit hang héa thong bao dén don vi kiém dinh cir can bo ky thuqt tham gia lay
mau”, cung ngay 02/4/2021, Chi cuc da gui cong van ) 400/HQCP-NV ve viéc
Phéi hop 1ay mau hang hoa XNK dé dé nghi Chi cuc Klem dinh Hai quan 5 cu
can bo phoi hop 1ay mau phan tich hang hoa. Cong vin s6 400/HQCP-NV duoc
giri qua duong cong van dén Chi cuc Kiém dinh Hai quan C2.

- Ngay 05/4/2021, Chi cuc Kiém dinh Hai quan C2 d3 giri cong van so
67/KP5-NV vé viéc ctt can bo phdi hop, phan cong ong Nguyen Van HS va Bui
Vi H6 phéi hop véi Chi cuc Hai quan cira khau cang C2 1ay mau hang hoa thude
to khai néu trén.

- Ngay 09/4/2021, cong chirc Pham Hung C1 va Ng6 Xuan T7 da tién hanh
kiém tra thye té 16 hang. Viéc kiém tra tién hanh nhw sau:

o+ Chiéu ngay 09/4/2021, cong chitc Pham Hing C 1, Ng6 Xuan T7 lg-:»'it dau
xuat phat tir try s Chi cuc bang xe 6 t6 ca nhan va dén bén V. f)ngﬂNgL,lyén'Vﬁn
HS, Bui Vi H6 - dai dién Chi cuc Kiém dinh Hai quan 5 tir di chuyén dén bén V.

+ Sau do, cong chirc Pham Hung C1, Ng6 Xuan T7 va 6ng Nguyén Van H5,
Bui Vl"; H6 di chuyen bang xudng dich vu ra khu vire tap két cua 16 hang tai khu
vire diem neo HN2-11 thuoc khu N, cang C.

+ Khi dén khu vue diém neo HN2-11, tau COS ORCHID da neo dau tai
diém neo nay. Toan bo 16 hang di dwoc tap két day du trén 27 sa lan d6 thanh
tirng cum 3-5 sa lan quanh tau COS ORCHID. Cong chirc Pham Hung C1, Ngé
Xudn T7 véi st chiing kién clia 6ng Buii Manh N2 - dai dién Cong ty V theo Gidy
Uy quyén s6 0604/2021/UQ-VH ngay 06/4/2021 di vong quanh khu vire céc sa
lan neo dau dé kiém tra toan bé 27 sa lan. Qua quan sat bang mat thwong cac him
hang trén toan bd 27 sa lan, xac dinh hang trén cac sa lan dong bo 1a P4, dang
vién nho, toan b 1a hang roi, khong dong bao, khong ¢é nhan mac.

+ Can ctt ty 18 kiém hoa 15% da dwoc Lanh dao Chi cuc phé duyét, cong
chirc Pham Hung C1, Ng6 Xuan T7 voi sy chimng | kién cua 6ng Bui Manh N2 - dai
dién Cong ty V da lwa chon kiém tra x4c suat, ngau nhién 04/27 phuong tién (cac
sa lan mang s6 hiéu TB-3838, HD-5689, ND-3594, NB-6336, tong trong lwong
hang trén cac sa lan khoang 7.500 tin) dé tién hanh kiém tra thue té bang phirong
phéap thu cong. Xac dinh hang hoa trén cac sa lan nay 1a B c6 kich thwdc ddng
nhat nhoé hon Smm.

+ Qua kiém tra bang phwong phap thu cong chira di co s& dé xac dinh tén
hang va ma s6 HS, céng chirec Pham Hung C1, Ngo Xuan T7 tiép tuc phdi hop véi
ong Nguyén Van H5, Bui Vil H6 - dai dién Chi cuc Kiém dinh Hai quan 35 truc tiép
tién hanh liy mau hang héa dé phan tich x4c dinh tén hang va ma sé HS. Viéc liy
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mau dwge ghi nhan thong qua phleu yéu cau phan tich hang héa xuat khau, nhap
khau kiém bién ban lay mau s6 421 /HQCP-NV ngay 09/4/2021. Viéc lay mau va
hé so yéu cau phan tich hang héa xuat khau duwoc thue hién theo quy dinh tai
Thong tir s6 14/2015/TT-BTC ngay 30/01/2015 ciia B6 T11 Hudng dan vé phan
loai hang héa, phan tich dé phan loai hang héa; phan tich dé kiém tra chat lrong,
kiém tra an toan thirc pham d6i véi hang héa xuét khau, nhap khau; Quyét dinh s6
2999/Qb-TCHQ ngay 06/09/2017 cua T Ban hanh Quy ché kiém dinh, phan tich
hang hoa xuat khau, nhap khau va Quyét dinh s6 1921/Qb- TCHQ ngay 28/6/2018
cua T Ban hanh Quy trinh phan loai hang hoa, ap dung mirc thué déi vdi hang hoa
xuat khau, nhap khau, cu thé nhw sau:

(1)- Theo quy dinh tai diém a khoan 1 Piéu 10 Thong trr s6 14;’“20153’TT—
BTC: “ Mfﬂr dirgc lay tir chinh lo hang can phan tich va mang tinh dai dién ..
Pé dam bao yeu t6 khach quan, mau dwoc lay co the dai dien cho toan bo 16 hang
Céng chirc kiém hoa can cir Phuong phap lay mau quy dinh tai diém 1 Phan IV
Phu luc 1 Quyet dinh s6 2999/QP-TCHQ:

“- Truweomg hop 16 hang dong nhdt thi ckz can ldy trong mot domn vi dong goi
tai cdc vi tri khac nhau (trén, diedi, giita) roi trén déu thanh mét mau chung.

- Triromg hop 16 hang nghi ngé khong dong nhdt thi phai lay trén cdc bao
goi khac nhau, o cac vi tri khac nhau (trén, dwoi, giita va cac goc), sau do tron
deu thanh mot mau chung.”.

(2)- Pbi chiéu véi trueong hop 16 hang cua Cong ty V dang duoc tap két trén
27 sa lan tai khu neo H @ thue hién 1ay mau bang phwong phap thu cong tai cac
diém khéc nhau trén bé mat hang héa (dlem phia treée, diém giita, diém phia sau,
diém bén trai, diém bén phai) trong cic hdm hang ctia toan bo 04 sa lan néu trén.
Toan bd mau lay duge tir 04 sa lan sau d6 duoc tron déu vdi nhau va chia lai thanh
04 phan bang nhau. Viéc thure hién 1ay mau do céng chitc Pham Hung C1, Ngo
Xudn T7 (edng chikc kiém héa) va 6ng Nguyén Van H5, Bui Vil H6 (dai (fzen Chi
cuc Kiém dinh Hai quan C2) cing nhau thue hién. Trong qué trinh 14y mau, co
Itic ¢ sy hé trg cua thuyén vién cua céc sa lan van chuyén hang héa bang cach
cAm tii dé cong chire kiém héa hoac dai dién Chi cuc Kiém dinh Hai quan 5 xuc
mau vao fii. Viéc 1ay mau do céng chirc kiém hoéa va dai dién Chi cuc Kiém dinh
Hai quan 5 cing nhau thic hién trén 04 sa lan. Sau khi ldy mau tai 04 sa lan, cong
chirc kiem hoéa va dai dién Chi cuc Kiém dinh Hai quan 5 tién hanh trén mau tai
01 sa lan (khong nhd 1o s6 hiéu cu thé). Mau dwoc cho vao trong 04 ti dung
mau, moi tii ning khoang 04kg - 06kg (cd bién ban ldy mau); tii dung mau la tui
nhya méi, mau tring, trong sudt theo hwéng dan tai Phu lue I Quyét dinh s6
2999/QP-TCHQ ngay 06/09/2017 cua T; sau dé cac tii mau dwge niém phong
bang Seal hai quan. Theo quy dinh tai diém b khoan 1 diéu 10 Théng fw sb
14/2015/TT-BTC ngay 30/01/2015 cia B T11, sé lwong mau 1a 02 mau. Tuy
nhién, dé dam bao tinh khach quan trong trirdng hop xay ra khiéu nai vé két qua
phan tich, Chi cuc da thuc hién l:fiy 04 mau, cu thé:

+ Tui mau hang niém phong bang Seal hai quan s6 hiéu P/18.0059080 va
P/18.0059081: ban giao cho Pai dién Chi cuc Kiém dinh Hai quan S.
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+ T1i mau hang niém phong bing Seal hai quan s6 hiéu P/18.0059082: lru
tai Chi cuc Hai quan ctra khau cang C2.

+ Tui mau hang nidm phong bang Seal hai quan s6 hidu B/18.0059083:
ban giao cho Pai dién Cong ty V.

(3)- Sau khi hoan thanh viéc niém phong cac i mau, coéng chirc Pham
Hung C1, Ng6 Xuan T7 da ban giao 02 tui mau dwgc nieém phong bing Seal hai
quan s6 hleu D/18.0059080 va B/18.0059081 cho 6ng Nguyén Van H5 — Dai dién
Chi cuc Kiém dinh Hai quan C2 true tiép nhan mau; ban giao 01 tii mau dwoc
niém phong bing Seal hai quan sc- hiéu B/18.0059083 cho 6ng Bui Manh N2 - dai
dién Cong ty V. Viéc ban glao mau duwoc thue hién sau thoi diém két thuc kiém tra
thiee t& va ldy mau. 01 tii mau con lai diroc niém phong bing Seal hai quan s6
hiéu B/18.0059082 hwu tai Chi cuc Hai quan ctra khau cang C2.

- Sau khi kiém tra thic t& hang hoa, lfiy mau tai hién trrong, vao 18h05
ngay 09/4/2021, céng chire duwge phan cong kiém tra thure té hang hoa cip nhat
két qua kiém tra |én Hé thong Két qua va ¥ kién dé xuat cua cong chire xur ly:
“TU 15H50-17HI15,NGAY 9/4/21 TAI KHU NEO HN2-11 CK CANG CAM PHA,
ON (TAU COS ORCHID); KTRA THUC TE 15% LO HANG=PP THU CONG,
QUAN SAT BE MAT HH XP HANG LA PA:DANG VIEN; P4 DC PAP
NGHIEN, SANG,;CO VIEN</=05MM;: HANG ROI, K PONG BAO, K NHAN
MAC;CAN CU KHAI BAO CUA NGUOI KHA 1% HS HQO XP XX HH:VN; QUA
KTRA=PP THU CONG CHUA PU CS XP TEN HANG&MA HS. PA PH VOI
CC KPHQOS5 LAY MAU PTICH XD TEN HANG&MA HS”.

- Ngay 11/4/2021, Chi cuc Hai quan cira khau cang C2 nhan dwgc Théng
bao vé két qua phan tich kem ma s6 hang hoa s6 64/TB-KP5 ngay 10/4/2021 cua
Chi cuc Kiém dinh Hai quan 5 qua zalo do 6ng Nguyén Vin H5 giri cho cong
chirc Pham Hung C1. Ban géc duoc nhan qua duong céng van ngay 16/4/2021.
Viéc gui va nhan cong van qua phan mém Zalo duoc thire hién cén cit theo khoan
1 Biéu 4 Quy ché phéi hop gitra Cyc Hai quan tinh Q va Cuc Kiém dinh Hai quan
trong cong tac phan tich, kiém dinh hang héa xuat nhap khau 56 9?6fQCPH-
HQQN-KPHQ ngay 13/4/2018 quy dinh “Trao doi, cung cap théng tin bang vin
ban hodc théng qua cac phirong tién théng tin lién lac khdc”. Két qua phan tich
nhw sau: “Mau véu cau phén tich la da cé thanh phan canxi cacbonat (CaCO3)
70 39% va ngre cacbonat (MgCOs3) 25,68% tinh theo khoi heong, kich thirée

= Smm, co nguon goc tir da véi (theo khai bao hai quan va tai lieu doanh nghiép
cung cdp); md sé phan loai theo Biéu thué XNK: 2517.49.00.30".

- Can ctr Thong bao néu trén, vao 23h50 ngay 11/4/2021 cong chirc dwoc
phén cong kiém tra thuc t& hang hoa tlep tuc cap nhat két qua kiém tra 1én Hé
thong (1)- Y kién cong chirc xtr 1y: 2: Dé xuat giai phong hang; (2)- Két qua va y
kién dé xuat cia céng chirc xit Iy: “CAN CU TB VE KQOPT KEM MSHH SO
64/TB-KD35 NGAY 10/4/2021 CUA CHI CUC KPHQ 5, HH MA SO 2517490030,
PHU HOP KHAI BA0O NGUOI KHAI HQ; PE XUAT: GPH CHO CHUNG THU
GPKL PETO".

- Vo 09h46 ngay 12/4/2021, B/c Nguyén Thi Kim L - Phé Chi cuc trwong
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cap nhat két qua phé duyét lén Hé thong (1)- Chi thi lanh dao: 2: Phé duyét; (2)-
Y kién ctia Lanh dao: “PONG Y DE XUAT”.

- Vao 10h49 ngay 12/4/2021, B/c Bao Ba D5 - Pho Doi treong Boi Nghiép
vu hai quan thuc hién Giai phong hang trén Hé thong va cap nhat ghi nhan: “GIAI
PHONG HANG CHO KET QUA GIAM PINH KHOI LUONG./.”.

- Pén 16h30 ngay 12/4/2021, dai dién Pai dién Hai doi Kiém soAt trén bién
khu virc mién B thudc Cuc Diéu tra Chéng budn lau - T dén lam viéc vdi Chi cuc
theo Gidy gidi thidu s6 02/GGT-HD1 ngay 12/4/2021 véi noi dung: “Thu thdp ho
so, tai liéu lién quan dén to khai sé6 303885543201 cuia Cong tv V mo tai Chi cuc
HQCK cang C2 ngay 02/4/2021; Thu thdp théng tin, tai liéu vé két qua giam dinh
va phirong phdp lay mau”. Sau d6, Cuc Piéu tra Chéng budn lau - T tién hanh céc
hoat déng diéu tra, x4c minh ciing nhw thu thap théng tin lién quan dén 16 hang
theo but phé chi dao cua Lanh dao T.

DPén ngay 27/4/2021, T cé céng van s6 1974/TCHQ-DPTCBL. Trong do,
thong bao c6 thong tin nghi van 16 hang ¢ dau hidu vi pham quy dinh phéap luat
vé hai quan. Thure hién cong van nay, ngay 28/4/2021 Chi cuc da thuc hién thu
tuc dirng dwa hang qua khu vire gidm sat hai quan theo quy dinh tai Piéu 52d
Thong tir s6 38/2015/TT-BTC ngay 25/3/2015 ciia Bo T11 (dwgc sira doi, bd sung
tai khoan 32 DPiéu 1 Thong tr s6 39/2018/TT-BTC ngay 20/4/2018).

2. Sau khi Céng ty V va Cong ty TNHH P1 c6 van ban d nghi xem xét giai
quyét d& hang xuéng khoi tau bién COS ORCHID. T ¢6 cong van s6 2044/ TCHQ-
DTCBL ngay 04/5/2021 va Cuc H tinh ¢6 cong vin s6 1352/HQQN-GSQL ngay
06/5/2021 vé viéc giai quyét dé nghi d& hang, giai phong tau.

Ngay trong ngay 06/5/2021, Chi cuc dd moi dai dién ciia Céng ty V dén
lam viéc dé thong nhat phirong 4n d& hang, giai phdng tau (cé Bién ban kém theo).
Tai bién ban lam viéc gitra Chi cuc Hai quan ctra khau cang C2 va ong Bui Manh
N2 dai dién Céng ty V ngay 06/5/2021 ghi nhin: “Ong Biii Manh N2 - dai dién
Céng tv V dé xuat phirong én dé hang, lru giir hang nhie sau”

Céng tv V xin dwoc dé toan bé 16 hang (khoang 50.000 tan hang theo to
khai sé6 303885543201/B11 ngay 02/4/2021 dang ky tai Chi cuc Hai quan cira
khdu cang C2) xuéng sa lan dé giai phéng phirong tién mréc ngoai (tau COS
ORCHID). Céng ty dang tién hanh lién hé dé thué sa lan (dir kién khodang trén 20
sa lan).

Viéc dé hang sir dung can cau ciia tau (COS ORCHID ¢6 04 can cdu ldp
dat trén tau).

Thoi gian do hang: Co ong ty V sé c6 ging dé hang trong thoi gian nhanh

nhat, tuy nhién thoi diém bdt dau dé hang phai doi y kién ciia co' quan hai quan
va tity thuge vao cdc diéu kién thoi tiét, an toan hang hai.”

Sau do, ngay 11/5/2021 Cong ty V co6 van ban s6 1105/2021/CV-VH trinh
bay mét s6 viréng mac trong viéc thire hién phrong 4n d& hang:

“+ Do khéng biét chinh xdc diroc thoi gian cdc sa lan dé hang sé phai neo
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dau tai khu neo ddu theo chi dinh cua co quan Hai quan nén Cong ty chira tim
dirge doi tac van tai dong v ky hop dong thué sa lan. Vi vay, Cong ty chira thé co
dirgc danh sach sa lan dir kien boc hang xong.

+ Trong thoi gian sa lan heu trir hang trén bién gap thoi tiét khong thudn
loi sé anh mrong den an toan cho hang hoa va con nguwoi.”

Trén co so noi1 dung lam viéc ngay 06/5/2021 va van ban cua Cong ty V
ngay 11/5/2021. Ngay 12/5/2021 Chi cuc d c6 cong vin s6 619/HQCP-NV bao
cdo Cuc Hai quan tinh, ngay 13/5/2021, Cuc Hai quan tinh da c6 cong van 56
1456/HQQN-GSQL bao cdo T vé viéc giai quyét dé nghi d& hang, giai phong tau.

Tuy nhién, dén ngay 08/6/2021, Céng ty V lai co van ban sé 0806/2021/CV-
VH dé nghi khong st dung phwrong an nhw da théng nhét trude ddy va dé xuat
phwong 4n d& hang, giai phong tau khéac. Chi cuc di c6 cac coéng vin s
800/HQCP-NV ngay 10/6/2021; 811/HQCP-NV ngay 11/6/2021 bao cao Cuc Hai
quan tinh. Ngay 12/6/2021, Cuc H tinh da c6 cong vin s6 1857/ HQQN-GSQL
bao cdo Tdng cuc Hai quan vé phirong 4n d@, hru giit hang héa ciia Cong ty V.

Ngay sau khi nhan dwge chi dao thong nhat, thue hién phirong 4n d& hang,
giai phong tau cua T tai cong vian s6 2976/ TCHQ-GSQL ngay 17/6/2021 va Cuc
H tinh tai céng vin s6 1950/TCHQ-GSQL ngay 18/6/2021. Tit ngay 19/6/2021
dén 22/6/2021 di thuc hién giam sat viéc dd hang khoi tau COS ORCHID. Tau
COS ORCHID sau khi d& hang xong d¢3 lam thu tuc xuat canh cho tau ngay trong
ngay 22/6/2021.

Tir cac dan chiéu tién trinh thye hién thu tuc hai quan néu trén cho thay:
Chi cuc Hai quan cira khau cang C2 da rat khan trwong, kip thoi trong qua trinh
lam viéc va hé trg Cong ty trong viéc d& hang dé giai phong phuf(mg tien cling
nhu bao céo kip thdi cap cé thim quyen dé thong nhat phwrong 4n d& hang khoi
tau COS ORCHID; lam thu tuc xuat canh phwong tién ngay sau khi hang d& xong.
Nhie vay, nguyén nhan dan dén viéc xudt canh ciia tau COS ORCHID bi chdam tré
la do Cong tv V khong chu dong phirong an do hang khoi tau COS ORCHID tir
khi biét dieoc 16 hang c¢6 dau hiéu vi pham phdp ludt (ngay 15/4/2021) va thay doéi
phirong an dé hang trong qua trinh thirc hién.

Viéc 1lay mau dugce thuc hién theo quy dinh tai Piéu 31 Théng tr sé
38/2015/TT-BTC ngay 25/3/2015 cta B6 T11 (dwoc sira doi, bo sung tai khoan 20
Diéu 1 Théng tir s6 39/2018/TT-BTC ngay 20/4/2018). Theo do, k¥ thuat lay mau
dwoc thie hién theo quy dinh tai khoan 4 Diéu 10 Thong twr s6 14/2015/TT-BTC
ngay 31/01/2015 cua Bé T11 va Phu luc I Quyét dinh s6 2999/QP-TCHQ ngay
06/7/2017 cta T. Toan bé qua trinh 14y mau ciing nhw 1ap Bién ban 14y mau ngay
09/4/2021 va 12/4/2022 déu c6 sy tham gia, chirng Kkién toan bo qua trinh cua dai
dién Céng ty, thong nhat ndi dung va ky xac nhan.

Vé nguyén nhan co6 si sai khac vé& két qua cia Chi cuc Kiém dinh hai quan 5
gitta 2 lan lay mau 13 do lan thir nhat mau hang dwoc 1ay dai dién tir 04/27 sa lan
theo ty 1& kiém hoa 15% 16 hang, lan thit 2 mau hang dwoc lay trén toan bo 035
ham hang cia tau COS ORCHID nén mang tinh dai dién hon so v&i lan 1.

28



Do vy, khong co co s, tai liéu ciing nhw cin cit chitng minh viéc 1ay mau
ddi v6i 16 hang thiéu khach quan va chinh Xac, sai quy trinh theo Quyét dinh s6
2999/Qb-TCHQ ngay 06/9/2017 cua T vé viéc ban hanh Quy ché kiém dinh,
phan tich hang hoa xuét nhap khau. Yéu ciu khéi kién nay cua Coéng ty V la
khoéng dung va khong co co so.

Vé v kién ciia Cong ty V cho rang Quyét dinh sé 542/QP-XPVP cua Cuc
Hai quan tinh Q xac dinh 02 hanh vi vi pham cua Cong ty V: “Xuat khau hang
héa khong dap img diéu kién, tiéu Chzmn quy chudn ky thudt” va “Chira chap,
mua ban, van chuyén kang héa xuat khau khéng cé chiimg tir hop phap trong dia
ban hoat dong hai quan”, quy dinh tai diém & Khoan 1 Diéu 18 va diém a khoan
2, khoan 6 Piéu 13 Nglu dinh sé 128/2020/NP-CP ngay 19/10/2020 ciia Chinh
phu quy dinh xw phat vi pham hanh chinh trong linh virc hai quan 1a khéng dung;:
(2) Thu tuc lap bién ban vi pham hanh chinh, tam gir hang hoa sai quy dinh:

1. V& viéc xac dinh hanh vi vi pham cua Cong ty V:

- Hanh vi “Xuat khau hang hoa khong dap img diéu kién, tiéu chudan, quy
chuan ky thudt

Cian cir cong van so 84/KD5-NV ngay 17/6/2021 cua Chi cuc Kiém dinh
Hai quan 5 thi 16 hang xuat khau cua Cong ty V co ban chat [a dolomit, ham lwong
MgO 18.61%.

Can ctr quy dinh tai diém h khoan 1 Diéu 64 va khoan 1, khoan 2 Diéu 82
Luat khoang san thi 16 hang xuat khau ctia Céng ty V khong phai khoang san lam
vat lidu xay dung théng thuwong va phai dwoc khai thac tir cac mé c6 Giay phep
khai thac khodng san ctia Bo T12. Tuy nhién, theo két qua diéu tra do Cuc Diéu tra
chéng buén lau thire hién thi 16 hang ctia Céng ty V khéng dwge khai thac tir cac
mo cé Gidy phép khai thac khoang san ctia B6 T12. Nhu vay, Céng ty V di c6
hanh vi xuat khau hang héa khong dap trng didu kién (khong dwoc khai thac tir
mo c6 Gidy phép khai thac khoang san ctia Bé T12) quy dinh tai diém & khoan 1
Diéu 18 Nghi dinh s6 128/2020/ND-CP ngay 19/10/2020 cuia Chinh phi.

- Hanh vi “Chira chap, mua ban, van chuyén hang hoa xuat khau khong co
chiing tir hop phap trong dia ban hoat dong hai quan

Trong qué trinh mua ban, van chuyén hang hoéa trong dia ban hoat dong hai
quan cung nhu toan bo qua trinh lam viéc vdi co quan hai quan, Cong ty V khong
cung cap dugc chirng tir chirng minh nguon goc hop phap theo quy dinh cua phap
luat vé khoang san d6i vé6i 16 hang xuat khau (Giay phép khai thac khoang san
ctia BO T12 theo Pidu 82 Luat khodng san).

Cian ¢t quy dinh tai khoan 2 Piéu 3 Théng tir s6 05/2018/TT-BXD ngay
29/6/2018 cua B X: “Khoang san lam vat liéu m] dieng xuat khau cé nguén goc
hop phdp theo quy dinh phdp ludt vé khodng san”

Nhu vay, Cong ty V da hanh vi chita chap, mua ban, van chuyén hang hoa
xuat khau khéng cé ching tir hop phap trong dia ban hoat dong hai quan quy dinh
tai khoan 6, khoan 7 Piéu 13 Nghi dinh sé 128/2020/NP-CP ngay 19/10/2020
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cua Chinh phu.

2. V& quy trinh, thu tuc lip bién ban vi pham hanh chinh, tam gift hang
hoa:

- Can ctt phap 1y: Thim quyén lap bién ban vi pham hanh chinh quy dinh
tai Diéu 42, Diéu 58 Luat X1t Iy vi pham hanh chinh.

- Vé thu tuc lap bién ban vi pham hanh chinh: Thuc hién chi dao cua T tai
Thong bao s6 1338/TB-TCHQ ngay 18/4/2022 va cong van s6 1325/HQQN-CBL
ngay 20/4/2022 cua Cuc Hai quan tinh Q Ve viée Xt Iy cac vu viéc vi pham Xuat
khau khoang san, Chi cuc Hai quan ctra khau cang C2 d tiép nhan hé so, tai lidu
do Cuc Diéu tra chéng buon lau ban giao, can cu hé so vu viéc dé thue hién lap
bién ban vi pham hanh chinh déi véi Céng ty V.

- Chi cuc Hai quan cira khau cang C2 khong ban hanh, thye hién thu tuc tam
gitt do1 voi 1o hang ke tr ngay 12/4/2021 dén ngay 19/6/2022. Toan bd 16 hang
déu do Cdéng ty V luru gitr va bao quan.

Ngiroi co qfnéﬁ loi, nghia vu lién quan — T co quan diém: Céac ndi dung
trong don khot kién cua Cong ty V da dugce Cuc H va cac don vi nghiép vu thudc
T giai trinh cu thé bang van ban cho Toa an. Céng ty V d3 c6 hanh vi vi pham hanh
chinh bi co quan Hai quan phat hién va xut ly dung trinh tw, thu tuc theo quy dinh
cua phap luat.

Pai dién theo ity quyén ciia Ngiroi ¢ quyén loi, nghia vu lién quan — Cong
ty TNHH T9 la ba Pham Phwong C ¢6 quan diém: Ngay 28/3/2021, Céng ty TNHH
T9 va Céng ty V da thong nhat ky két hop ddng s6 01/VH-TDSSC/HPDV véi
thoa thuin 1a Cong ty T9 hoan thanh cac thu tuc hai quan cho céc 16 hang xuat
khéau ctia Cong ty V tai cang C, Quang Ninh.

Ngay 02/4/2021 nhan vién Cong ty V co gui cho Cong ty T9 cac hS so duoi
dang file PDF dé chuan bi m& t& khai qua phan mém g dung zalo gém cac tai
liéu: Sale Constract s6 0803/KS-VH/2021 ngay 08/3/2021 va Profoma Invoice s6
KS-210308 ngay 08/3/2021. Cac tai liéu ndi trén 1a co so dé Cong ty T9 nhap
may, truyén dit lidu t& khai hai quan lén hé thong hai quan va gan cac tép dinh
kém theo quy dinh 1&n hé théng bing phwong thirc két ndi méy tinh cé nhan véi
may tinh c4 nhan cia Coéng ty V dé thuc hién viéc truyén t& khai hai quan sé
303885543201/B11 ngay 02/4/2021 véi chit ky s6 ciia Cong ty V.

Ngay 09/4/2021, ba C cung anh CI1, anh T7 (can bd Hai quan chi cuc cua
khau cang C2) va 02 can bé Chi cuc Kiém dinh 5 di ca n6 ra ving neo H dé thue
hién viéc lr?iy mau kiém héa. Viéc l:fiy mau dwoc thue hién boi can bd hai quan
cung voi sie hé tro cia can bd Chi cuc kiém dinh 5 va dudi su chirng kién cua dai
dién Cdng ty V dugc dam bao dung quy dinh, khach quan.

Ngay 12/4/2021, Hai d6i Kiém soat trén bién khu vuc Mién B — Cuc Diéu
tra chong budn lau — T d& nghi kiém tra thurc té hang hoa, lay mau hang. Ba C da

phéi hop ciing co quan hai quan dé thye hién viéc lay mau. Cung di c6 dai dién
Chi cuc Hai quan ctra khau cang C2, Hai d6i Kiém soét trén bién khu virc mién B —
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Cuc Piéu tra chong budn lau. Vigc lay mau dwge thure hién bai Hai d6i Kiém soat
trén bién khu virc mién B cling véi st phoi hop ctia Chi cuc kiém dinh 5 dwdi su
chirng kién ciia Cong ty V va Chi cuc Hai quan ctra khau cang C2.

Tinh dén nay (04/01/2023) Cong ty T9 da nhan dwoc s6 tlen thanh toan phi
dich vy tr Cong ty V ngay khi tau dén s6 tién 1a 35.000.000d, so tién con lai Cong
ty V van chura thanh toan cho Céng ty T9 1a 20.000.000d.

Tai Ban én hanh chinh so tham sé 14/2023/HC-ST ngay 16 thang 02 nim
2023, Toa an nhan dan tinh Quang Ninh da quyet dinh:

Can cit diém a khoan 2 Piéu 193 Luat T6 tung hanh chinh; Nghi quyét s6
326/2016/UBTVQH14 ngay 30/12/2016 cua UBTV Quadc héi. X Bac toan bo
yeu cau khoit kién cua Cong ty TNHH V (XNK) vé cac noi dung:

- Huy Quyet dinh s6 542/QD-XPHC ngay 20/6/2022 ciia Cuc truong Cuc
Hai quan tinh Q vé viéc xut phat vi pham hanh chinh doi vl Cong ty TNHH V
(XNK).

- Bugc Cuc Hai quan tinh Q boi thlro’ng thiét hai lién quan dén nhitng sai
pham tai Quyet dinh so 542/QB-XPHC ngay 20/6/2022 cua Cuc trirong Cuc Hai
quan tinh Q vé viéc xur phat vi pham hanh chinh, tong sé tién 1a 88.500.000.0004
(T8 muroi tam ti nam tram triéu dong)

Ngoai ra, Toa 4n cap so thim con quyét dinh vé an phi va théng bao quyén
khang cao cho cac dwong sy theo quy dinh phap luat.

Sau khi xét xitr so' tham, ngay 28/02/2023, ngudi khai kién 1a Cong ty V ¢6
don khang cao toan bd ban an.

Tai phién toa phuc tham, ngwoi khoi kién gitt nguyén yéu cau khoi kién,
gitt nguyen ndi dung khang cao, de nghi Toa an cap phtic thAm stta ban 4n so
thdm theo chdp nhén toan bd yéu cau khoi kién cia ngudi khaoi kién. Ngudi bi
kién va ngudi c6 quyén loi, nghia vu lién quan c¢é mat tai phién toéa phic tham la
Téng cuc H, Cuc Hai quan tinh Q, Cuc biéu tra ch-:’ing budn lau, Cuc Giam sat
quan ly vé Hai quan, Cuc Thué xuat nhap khau, Cuc Kiém dinh, Chi cuc Hai quan
ctra khau C2 déu dé nghi Hoi ddng xét xir bac yéu cau khang cdo cta ngudi khoi
kién va giit nguyén quyét dinh ciia ban 4n so thim.

Dai dién Vlel} kiém sat nnhan_ dan cap cao tai Ha No6i sau khi tom tit noi
dung vu an, phat biéu quan diém vé viéc giai quyet vu an va xac dinh viéc Cuc
trrong Cuc Hai quan tinh Q ban hanh Quyét dinh xwr phat vi pham hanh chinh sé
542/Qb-XPHC ngay 20/6/2022 la dung tham quyen, trinh twr, thu tuc ban hanh va
co no1 dung phu hgp vdi quy dinh phap luat. Can c khoan 1 Piéu 241 Luat To
tung hanh chinh, dé nghi H61 dong xét xwr ap dung bac khang cao cua ngudi khai
kién va gitt nguyén quyét dinh cua ban an so tham.

NHAN PINH CUA TOA AN:
[1]. V& t6 tung:
[1.1]. Ngay 21/10/2022, Céng ty V khéi kién dé nghi huy Quyét dinh sb
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542/QP-XPHC ngay 20/6/2022 cia Cuc treong Cuc Hai quan tinh Q vé xtt phat
vi pham hanh chinh trong linh virc Hai quan la déi twong khat kién vu an hanh
chinh. Toa 4n nhéin dén tinh Quang Ninh thu Iy giai quyét vu 4n 1a dung tham
quyén, dam bao vé thoi hidu va didu kién khai kién theo quy dinh tai khoan 1,
khoan 2 Diéu 3; khoan 1 DPiéu 30; khoan 3 Piéu 32 va diém a khoan 2 DPiéu 116
Luat TH tung Hanh chinh 2015.

Toa 4n nhin dan tinh Quang Ninh ddng thoi xem xét téi Quyét dinh 56
001037/Qb-DC ngay 11/11/2022 cua Cuc trrong Cuc Hai quan tinh Q vé viéc
dinh chinh Quyét dinh s6 542/QP-XPHC la phu hop quy dinh tai Pidu 6 Luat T6
tung Hanh chinh 2015.

[1.2]. Tai phién toa phuc tham, ngudi co quyen loi, nghia vu lién quan la
Céng ty N3 vang mat nhung ¢é don xin xét Xt vang mit, C6 ong ty TNHH T9 Vang
mit nhung khong co khang cdo va dwgce tridu tip hop 1& 02 1an; xét thiy viéc vang
mit cua ho khéng anh hwéng dén viéc xét khang céo cua dwong s, can cit quy
dinh tai Piéu 225 Luét t6 tung hanh chinh 2015, Héi déng xét xir (HPXX) tiép
tuc tién hanh xét xir.

[2]. Xét khang cdo cua ngwoi khai kién, HDXX thay:

[2.1]. Xét tinh hop phép ciia Quyét dinh s6 542/QB-XPHC ngay 20/6/2022
cua Cuc trirong Cuc,Hai quan tinh Q vé viéc xu phat vi pham hanh chinh trong
linh virc Hai quan d61 voi Cong ty V:

[2.1.1]. V& thAm quyén, trinh ti, thi tuc ban hanh Quyét dinh xit phat vi
pham hanh chinh:

Ngay 02/4/2021, Coéng ty V dang kv to Kkhai Xuat khau sé
303885543201/B11. Tén hang khai bao: “Pad xdy dung co ﬁg?.'on goc fir da voi,
dang vién, kich thieée <Smm, thu diroc tir qua trinh ddp, nghién, sang, diing lam
vat lieu xay dung (CaCO3 <85%, 7% < Mg(C03<31.5%), dung sai 50 heong +/-
10%; M s6 hang héa: 2517490030; S6 hwong: 50.000 tan; Tri gi: 400.000USD
twrong dwong 9.204.000.000VND; Thué suat: 15%; S6 tién thué phai nop:
1.380.600.000VND. Viéc ndp chirng tr, tai liéu va ndp to khai hai quan dugce thuc
hién, tiép nhan trén hé thong xi 1y dit liéu dién tir ciia Co quan Hai quan.

Toan bd sé hang dwoc van chuyén bang 27 sa lan tir cang N (Ha Nam) dén
viing neo H (thudc C) tir ngay 28/3/2021 dén ngay 07/4/2021.

Ngay 09/4/2021, tau COS ORCHID dén cang C (theo chi dinh cta bén mua -
Céng ty K1). Tai ddy, toan bd sé hang duroc béc xép 1én tiu COS ORCHID tir 18h
ngay 09/4/2021 dén khoang 10h ngay 12/4/2021 thi hoan thanh viéc boc xép hang
lén tau.

Cung ngay 09/4/2021, can bd Chi cuc Hai quan ctra khau C2, can bo Chi cuc
Kiém dinh C2 (thudc T) va dai dién Cong ty V ra noi tap két hang (H) lay mau
kiém dinh chat lwong dé xac dinh tén hang va ma s6 Hai quan.

Ngay 10/4/2021, Chi cuc Hai quan C2 ban hanh Thdéng bao _sé 64/TB-KD5
ve viéc thong bao ket qua phan tich kem theo ma so hang hoa khang dinh “Mdu

32



yéu cau phan tich la da ¢é thanh phan canxi cacbonat (CaCO3) 70,39% va magie
Cacbonar (MgCO3) 25,68% tinh theo khéi hirong, kich thiege tir <=5mm, c6 nguon
géc tir dd véi”. Hang hoa xuat khau nay c¢6 ma so6 phu hop véi khai bao va thue
hién nghia vu thué cia doanh nghiép. T& khai xuat khau hang theo t& khai s6
303885543201/B11 tai Chi cuc Hai quan cira khau cang C2 d3 hoan thanh, Chi cuc
Hai quan ctra khau cang C2 di cap pheép giai phong hang, chi con cho ching thw
giam dinh khéi hwong tai cang xép dé lam thu tuc xuét khau.

Ngay 12/4/2021, T nhan dwoc don t6 giac (deé tén L& Van M1 - khong c6 dia
chi lién hé) va don t6 gidc (dé tén Vii Thi O va Nguyén Thi N1 - ciing khong c6 dia
chi lién hé); N6i dung cac don t6 gidc Cong ty V cé hanh vi vi pham trong linh
virc xuat khau hang héa 1a d4 xay dung theo t& khai s6 303885543201/B11 tai
Chi cuc Hai quan ctra khau C2, néu rd ma s6 thué, so t& khai hai quan, chung loai
hang theo khai bao, tén tau cho hang ORCHID ...

Pén 16h30 ngay 12/4/2021, dai dién Hai d6i Kiém soat trén bién khu vire
mién B thude Cuc Diéu tra Chéng buén lau - T dén lam viéc véi Chi cuc Hai quan
ctra khau cang C2 theo Gidy gidi thiéu sé 02/GGT-HP1 ngay 12/4/2021 véi noi
dung: “Thu thdp hé so, tai liéu lién quan dén to khai sé 303885543201 ciia Céong
ty V-mao tai Chi cuc HOQCK cang C2 ngay 07/4/307£ Thu thap thong tin, tai liéu
vé két qua giam dinh va phirong phdp ldy mau’

Tai Bién ban 1ay mau ngay 12/4/2021, thanh phan gom: Pai dién Cuc diéu
fra Chéng budn lau — TCHQ; Pai dién Chi cuc Kiém dinh 5; Pai dién Chi cuc Hai
quan ctra khau cang C2 va dai dién Cong ty V. Qua phén tich mau hang hoa lay
ngay 12/4/2021, két qua nhw sau: “Theo phiéu két qua thir nghiém sé 1210/VLXD-
TTKP ngay 13/4/2021 ciia V2 — Bé X, két qua phan tich nhie sau: Chi tiéu CaCO3:
58,98% va MgCos: 40,20% (thir nghiém theo TCVN 9191: 2012) "

Ngay 13/4/2021, Dai dién Cong ty V dwoc Hai doi kiém soét trén bién khu
virc Mién B — Cuc Piéu tra chong buon lau yéu cau dén lam viéc dé cung cap
thong tin va ho so chitng minh ngudn gboc 16 hang.

Ngay 27/4/2021 T ban hanh vin ban s6 1974/TCHQ-DTCBL yéu cau Cuc
H chi dao Chi cuc Hai quan ctra khau cang C2 tam ditng dwa hang hoa qua khu
Virc giam sat.

Két qua phan tich cho thiy mau hang dwoc thu thip ngay 12/4/2021 thé
hién 1a hén hop bot va vién (kich thude nhé hon <5mm). ¢6 thanh phan khoang
vat dolomit-C,M(CO3); (76-78)%, canxit-CaCOj3 (14-16)%, thanh phan CaCO;
59.51% (ham lwgng CaO 33,33%) va MgCOs5 39,09% (ham lwgng MgO 18,61%)
tinh theo khoéi lwgng, chwa nung hodc thiéu két (ma sb6 2518.10.00) khac nhau vé
ban chat, ma s6 phan loai va ham lwong MgCOs, khéng dung nhw t& khai cua
Cong ty V.

Ngay 29/4/2021, Chi cuc Kiém dinh hai quan 5 c6 van ban s 18/KP-TH
x4c dinh hang hoéa ctia Céng ty V 1a P4 Dolomit. Tuy nhién tai thoi diém nay van
chira du cdn cit dé xac dinh day du, chinh xé4c cac vi pham ciia Cong ty V. Do dé
Cuc Piéu tra chong budn lau — T van phai tiép tuc tién hanh diéu tra x4c minh dé
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lam rd hanh vi vi pham. Sau khi co6 du cin cit xac dinh hanh vi vi pham cua Céng
ty V khong cau thanh t6i Buon lau theo quy dinh cua B0 luat hinh su, nén T da
yéu cau Cuc Piéu tra chéng buén lau chuyén hd so vé cho Chi cuc Hai quan cira
khau cang C2 - Cuc Hai quan tinh Q xit I theo quy dinh.

Cuc Piéu tra Chéng budn lau - T d3 tién hanh cac hoat dong diéu tra, xac
minh cfing nhir thu thap théng tin lién quan dén 16 hang. Cuc Piéu tra chdng buén
lau mac du xac dinh dwoc hanh vi vi pham cua Cong ty V nhung khong chirng
minh dwge Cong ty V ¢b ¥ khai bao sai t2n hang, chung loai hang héa xuat khau
nén chua du can it két luin cé dau hiéu “Budn ldu” theo quy dinh cua B0 luat
hinh su.

Tuy nhién, sau khi xac dinh dwgc hanh vi vi pham cua Cong ty V, 1& ra Cuc
Diéu tra chong buén lau phai lap bién ban ghi nhan su viéc ngay hodc yéu cau
Chi cuc Hai quan cua khau cang C2 lap bién ban ghi nhan su viéc d é lam can cit
xu ly vu viéc theo dung trinh ty, thu tuc. Néu phat hién co dau hiéu vi pham hinh
st thi Cuc Piéu tra chdng buén lau phai théng bao cho Céng ty V v& viéc chuyén hod
so dé diéu tra theo quy dinh tai Piéu 62 Luat Xit Iy vi pham hanh chinh. Tuy
nhien, Cuc Diéu tra chéng budn lau da khong thye hién cac bwde néu trén 1a chwa
dam bao trinh tw x1r ly vu viec.

Tai Thong béo so 1338/TB-TCHQ ngay 18/4/2022, T da chi dao Cuc Diéu
tra chéng budn lau giao lai hd so cho Cuc H dé thye hién xir 1y vi pham hanh
chinh theo diém d khoan 1 DPiéu 18 va khoan 6, khoan 7 DPiéu 13 Nghi dinh )
128/2020/ND-CP vé xir phat vi pham hanh chinh trong linh virc Hai quan.

Ngay 22/4/2022, Chi cuc Hai quan cua khéu cang C2 tiép nhan hé so vu
viec tir Cuc Piéu tra chong budn lau — T.

Ngay 15/6/2022, Chi cuc Hai quan C2 lap Bién ban vi pham hanh chinh doi
voi Cong ty V vé hanh vi “Xuat khau kang hoa khong dap 1ng diéu kién, tieu
chudn, quy chudn ky thudt” va “Chita chap, mua bdn, vdan chuvén hang héa xudt
khédu khéng cé chirg tir hop phap trong dia ban hoat dong cua Hai quan” theo
diém d khoan 1 Bleu 18 va diém a khoan 2, khoan 6 Piéu 13 Nghj dinh s6
128/2020/NP-CP vé xit phat vi pham hanh chinh trong linh virc Hai quan.

Ngay 17/6/2021, Chi cuc Kiém dinh Hai quan C2 ban hanh vin ban s6
84/KD5-NV vé két qua phan tich kem theo ma s6 hang hoa doi voi 16 hang thudc
to khai hai quan s6 303885543201/B11;

Ngay 17/6/2021, Chi cuc Kiém dinh Hai quan C2 ban hanh vin ban s6
85/KP5-NV vé viec thu hoi Thong bao ket qua phan tich kem theo ma so6 hang
hoa s6 hang héa sé 64/TB-KDS ngay 10/4/2021.

Sau khi lap bién ban vi pham hanh chinh, mac du toan bé 16 hang da duoc
Céng ty V van chuyén tip két va boc xép lén tau COS ORCHID tai Khu N thudce
dia ban quan ly, giam sat hai quan cua Chi cuc Hai quan cira khau C2. Tuy nhién,
do thay rang viéc xtt Iy vi pham cia Céng ty V vurot qua tham quyen nén Chi cuc
truong Chi cuc Hai quan cuira khiu cing C2 da chuyen toan bo hd so dén Cuc
trrong Cuc Hai quan tinh Q dé xit Iy theo tham quyén.
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Ngay 20/6/2022, Cuc treong Cuc H da ban hanh Quy{ét dinh s6 542/QP-
XPHC xur phat vi pham hanh chinh trong linh virc hai quan do6i voi Cong ty V.

Thay rang Quyét dinh s6 542/QD-XPHC xit phat vi pham hanh chinh d6i
vdi Cong ty V da duge ban hanh diing vé trinh tir, thi tuc va thim quyén theo quy
dinh tai Luat xur 1y vi pham hanh chinh ndm 2012 va Nghi dinh 56 128/2020/ND-
CP ngay 19/10/2020 cua Chinh phu.

[2.1.2]. V& néi dung cia quyét dinh xit phat vi pham hanh chinh:

- Céng ty V khai bdo hang hoéa xuat khau 1a P4 xay dung c6 ngudn gbc tir
da voi, co chitng tir mua ban ctia Cong ty N3 nhung thire t& hang hoa lai 1a dolomit,
ham lrong MgO 18,61%, khong phai la da voi xdy dung thong thirong. Két qua
phan tich khoang san thuec té 1a d4 dolomit c6 ham hrong MgO > 18%, khong dap
trng tiéu chuan, quy chuan cia ¢4 xay dung cé ngudn goc tir ¢4 voi.

Can cit két qua lam viéc v6i Cuc Piéu tra chong budn lau, Cong ty V cung
thtra nhan ket qua phén tich ngay 12/4/2021 1a chinh x4c va phu hop véi thue té
hang hoa Kep Ién tau COS ORCHID, nguyén nhén la do qua tin twong vao C6 ong
ty N3, thiéu kiém tra, gidm séat, chi quan trong céng tac diéu hanh, quan 1y nén
khong kiém tra lai chat lwong 16 hang trirde khi lam thu tuc XUuat khau thira nhan
da vi pham chinh sach mat hang, xin déng phat va tiép tuc dwroc xuat khﬁu 10 hang.

Nhu viy, trong qué trinh mua bén, van chuyén hang héa trong dia ban hoat
déng hai quan ciing nhw toan bd qué trinh 1am viée véi Chi cuc Hai quan ctra khau
C2, Cong ty V khong cung cap diroc ching tir chitng minh ngudn goc hop phap
cua 16 hang theo quy dinh cua phap luat vé khoang san d6i voi 16 hang xuat khau
la dolomit. Cong ty V chi xuat trinh dwgce hop déng mua ban da xdy dung thong
thweong voi Cong ty N3, trong khi do, Cong ty N3 la ciing chi dwoc cap phep khai
thac khodng san 1a d4 xdy dung théng thuong, khong cé gidy phép khai thac
khoang san 1a dolomit. Céng ty V dd c6 hanh vi mua ban, vin chuyén hang héa
xuat khau khong cé chirng tir hop phép trong dia ban hoat déng hai quan quy dinh
diém a khoan 2 Diéu 13 Nghi dinh s6 128/2020/ND-CP ngay 19/10/2020 cua
Chinh phu. Nhueng do gia tri hang hoa vi pham lén hon 100.000.000d (Mot tram
triéu doéng) nén hanh vi vi pham ctia Céng ty V thuéc trirdng hop quy dinh tai
khoan 6 Diéu 13 Nghi dinh s6 128/2020/ND-CP ngay 19/10/2020 cua Chinh ph.

Do d6 Quyét dinh sé 542/QP-XPHC ngay 20/6/2022 ctia Cuc trwdng Cuc
H xur phat vi pham hanh chinh trong linh vire hai quan d6i voi Co ong ty V: Phat
tién 40.000.000d (Bon muoi triéu doéng) déi véi hanh vi “Xuar khau hang hoa
khong ddp 1mg diéu kién, tiéu chum? quy chuédn ky thugt” theo quy dinh tai diém d
khoan 1 Piéu 18 Nghi dinh s6 128/2020/ND-CP ngay 19/10/2020 14 c6 can cit.

- Vé néi dung xir phat bé sung: Tich thu tang vdt vi pham hanh chinh la
toan bo so da dolomit thuoc to khai so 303885543”2045/311 ngay 02/4/2021 hién
dang liru giir, bao quan tai kho bai cua Cong tv Co phan C3:

Can cir khoan 4 Diéu 42 Luat xit Iy vi pham hanh chinh nam 2012; khoan 4

Piéu 29 Nghi dinh so 128/2020/NDB-CP 11gay 19/10/2020 cua Chinh phu Luat
sira d6i, b sung mot sé Piéu ctia Luat xit Iy vi pham hanh chinh s6 67/2020/QH14
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dwgc Qudc hoi thong qua ngay 13/11/2020 (co hiéu luc thi hanh tir ngay
01/01/2022) va Nghi dinh s6 102/2021/ND-CP ngay 16/11/2021 Stra dbi, bd sung
mot sb diéu cua Nghi dinh s6 128/2020/ND-CP thi Cuc trirong Cuc Hai quan tinh
Q c6 thim quyén tich thu tang vat ma khéng quy dinh gidi han vé gia tri hang hoa
bi tich thu. Cuc trirong Cuc Hai quan tinh Q xur phat bo sung vi pham hanh chinh déi
vdi Cong ty V dudi hinh thire tich thu tang vat vi pham hanh chinh 1a toan bé s6
d4 dolomit thudc t& khai s 303885543201/B11 ngay 02/4/2021 1a phu hop quy
dinh phap luat. Tuy nhién Quyét dinh sé 542/QP-XPHC khéng vién dan khoan 7
Piéu 13 Nghi dinh s6 128/2020/NP-CP ngay 19/10/2020 la thiéu sot.

[2.2]. Xét yéu cau khéi kién cua Cong ty V vé viée budc Cuc Hai quan tinh
Q boi thwdng thiét hai lién quan dén nhitng sai pham tai Quyét dinh sé 542/QP-
XPHC ngay 20/6/2022 cua Cuc treéng Cuc Hai quan tinh Q vé viéc xit phat vi
pham hanh chinh véi téng sé tién 1a 88.500.000.000d, bao gbm khoan tién thiét
hai lién quan dén viéc gift tau COS ORCHID:; chi phi thué kho bii tam gitt hang
héa, chi phi béc xép van chuyén tir tau tdy vé kho bai cang C; chi phi béc xép, van
chuyén tir sa lan, van chuyén vé cang va chi phi lwu kho va thiét hai gia tri hang
hoéa do bi thu gitr.

Trong suét qua trinh mua ban, van chuyén, khai bao hai quan déi voi lo
hang, Cong ty V khong thue hién lay mau, khéng coé két qua phan tich mau cia co
quan cé tham quyén dé xac dinh thanh phan khoang san, ham Iwgng hoéa hoc dm
vdi loai khoang san thudc 16 hang xuat khiu, ma chi trén co sé hd so nguén goc,
mua ban hang hoa va tham khao bang phén tich ham lwgng do Céng ty N3 tir phan
tich dé khai bao, lam thu tuc hai quan.

Nhu vy Céng ty V cé 16i trong viéc khai bdo, lam tha tuc xuat khau 16
hang, khéng dam bao tinh hop phap cta 16 hang dan dén hang héa da boc xép 1én
tau nhung khéng dwoc xuat khau phai xudng hang va chuyén toan bo 16 hang vé
giam sat hai quan tai kho cang C, sau do bi xir phat vi pham hanh chinh va b1 tich
thu toan bd 16 hang. Nhw phan tich ¢ trén, viéc Cuc tredng Cuc Hai quan tinh Q
ban hanh Quyét dinh sé 542/QD-XPHC ngay 20/6/2022 14 hoan toan c¢é can ctr,
ding quy dinh cua phap luat nén Cuc trrong Cuc Hai quan tinh Q khong phai boi
thirong cac thiét hai nhw yéu cau khoi kién cia Céng ty V. Cdng ty V yéu cau boi
thweong thiét hai lién quan nhir d3 néu trén 1a khéng cé can cit dé chap nhan.

[3]. Tai phién téa phuc tham, dai dién hop phap ctia Cong ty V khéng xuat
trinh dwoc tai lidu, chitng ¢t chitng minh cho yéu cau khang cdo ciia minh 13 ¢
cin cit nén HPXX khong chap nhin khang cdo ctia Cong ty V nhwr dé nghi cua dai
dién Vién kiém sat va gitt nguyén quyét dinh tai Ban 4n hanh chinh so tham cua
Toa an nhan dan tinh Quang Ninh.

[4]. V& 4n phi: Do khang cdo khéng dwgc chap nhan nén Céng ty V phai
chiu an phi hanh chinh phuc tham theo quy dinh cua phap luat.

Vi cac € tren,
QUYET PINH:
Can cit khoan 1 Piéu 241 Luat t6 tung hanh chinh ndm 2015; Nghi quyét
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s6 326/2016/UBTVQHI14 cua Uy ban thwong vu Qudc hdi vé an phi, 1& phi Toa
an.

1. Bac khang cdo cua Cong ty TNHH V (XNK); Gitr nguyén quyét dinh cua
Ban 4n hanh chinh so tham so6 14/2023/HC-ST ngay 16/02/2023 cua Toa an nhan
dan tinh Quang Ninh.

2. Cong ty TNHH V (XNK) phai chiu 300.000 déng an phi hanh chinh
phuc tham dugc dm trir v&i s6 tién 300.000 dong tam ting 4n phi phiic thim da
ndp theo Bién lai s6 0016163 ngay 14/3/2023 tai Cuc Thi hanh an dan sy tinh
Quang Ninh. Xac nhan Cong ty TNHH V (XNK) da thi hanh xong an phi hanh
chinh phiic tham.

3. Ban 4n phtic tham c6 hiéu hrc phap luit k& tir ngay tuyén an.

Noi nhdn: TM. HOI PONG XET XU PHUC THAM
_ VKSNDCC tgi Ha Néi; THAM PHAN - CHU TQA PHIEN TOA
- TAND tinh Quang Ninh;

- VKSND tinh Quang Ninh;

- Cuc THADS tinh Quang Ninh,
- Cdc dwong sie (theo dc),

- Lieu hé so vu an.

(da ky)

Pham Van Tuyén



