TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HA NOI Pic 1ap - Tw do - hanh phic

Ban an s6: 03/2024/LD-PT
Ngay: 06-3-2024
VIV: tranh chdp don phwong
cham dirt hop dong lao dong,
doi tién lwong
NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HA NOI

- Thanh phan Hpi dong xét xiv phiic thdm géom cd:
Tham phén - Chii toa phién toa: Ba Phwong Thdo

Cdc Tham phan: Ba Mai Van Anh
Ba Ton Thi Xudn Thiy

- Thu ky phién toa: Ba Chir Thi Bich Lé— Tham tra vién chinh T0a an
nhan dan thanh phé Ha Noi

- Dgi dién Vién Kiém sdt nhin din thanh pho Ha Néi: BA Hoang Thi
Hoéng Chiém- Kiém sat vién tham gia phién toa.

Trong cac ngay 29 thang 02 nam 2024 va 06 thang 3 nam 2024 tai Tru
s Toa 4n nhan dan thanh phé Ha Noi xét xtr phuc tham cong khai vy an thu ly
s6: 02/2024/TLPT-LP ngay 02 thang 01 nim 2024 vé viéc: “Tranh chap don
phuong chdm dut hop ddng lao dong, doi tién luong”.

Do ban 4n dan sy so tham 07/2023/LDST ngay 20 thang 9 nam 2023
cua Toa an nhan dan quan C bi khang céo.

Theo Quyét dinh dua vu an ra xét xir phtc tham sd: 05/2024/QPST-LD
ngay 22 thang 01 nam 2024 gitra cac duong su:

1.1. Nguyén don: f)ng Pao T, sinh nam 19**; Dia chi: S ** M,
phuong M quan H thanh phé H. C6 mit tai phién toa.

Nguoi dai dién theo uy quyén: Ong DS A, ba Tran H, 6ng DS H - Cong
ty luat trach nhiém hiru han GL ting ** toa nha C ** LH quan H, Ha Noi. S6



dién thoai: 094****** Ong D6 A c6 mit tai phién toa, Véng mat khi tuyén an;

ba Tran H va 6ng b6 H vang mat.

1.2. Bi_don: Cong ty c6 phin B; Dia chi chi nhanh: Tang X toa X khu
d6 thi méi H phuong H quan C, thanh ph Ha Noi.

Nguoi dai dién theo phap luat: Ong Nguyén P - Tong giam déc.

Nguoi dai dién theo uy quyén: Ong Tran A - Nhan vién cong ty. Vang

mat tai phién toa.

NOI DUNG VU AN

Theo 4n so tham, ndi dung vu an nhu sau:

1. Theo don khéi kién va 1oi trinh bay ciia nguyén don, ndi dung vu
an nhu sau:

Ngay 16/6/2019, dng Pao T va Cong ty c6 phan B (viét tat 1a B) ky két
Hop dong lao dong s6 30506/2019/HPLD-E. Theo d6, 6ng T dugc tuyén lam
viéc & vi tri nhan vién Phép 1y v6i mire lwong co ban 1a 30.000.000 déng/thang.
Thoi han ciia Hop dong lao dong 1a khong xac dinh thoi han, bat dau tir ngay
16/6/2019. Thoi gian thir viéc tir ngay 16/4/2019 dén 15/6/2019.

Sau khi ky két Hop dong Lao dong va cho dén khi bi B chdm dut Hop
déng Lao dong, Ong T van lam viéc tai Chi nhanh Ha Noi ctia B tai Toa nha C,
s6 * duong V, quan C, Ha Noi. Trong sudt thoi gian lam viéc, ong T lubn hoan
thanh tét cong viéc dugc giao va chua timg bi ky luat lao dong.

Tuy nhién, tir thang 04/2020 dén thang 06/2020, B tu y cat giam tién
lwong thang thuc nhan; va tir thang 03/2020 dén thang 06/2020, ty ¥ cat giam
tién luong thang dong bao hiém xa hoi (BHXH), bao hiém y té (BHYT), bao
hiém that nghi¢p (BHTN), bao hiém tai nan lao dong, bénh nghé nghiép cua Ong
T xudng con 12.000.000 dong/thang. Viéc giam luwong nay 6ng T hoan toan
khéng ddng v va cac bén ciing khong ky két bat ky van ban stra d6i Hop dong
Lao dong nao.

Ngay 27/5/2020, dng T bat ngo nhan dugc Thong bao vé viéc cham duat
hop dong lao dong dé ngay 27/5/2020. Theo van ban nay, B quyét dinh cham
dut hop dong lao dong véi 6ng ké tir ngdy 27/6/2020 vi 1y do thay ddi co cau
theo khoan 1 Diéu 44 Bo luat Lao dong nam 2012. Ong T biét rd khdng co viéc
thay d6i co ciu, nén da yéu cau B cung cip cho 6ng cac van ban c6 lién quan
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dén viéc thay d6i co cau caa B va phuong an st dung lao dong (dugc nhic dén
tai Thong bao chdm dut, nhung B khéng cung cdp. Ong T cho ring 1y do thay
d6i co ciu cua B 1a khong c6 that va B da vién ra Iy do nay dé cham dut Hop
ddng lao dong trai luat dbi véi 6ng. B don phuwong chim dut Hop dong lao dong
trai luat nén phai chiu cac trach nhiém theo quy dinh phap luat.

Ngoai ra, theo quy dinh tai khoan 2 Diéu 38 Bo luat Lao dong 2012,
Cong ty B phai bao cho ngudi lao dong biét trudc it nhat 45 ngay ddi véi hop
ddng lao dong khong xac dinh thoi han vé viée don phuong chidm dut hop dong
lao dong. Tuy nhién, tinh tir ngdy 6ng T nhan duoc Thong bao chim dut (ngay
27/5/2020) dén ngay cham dut Hop dong Lao dong (ngay 27/6/2020) chi c¢6 30
ngay. Do vay, khong chi vi pham vé 1y do chdm dat, B d vi pham ca quy dinh
vé thoi han béo trude.

Ong T khai kién dé nghi Toa an:

- Budc cong ty B phai thanh toan cho 6ng T toan bd sd tién tam tinh dén
20/9/2023 do don phuong chdm dit Hop dong lao dong trai phap luat, cu thé:

1. Tién luong trong nhiing ngay 6ng T khong duoc lam viéc, tinh tir
ngay 27/06/2020 dén 20/9/2023 1a: 962.289.141 dong;

2. Bo6i thuong hai (02) thang tién luong do don phuong chdm dut Hop
d6ng lao dong trai phap luat: 60.000.000 dong;

3. Boi thudng tién luong cho nhitng ngdy B vi pham thoi han bao trudc
1a 15 ngay: 15.000.000 dong;

4. Tién luong nhiing ngay nghi hang nim chua st dung 13 06 ngay:
8.571.428 dong;

5. Tién luong B chua trda cia thang 04/2020 dén thang 06/2020:
8.772.820 dong;

6. Tién 1di cham tra phat sinh tir tién luong chua tra cta thang 04/2020
dén thang 06/2020: 1.373.554 dong;

- Budc B dong bao hiém xa hoi, bao hiém y té, bao hiém that nghiép
trong nhitng ngay ong T khong duoc lam viéc.

- Budc B nhén lai 6ng T lam viéc theo Hop dong lao dong da ky. Trong
truong hop B khong nhan lai dng T 1am viée, B phai boi thuong thém cho dng T
02 thang tién luong: 60.000.000 dong.

- Budc B dong bd sung bao hiém xi hoi, bao hiém y té, bao hiém that

nghiép cho 6ng T theo diing Hop dong lao dong trong khoang thoi gian tir thang
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03/2020 dén thang 06/2020.

2. Bi don - trinh bay nhu sau:

Cong ty co phan B va 6ng Pao T xac nhan co ky két hop dong lao dong
s6 30506/2019/HDLD-E ngay 16/06/2019, loai hop dong khong xac dinh thdi
han, hiéu luc bat dau tir ngay 16/06/2019.

Qua trinh 1am viéc ctia 6ng T tai B: Thur viée tir ngay 16/04/2019 dén
ngay 15/06/2019, vi tri: Chuyén vién Phap ly (Legal Counsel) thuoc Phong Phap
ché va Kiém soat tuan thu cua Cong ty. Tir ngdy 16/06/2019 dén thang 09/2019,
ong T lam viéc theo Hop dong lao dong chinh thirc; vi tri: Chuyén vién Phép 1y
(Legal Counsel) thuoc Phong Phap ché va Kiém soat tuan thii ciia Cong ty. Tur
thang 09/2019 dén ngay 27/06/2020, 6ng T lam viéc theo Hop dong lao dong
chinh thire, vi tri: Chuyén vién Quan hé Péi ngoai (External Affairs Executive)
thudc phong Quan hé Dbi ngoai (External Affairs) ciia Cong ty. Ly do chuyén vi
tri cong viéc: Ong T 1a nguoi cha dong xin chuyén cong tac tir Phong Phap ché
va Kiém so4t tuan thi sang Phong Quan hé Pdi ngoai ctia Cong ty va di duoc
Cong ty tao diéu kién, hd tro chuyén cong tac theo diing nguyén vong cua dng
T.

Ngay 27/05/2020, B guri thong bao vé viéc chdm dut hop dong lao dong -
cho thoi viéc dbi voi 6ng T ké tir ngdy 27/06/2020 vi 1y do thay ddi co cau to
chirc, theo khoan 1 Diéu 44 B Luat lao dong 2012. Ong T nhan thong bio, sau
d6 xac nhan nodi dung “NLP da dwoc théng bdo va gidi thich day dii vao ngay
27/05/2020. Néu c6 thdac mdc, NLP sé phan héi lai sau ” va Ky, ghi rd ho tén
vao van ban thong béo.

Mic du thoi gian cham dut hop dong lao dong ké tir ngay 27/06/2020,
nhung ké tir ngay 28/05/2020, 6ng T di khong dén Cong ty dé 1am bat ky cong
viéc ndo, khong xin phép Cong ty dudi bat cir hinh thuc gi. Sau dé, vao ngay
01/06/2020, dng T da tién hanh ban giao nghi viéc theo bién ban ban giao nghi
viéc ong T 1ap ngay 01/06/2020 theo mau biéu ciia Cong ty, 6ng T da tra lai may
tinh (laptop) cho Cong ty; tra lai thé nhan vién va khoa tai (tai khoan ndi bo
dung dé Cong ty cap han muc tai chinh dé dung cac dich vu ung dung E cia
Cong ty dé di lai cong tac).

Ngay 12/06/2020, 6ng T nhan ban giao s6 Bao hiém xa hoi (gom 02 to
bia va 01 to roi) theo Bién ban ban giao dugc lap ngay 12/06/2020 gitta ong T
va dai dién B 1a 6ng Pham N - Nhan vién Phong Nhan sy cia Cong ty.
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Qua trinh cho thoi viéc, B da trao doi, gui thong bao bang vin ban cho
6ng T xac nhan va chi tra tién lwong cho 6ng T nhu sau:

- Tién luong cac thang 03, 04, 05 va thang 06/2020 cta dng T da duogc
Cong ty chi tra day du, truc tiép vao sb tai khoan 180874558 cua 6ng T md tai
VPBank, cu thé:

+ Ngay 30/03/2020: chi tra tién luong thang 3 sb tién 27.180.750 dong.

+ Ngay 29/04/2020: chi tra tién luong thang 4 s6 tién 22.231.990 dong.

+ Ngay 29/05/2020: chi tra tién luong thang 5 sb tién 22.533.190 dong.

+ Ngay 30/06/2020: chi tra tién luong thang 6 s tién 20.830.950 dong.

Mic du ké tir ngay 28/05/2020 6ng T di khong dén lam viéc cho Cong ty
nhung Cong ty van chi tra khoan nay cho 6ng T, mang tinh chat tu nguyén hd
trg cho nguoi lao dong dugc cho thoi viéc vi Iy do Nguoi str dung lao dong tai
co cdu t6 chirc. Qua trinh nhan tién lwong do B thanh toan nhu trén, ong T
khong co bat cir y kién, thac mac, khiéu nai dudi bat cit hinh thirc gi voi Cong
ty. Nay, dng T khoi kién Cong ty c6 phan B, cong ty khong dong y d6i voi tat ca
cac yéu cau khoi kién cua ong T.

* Tai bin dn din sw so tham 07/2023/LDST ngay 20 thang 9 ném
2023 ciia Toa dn nhén din quén C,thanh phé Ha Ngi da xiv:

1. Tuyén bd Cong ty co phan B don phuong cham dut hop dong lao
dong voi ong Nguyén T 1a trai phap luat.

2. Chap nhan mot phan yéu cau khoi kién cia ong Pao T. Budc cong ty
co phan B phai thanh toan cho 6ng Pao T cac khoan cu thé nhu sau: Tién luong
trong nhitng ngay 6ng T khong dugc lam viéc trong thang 07/2020 la
30.000.000 dong. Tra thém khoan tién it nhat bang 02 thang luong 13 60.000.000
d6ng; Tién luong cho 15 ngay khong bao trudce 1a 15.000.000 dong; Tién luong
chi tra con thiéu tir thang 04/2020 dén thang 06/2020 1a 8.772.820 dong; Tién lai
cham phat sinh trén tién lwong chi tra con thiéu tir thang 04/2020 dén thang
06/2020 tinh tir thoi diém tra luong dén ngay 20/9/2023 véi tong sb tién 1ai 1a
1.300.000 dong; Tién bao hiém x4 hoi trong nhitng ngay ong T khong duogc lam
viéc trong thang 07/2020 1a 5.100.000 dong; Tién bao hiém y té trong nhiing
ngay 0ng T khong dugc lam viéc trong thang 07/2020 1a 900.000 dong; Tién bao
hiém that nghiép trong nhiing ngay ong T khong dugc lam viéc trong thang
07/2020 1a 300.000 ddng; Tién dong bo sung bao hiém xa hoi, bao hiém that
nghiép, bao hiém y té tir thang 03/2020 dén thang 06/2020 1a 7.560.000 dong.
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Téng sb tién cong ty B phai tra cho 6ng T la 128.930.000 dong.

3. Ghi nhan cong ty B nhan 6ng T tro lai lam viéc.

4. Khong chip nhan nhiing yéu cau khoi kién khac cia cac bén duong
su.

Ngoai ra, ban 4n con tuyén vé nghia vu cham thi hanh an, quyén, nghia
vu thi hanh 4n, 4n phi va quyén khang céo theo quy dinh cta phép luét.

Khéng ddng v véi ban an so tham, ngay 04.10.2023 6ng Pao T khang
c40 ban an so tham, yéu cau Toa an cip phiic thim chip nhan cac ndi dung sau:

Ban 4an So tham khong chip nhan yéu cau khoi kién cua dng T vé viéc
budc Cong ty co phﬁn B thanh toan tién lvong, dong bao hiém x4 hoi, bao hiém
y té trong nhimg ngay 6ng T khong duoc 1am viée tir thang 08 nam 2020 dén
ngay 20 thang 09 nam 2023 (ngay xét xir so tham) 1a khong phl hop véi quy
dinh tai Piéu 21 va khoan 1 Piéu 42 Bo luat Lao dong 2012. Khong chap nhan
yéu cau khoi kién vé viéc budc Cong Ty thanh toan tién lwong cho nhiing ngay
nghi hang nam chua st dung, 1a khong phi hop véi quy dinh tai khoan 1 Piéu
144 Bo Luat lao dong 2012 va DBiéu 10.1 Muc II ctia Hop dong lao dong sb
30506/2019/HPLD-E ngay 16/6/2019. Xac dinh muc 14i suat 4p dung dbi voi
tién 14i cham tra phét sinh trén tién luong chua tra tir thang 04/2020 dén thang
06/2020 thap hon muc 14i suit tran huy dong tién gui co ky han 01 thang do
Ngan hang Nha nuéc Viét Nam cong bd tai thoi diém tra luong 13 khong phu
hop.

Tai cap phuc tham, cac duong sy khong xuat trinh tai liéu, ching cr
moi, gilt nguyén yéu cau khang céo.

Tai phién toa:

Nguyén don van gitt nguyén yéu cau khang cdo, dé nghi Hoi dong xét
Xt phtic thAm budc Cong ty c¢d phan B phai:

- Thanh toan tién lwong nhitng ngay khéng duoc lam viéc tir 27.6.2020
dén 20.9.2020 (38 thang 18 ngay): 962.289.141 dong.

- Boi thuong 02 thang tién lvong do don phuong chim dut hop dong
lao dong trai phap luat: 60.000.000 dong.

- Boi thuong tién lwong do vi pham thoi han bao trude cham dat hop
dong: 15.000.000 dong.

- Tién lvong nhiing ngay nghi hang ndm chua sir dung: 8.571.428 dong.

- Tién luong tra thiéu ctia thang 4,5,6 nam 2020: 8.772.820 dong.
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- Lai cham tra luong s6 tién con thiéu: 1.373.554 dong.

- Tra tién bao hiém x3 hoi, bao hiém y té, bao hiém thit nghiép trong
thoi gian khong duoc 1am viée (phan ngudi st dung lao dong phai déng cho
nguoi lao dong).

- Poéng bo sung bao hiém x4 hoi, bao hiém y té, bao hiém that nghiép
theo mirc lwong trong hop dong lao dong.

- Tu nguyén cham dut hop dong lao dong voi Cong ty cd phan B ké tur
ngay 20.9.2023.

Tai phién tda, Cong ty c6 phan B da dugc triéu tap hop 18 dén phién toa
lan thir hai nhung vang mat khong c6 |y do.

Pai dién Vién kiém sat nhan dan thanh phé Ha Noi phan tich noi dung
vu 4n va phat biéu quan diém:

V& t6 tung: Tham phan, Hoi dong xét xtr va Thu ky Toa an d3 tuan thu
dam bao dang trinh ty, thu tuc tir khi thu 1y dén tai phién toa; nguoi tham gia t6
tung dd duoc thyc hién ddy du va chap hanh dung quy dinh cua Bo luat T6 tung
dan su.

V& ndi dung vu an: D& nghi Hoi dong xét xtr ap dung khoan 2 Biéu 308
Bo luat t6 tung dan sy; Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016
quy dinh vé an phi va 1¢ phi Toa an ctia Uy ban thudng vu Qudc hoi.

- Chap nhan mot phan khang cdo cua ong T ddi vdi yéu cau thanh toén
tién lwong cho nhiing ngay nghi hang nim chua sir dung va ap dung muc 14i suét
4,75% do Ngan hang Nha nudc Viét Nam cong bd dé tinh 13i suat cham tra; dé
nghi trg cp thoi viéc cho 6ng T theo quy dinh do 6ng T khong quay lai lam
viéc; stra can cu phap ludt ciia ban 4n lao dong so thim sb 07/2023/LD— ST
ngay 20/9/2023 ctia Tda an nhan dan quan C, thanh phd Ha Nai.

- An phi lao dong phuc tham: Ong Pao T khong phai chiu 4n phi theo quy
dinh cua phap luat.

NHAN PINH CUA TOA AN:

Can cur vao tai li¢u, chung cir da dugc xem xét tai phién toa, két qua
tranh tung tai phién toa, phan tich, ddnh gia nhan dinh vé khang cdo, khang
nghi, cac tinh tiét cua vu an, viée gidi quyét, xét xur cua Toa an cép so tham,
nhing can cir phap luat, Hoi dong xét xtr xét thay;

[1] V& t6 tung:



Ngay 20.9.2023, Toa an nhan dan quan C tuyén ban an, ngay
04.10.2023 6ng Bao T khang cao. Khang cao ctia 6ng Pao T 1a phu hop véi
quy dinh vé nguoi khang cdo, ndi dung khang céo va thoi han khang céo theo
quy dinh tai Diéu 271, 272 va 273 BO luat td tung dan su.

Cong ty c6 phan B khong khang cdo ban 4n so tham. Tai phién toa phic
tham, Cong ty cd phan B di dugc triéu tdp dén phién toa lan tht hai nhung
Véng mat khong co6 1y do. Can ctir khoan 3 Diéu 296 cua BO luat to tung dan su,
Tda 4n tién hanh xét xir vang mat Cong ty c¢6 phan B.

Vé quan hé phap luat: Nguyén don khoi kién yéu cau thanh toan tién
luong ciia thang 4,5 va 6/2020 con thiéu va Toa an cap so tham di thu 1y, xem
xét, chap nhan yéu cau nay nhung phan quan hé phép luét tranh chip khong ghi
doi tién luong 14 so sut khi xac dinh quan hé phap luat phét sinh tranh chép.
Can sira 4n so tham vé quan hé phap luat, xac dinh quan hé phap luat la: Tranh
chap don phuong chdm dut hop dong lao dong va doi tién luong.

Vé ap dung phép luat: Toa an cip so tham ap dung cac quy dinh tai Bo
luat Lao dong nam 2019 (c6 hi€u luc phéap ludt tir ngay 01/01/2021) va Nghi
dinh sb 145/2020 ngay 14/12/2020 (c6 hiéu luc phap luat tir ngay 01/02/2021)
dé giai quyét tranh chap don phuong cham dit hop dong lao dong theo Thong
bao cham dit Hop dong lao dong ngay 27/5/2020 1a khong dung.

Can ctr phap luat dé giai quyét tranh chap trong vu an nay 1a Bo luat Lao
dong nam 2012 va Nghi dinh s6 05/2015/ND-CP ngay 12/01/2015.

[2] V& noi dung:

Ong Pao T khang cdo ban an so tham, khong ddng v vé cac nodi dung
sau: Xac dinh thoi gian ong Pao T khong duoc 1am viée 1a thoi gian ké tir khi
bi don phuong chim dit hop dong lao dong trai phap luat dén khi Cong ty cb
phan B nhan 6ng Pao T trd lai lam viéc theo hop dong lao dong da ky; tinh lai
phan trim bao hiém x3 hoi, bao hiém y té, bao hiém that nghiép ma ngudi st
dung lao dong phai chiu; tinh lai muc 1i suat cham tra luong 1a 4,75%; budc
Cong ty cb phan B thanh toan tién nghi hang nim chua sir dung 13 8.571.428
dong.

Hoi dong xét xir xét thay:

2.1. Vé quan hé lao dpng:

Ong Pao T bat dau thir viée tai Cong ty c6 phan B tir ngay 16.4.2021
theo thu moi thir viéc. Ngay 16.6.2019, 6ng Pao T va Cong ty c¢6 phan B ky két
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hop ddng lao dong s6 30506/2019/HDLD-E. Theo hop dong lao dong, cac bén
thoa thuan nhu sau:

Loai hop dong: Hop ddng thtr viéc 60 ngay ké tir ngdy 16/4/2019 dén
15/6/2019; hop ddng lao dong khong xac dinh thoi han tir ngdy 16/6/2019.

Luong va cac khoan tro cip: Luong co ban thir viéc va luong co ban
chinh thtre: 30.000.000 ddng. cac khoan hd trg lwong khac: Khéng ap dung.

Pong gop: Cong ty s& khiu trir cac khoan twong tmg tir lwong co ban
hang thang ctia ngudi lao dong, bao gdm bao hiém xa hoi, bao hiém y té, bao
hiém thit nghiép va doan phi cong doan theo quy dinh cta phap luat dia
phuong, ty 1¢ dong gop:

+ Bao hiém xa hoi bat budc: Cong ty va nguoi lao dong dong gop lan
luot 1a 17,5% va 8%.

+ Bao hiém y té bat budc: Cong ty va ngudi lao dong dong gop lan luot
1a 3% va 1.5%.

+ Bao hiém that nghiép bat budc: Cong ty va nguoi lao dong dong gop
1an luot 12 1% va 1%.

+ Kinh phi cong doan: Cong ty va nguoi lao dong dong gop lan luot 1a
2% va 1%.

Ngoai ra, hop dong con ¢ cac thoa thuan khac vé thoi gian, dia diém,
nhiém vy, diéu chuyén cong viéc va cac nodi dung lién quan khac. Ngoai hop
ddng lao dong ndy, cac bén khong ky hop dong lao dong hodc phu luc hop
dong lao dong nao khéc.

Can xéc dinh dén thoi diém xay ra tranh chap, hop dong lao dong giira
hai bén d ky 1a loai hop dong lao dong khong xac dinh thoi han.

Qua trinh thuc hién hop dong, tir thang 3/2020 dén thang 6/2020, Cong
ty cO phan B tu ¥ dong bao hiém xi hoi, bao hiém y té, bao hiém that nghiép
cho ong Pao T & muc 12.000.000 dong/1 thang. Tir thang 4/2020 dén thang
6/2020, Cong ty khong tra di lwong theo hop ddng lao dong cho dng Pao T.
Ngay 27/5/2020, Cong ty cb phan B ra Thong bao vé viéc chim dut hop dong
lao dong d6i voi 6ng Pao T ké tir ngdy 27/6/2020 voi Iy do: Nguoi sir dung lao
dong cho ngudi lao dong thoi viée do thay doi co ciu theo khoan 1 Diéu 44 Bo
luat lao dong nam 2012.

Qua trinh giai quyét vu 4n tai cap so tham, Cong ty ¢ phan B cho rang,

ong Pao T da chi dong xin chuyén tir Phong phap ché sang Phong ddi ngoai va
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dugc Cong ty dong y. Tuy nhién, cic bén khong ky két lai Hop dong lao dong,
khong c6 thoa thuan vé viéc thay ddi bang vin ban. Tai thoi diém cho thoi viéce,
Cong ty khong chting minh duoc 1y do cham dat hop dong lao dong 1a ¢ cin
ctr. Do d6, ban 4n so tham x4c dinh Cong ty ¢ phan B don phuwong cham dut
hop dong lao dong v6i ong Pao T 1a trai phap luat 13 ¢6 can cir. Cac bén duong
su khong khang cao vé ndi dung nay.

2.2. Vé yéu cau thanh todn cdc ché dp do bi don phwong chim dirt
hop dong lao déng trdi phdp lugt, doi tién lwong.

Nhu nhan dinh & trén, Cong ty c¢6 phan B da don phwong cham dut hop
ddng lao dong khong phu hop véi quy dinh tai Diéu 44, Piéu 38 cta bo luat lao
dong nam 2012 nén phai c6 nghia vu thanh toan cac khoan tién cho ngudi lao
dong theo quy dinh tai Diéu 42 ctia B luét lao dong.

Vé muc luong lam cin ctr boi thuong: khoan 2 Piéu 21 Nghi dinh sb
05/2015/ND-CP quy dinh vé tién luong quy dinh: Tién luong tra cho ngudi lao
dong duoc can cir theo tién lwong ghi trong hop dong lao dong, niang suat lao
dong, khoi luong va chat luong cong viéc ma nguoi lao dong da thuc hién.

Trong vu 4n ndy, ngoai thoa thuan vé tién lwong 1a 30.000.000
dong/thang, tai tiéu muc 4.1, muyc 4, phan II- Diéu khoan chung cta hop dong,
cac bén thoa thuan nhu sau: Poi v6i nguoi lao dong lam viée theo hop dong
nay, Cong ty s€ tra cho ngudi lao dong mdt khoan tién nhu duge quy dinh tai
khoan 5 Piéu khoan cu thé (“luong”) duoc tinh theo ngay, néu nguoi lao dong
lam viéc khong d ngdy thi tién lwong dugc tinh theo ty 1& sd gid lam viée
trong ngay, va s€ duoc thanh toan vao tai khoan Ngan hang ctia ngudi lao dong
vao ngay 30 cua mdi thang. Néu ngay 30 1a ngay cudi tuan, tién luong s& duoc
tra vao ngay thtr sau trudc d6 (hoic tra theo ty 18 phan tram khi nguoi lao dong
chi 1am viéc mot phan trong mdt thang). Do d6, can xac dinh muc lwong lam
cin ctr bdi thudng 1a 30.000.000 dong/thang.

Céc khoan tién Cong ty ¢ phan B phai bdi thudong duoc xac dinh cu thé
nhu sau:

a. Tién luong trong nhitng ngay khong dugc lam viéc: Toa an cap so
tham xac dinh thoi gian 6ng Pao T khong duoc lam viée 1a thang 7.2020. Cin
clr vo van ban s6 2783/BHXH-TST ngay 07.9.2023 cua Bao hiém xa hai Viét
Nam, 6ng Dao T d3 dimg dong bao hiém xi hoi tai Cong ty c6 phan B tir thang
6/2020, tir thang 8/2020 dén thang 5/2023, 6ng Pao T dong bao hiém xa hoi tai
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Cong ty cd phan tip doan Thanh Céng, tir thang 7/2023 dén nay tai Cong ty
trach nhiém hiru han P (Viét Nam). Do d6 xac dinh tir thang 8/2020 dén nay
khong phai 1a thoi gian 6ng Dao T khong dugce lam viée.

Hoi dong xét xir xét thiy: Didu 42 Bo luat lao dong quy dinh:

«...Nghia vu ciia ngudi sir dung lao dong khi don phwong cham dit
hop dong lao ddng trai phap luat

1. Phai nhan nguoi lao dong trd lai 1am viéc theo hop dong lao dong da
giao két va phai tra tién luong, bao hiém x& hoi, bao hiém y té trong nhirng ngay
nguoi lao dong khdng duge 1am viée cong voi it nhat 02 thang tién lwong theo
hop ddng lao dong”.

Pay 1a quy pham phap luat c6 phan ché tai néu 1én nhiing bién phap tac
dong s& duoc ap dung khi nguoi st dung lao dong khong thuc hién ding diéu
kién vé viéc don phuong cham dat hop dong lao dong. Ché tai phap luat chinh
1a nhitng hau qua bat loi dbi voi chu thé vi pham phép luat. Pay 1a thai do cia
nha nudc dbi véi ho dam bao can thiét cho nhing quy dinh ctia nha nudc duoc
thuc hién va khong c6 ché tai loai trir trudng hop dic biét ndo. Thoi gian nguoi
lao dong khong duoc lam viéc dugce xac dinh la thoi gian vi bi chdm dut hop
ddng lao déng trai phap luat ma nguoi lao dong khong duge 1am viée véi chinh
nguoi str dung lao dong da ky hop dong lao dong. Do d6, mic du ong Pao T da
ky hop dong lao dong voi nguoi s dung lao dong khac thi ngudi sir dung lao
dong da don phuwong cham dut hop dong lao dong trai phap luat van phai tra
lwong cho ngudi lao dong cho dén khi nhan nguoi lao dong trd lai lam viée. Nhu
vay, thoti gian khong dugc lam viéc duogc tinh tir thang 7.2020 dén ngay xét xu
so tham 1a ngay 20/9/2023, tong 1a: 38 thang va 2/3 thang.

Theo hop dong lao dong, tién luwong cia 6ng Pao T 1a 30.000.000
ddng/thang, d3 bao gém bao hiém xa hoi 8%, bao hiém y té 1,5%, bao hiém
that nghiép1%, kinh phi cong doan 1%. Cac khoan tién nay, nguoi st dung lao
dong phai thuc hién cho nguoi lao dong trong thoi gian ngudi lao dong khong
dugc 1am viée theo quy dinh cta phép luét bao hiém x4 hoi, bao hiém y té, theo
d6 ban chat ciia quan hé bao hiém va nguyén tic thy huéng quyén loi ciia nguoi
lao dong thi can budc Cong ty cd phan B phai thuc hién. Do d6, khi tinh tién
lwong thyc nhan cia ong Pao T, can trir di s6 tién nay. Cu thé: 30.000.000
dong/thang — 10,5% tién luong ~ 3.150.000 dong (bao hiém xi hoi 8%, bao
hiém y té 1,5%, bao hiém that nghiép1%; kinh phi cong doan do ngudi lao
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dong khong duoc 1am viéc nén khong phai dong) = 26.850.000 dong. Tai phién
tda, ong Pao T x4c nhin ngoai thoa thuin dong cac khoan tién theo hop dong
lao dong, hang thang, nguoi lao dong con phai dong 1€ phi cong doan va cac
khoan tién khac nén luwong thuc nhan hang thang 1a 24.789.650 dong. Ong Pao
T tu nguyén dé nghi toa an lay murc luong thuc nhan hang thang 1a 24.789.650
ddng/ thang lam cin ct tinh tién luong ngudi str dung lao dong phai tra trong
thoi gian khong duoc lam viéc. Sy ty nguyén cua nguodi lao dong khong trai
phap luat nén cong nhan. Cu thé: (24.789.650 dong/thang x 38 thang) +
(24.789.650 dong/thang x 2/3 thang) = 958.533.133 dong.

b. Hai thang tién luong do chdm dut hop dong lao dong trai phap luat:
60.000.000 dong.

c. 15 ngay vi pham thoi gian bao trude: 15.000.000 dong.

d. Bbi véi tién luong thang 4,5,6 cua nam 2020, 6ng Pao T da duogc
nhan nhu sau:

Thang 4/2020: 22.231.990 dong;

Thang 5/2020: 22.533.190 dong;

Thang 6/2020: 20.830.950 dong.

So véi tién lwong ong Pao T dugc nhan thyc té hang thang, con thiéu:
8.772.820 ddng. Cap so thim budc Cong ty c¢d phan B thanh toan cho 6ng Dao
T sb tién nay 1a c6 cin ctr, dung phép luat.

Nguyén don khang céo vé viéc xac dinh mac 1ai suat ap dung d6i voi
tién 1i cham tra phat sinh trén tién luong chua tra tir thang 04/2020 dén thang
06/2020 thap hon muc I&i suat tran huy dong tién gui ¢ ky han 01 thang do
Ngan hang Nha nudc Viét Nam cong bd tai thoi diém tra luong 13 khong phu
hop.

Xét thiy, theo quy dinh tai Diéu 96 Bo luat Lao dong nam 2012 thi muc
1ai suat dé tinh 13i trén s6 luong thanh toan con it nhat bang 14i suat huy dong
tién gtri do Ngan hang Nha nudc Viét Nam cong bd tai thoi diém tra luong. Tuy
nhién, Toa an cap so thim ap dung mirc 13i suat huy dong tién giri tai ngan hang
noi nguoi lao dong mo tai khoan nhan luong cua nguodi lao dong (theo quy dinh
tai Didu 97 Bo ludt Lao dong nam 2019) dé tinh 1di cham tra phat sinh trén tién
lwong chua tra cho 6ng T 1a chua dung. Do d6, 6ng T khang céo vé viéc can ap
dung muc l4i suat ap dung d6i vai tién Idi cham tra phat sinh trén tién luong
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chua tra tir thang 04/2020 dén thang 06/2020 cho 6ng T 1a 4,75% ~ 1.373.554
ddng 1a c6 can ctir chap nhan.

d. Tién tro cap thoi viéc: Tai cap so tham, 6ng Pao T dé nghi Cong ty
cb phan B phai nhan trd lai 1am viée, Cong ty c6 phan B ciing dong ¥ nhan ong
Dao T trd lai lam vi¢c. Tai phién toa hdm nay, ong Pao T tu nguyén khong yéu
cau Cong ty c6 phan B nhan tré lai 1am viée, tu nguyén chdm dat hop dong lao
dong ké tir ngay 20/9/2023. Su ty nguyén cua 6ng Dao T khong trai phap luat
nén ghi nhan. Do d6, Cong ty c¢b phan B phai thanh toan cho 6ng Pao T tién tro
cap thoi viéc cho thoi gian lam viée thyc té tai Cong ty, mdi nam bang % thang
lwong. Thoi giam 1am viéc thuc té ciia 6ng Pao T 1a tir ngay 15/4/2019 dén
thang 6/2020 tuong duong 14 thang. Trog cép thoé1 viéc duoc nhan la:
15.000.000 dong.

e. Tién luong cho nhiing ngay nghi hiang nim chua st dung: Theo thoa
thuan cia cac bén tai Piéu 10.1 Muc Il cua Hop dong lao dong sb
30506/2019/HPLD-E ngay 16/6/2019 c6 quy dinh rang "thoi gian nghi phép c6
lirong hang ndm cia ngwoi lao déng sé tly theo quyér dinh cua giam sat vién va
cac yéu cau cong viéc kinh doanh cia Cong ty". Bi don trinh bay dng T d3 nghi
hét s6 ngay nghi phép, 6ng T xac dinh chua nghi ngay phép ndo. Ho so vu viéc
chua co bat ky quyét dinh ndo cua giam sat vién lién quan dén viéc déng y cho
6ng T nghi phép, nghi hang nam trong nam 2020; éng T chua gt bat ky email,
hay tin nhan nao dang ky xin nghi phép. Do vay, ¢ cin ctr dé xac dinh riang éng
T chua nghi phép trong nam 2020. Toa an so tham khdng chap nhan yéu cau
khoi kién caa 6ng T vé viéc budc cong ty B thanh toén tién lwong cho nhiing
ngay nghi hang nim chua sir dung la chua dang quy dinh tai khoan 1 Piéu 114
Bo luat Lao dong nam 2012 (ngudi lao dong do thdi viéc, bi mat viéc lam hoac
vi cac 1y do khac ma chua nghi hang nam hodc chua nghi hét sé ngay nghi hang
nam thi duoc thanh todn bang tién nhitng ngay chua nghi). Do dé, can chap nhan
yéu cau khang céo nay cua nguyén don, buoc Cong ty cd phan B thanh toan sb
tién 6 ngay phép chua nghi la: 8.571.428 dong.

Tong so tién Cong ty c6 phan E Grup phai thanh toan cho 6ng Pao T
dén ngay xét xtr so tham 1a: a.+b.+c.+d.+d.+e. = 1.067.250.935 dong.

Cong ty cd phan B con phai dong bao hiém x& hoi, bao hiém y té, bao
hiém that nghiép cho 6ng Pao T trong nhitng ngdy khong dugc 1am viée, bao

hiém xa hdi, bdo hiém y té con thi€u cua céc thang ty y stra d6i muc luong
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dong bao hiém xa hoi, bao hiém y té, bao hiém that nghiép theo murc luong
trong hop dong lao dong di ky 1a 30.000.000 dong/thang ké tir thang 3/2020
dén 20/9/2023.

Céc van dé khac khong c6 khang cdo, khang nghi nén Hoi dong xét xir
khong xem xet.

[3] V& &n phi:

Do yéu cau khang cao ctia 6ng Pao T dugc chap nhan mot phan nén
khéng phai chiu an phi phuc tham.

Vé an phi lao dong so tham: Cong ty cd phan B phai chiu an phi lao
dong so tham co gia ngach trén sb tién phai thanh toan. S6 tién phai thanh toan
13 1.067.250.935 ddng co an phi 1a: 44.017.528 ddng.

Vi cac 1€ trén;

QUYET PINH:

Can cir vao khoan 2 Diéu 308, Diéu 309 ctia B luét to tung dan su.

Stra mot phan ban an lao dong so tham s6 07/2023/LDST ngay 20 thang
9 nam 2023 cua Toa an nhan dan quan C, xu:

Ap dung Diéu 22, 38, 41, 42, 44, 48, 114 Bb luat lao dong 2012; Nghi
dinh s0 05/2015/ND-CP

1. Chap nhan mét phan yéu cau khang céo cta 6ng Pao T.

2. Chép nhan yéu cau cua 6ng Pao T vé viéc bi Cong ty cd phan B don
phuong chdm dut hop ddng lao dong trai phap luat. Hay Thong béo vé viée
cham dut hop dong lao dong dbi véi nhan vién ngdy 27.5.2020 ctia Cong ty co
phan B ddi v6i 6ng Pao T.

3. Ghi nhén su ty nguyén cua 6ng Pao T khong yéu cau Cong ty co
phan B nhan tré lai 1am viéc ké tir ngay 20.9.2023.

4. Budc Cong ty cd phan B thanh toan tra ong Pao T cac khoan tién
Sau.

4.1. Tién luong trong nhing ngay khong duoc lam viéc: tir ngay
01.7.2020 dén ngay xét xur so tham 20.9.2023 (38 thang va 2/3 thang) la:
958.533.133 dong (chin trim nim muoi tdm triéu nam traim ba muoi ba nghin
mot trim ba muoi ba dong).

4.2. Hai thang tién luong theo hop dong lao dong do don phuong cham
dut hop dong lao dong trai phap luat: 60.000.000 ddng (sau muoi triéu dong).
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4.3. Tién vi pham thoi gian bao trude: 15.000.000 dong (mudi lam triéu
dong).

4.4. Tién trg cap thoi viéc: 15.000.000 dong (mudi 1am triéu dong).

4.5. Tién luong con thiéu cua thang 4, 5 va 6 ciia ndm 2020: 8.772.820
d6ng (tam triéu bay trim bay muoi hai nghin tdm trim hai muoi dong) va lai
cham tra luong trén sd luong cham tra: 1.373.554 dong (mot triéu ba trim bay
muoi ba nghin nim trim ndm muoi tu nghin dong).

4.6. Tién 6 ngdy nghi hang nim chwa nghi cua nam 2020: 8.571.428
d6ng (tam triéu nam trim bay muoi mébt nghin bén tram hai muoi tim dong).

Tong s6 tién Cong ty c¢d phan B phai thanh toan cho ong Pao T la:
1.067.250.935 d6ng (mdt ty khong trim sau muoi bay triéu hai trim nim muoi
nghin chin trim ba muoi lam dong).

5. Budc Cong ty cb phan B phai dong bao hiém x& hoi, bao hiém y té,
bao hiém that nghiép cho dng Pao T trong nhitng ngdy khong dugc lam viéc,
bao hiém x3 hoi, bao hiém y té, bao hiém that nghiép con thiéu cua cac thang tu
¥ stra d6i murc luong dong bao hiém x4 hoi, bao hiém y té, bao hiém that nghiép
theo muc luong trong hop ddng lao dong da ky (murc luong theo hop dong lao
dong d3 ky 13 30.000.000 dong/thang) ké tir thang 3/2020 dén 20/9/2023.

6. V& an phi: 6ng Pao T khong phai chiu 4n phi phiic tham.

Vé 4an phi lao dong so tham: Cong ty c6 phan B phai chiu an phi lao
dong so tham co gia ngach trén s tién phai thanh toan la: 44.017.528 dong
(bdn muoi bon triéu khong trim muoi bay nghin nim tram hai muoi tim dong).

7. Ké tir ngay ban an, quyét dinh c6 hiéu lyc phap luat (d6i véi cac
truong hop co quan thi hanh 4n c6 quyén chu dong ra quyét dinh thi hanh an)
hodc ké tir ngay c6 don yéu cau thi hanh an ctia nguoi duoc thi hanh an (d6i véi
cac khoan tién phai tra cho nguoi dugc thi hanh an) cho dén khi thi hanh xong,
tat ca cac khoan tién, hang thang bén phai thi hanh an con phai chiu khoan tién
141 ctia s tién con phai thi hanh theo murc 13i suat quy dinh tai khoan 2 Piéu 468
B0 luat dan sy nam 2015.

8. Trudng hop ban an, quyét dinh duge thi hanh theo quy dinh tai Diéu 2
Luat thi hanh an dan sy thi nguoi dugc thi hanh 4n dan sy, nguoi phai thi hanh
an dan sy co quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh 4n, tu nguyén

thi hanh an hoac bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9
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Luat thi hanh an dan sy; thoi hi€u thi hanh an dugc thuc hién theo quy dinh tai
Diéu 30 Luat thi hanh 4n dan su.
9. An xur cong khai, phuc tham, c6 hiéu luc phap lut ngay sau khi tuyén

an.
Noi nhin: TM. HOI PONG XET XU PHUC THAM
_VKSND thanh phé Ha Noi: THAM PHAN - CHU TQA PHIEN TOA

- Cac duong su;
- Co quan thi hanh an
- Luu ho so vu an.

Phuwong Thao
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Huwong din siv dung mdu sé 75:

(1) va (5) Ghi tén Toa an xét xu phuc tham. Néu 1a Toa 4n nhan dan cap tinh, thi
can ghi rd Toa an nhén déan tinh (thanh phd) nao (vi du: Toa an nhan dan tinh
Phti Tho); néu 12 Toa an nhan dan cép cao, thi can ghi 16 Toa 4n nhan dan cap
cao tai thanh phé nao (vi du: Toa an nhan dan cip cao tai Da Ning).

(2) O thir nht ghi so ban an, 6 thtr hai ghi nam ra ban an (vi du: Neu 1a ban an giai
quyét tranh chap vé kinh doanh thwong mai niam 2017 c6 sé 10 thi ghi: S6
10/2017/KDTM-PT).

(3) Ghi ngay, thang, nim tuyén an khong phan biét vy an duogc xét xir phic thim
va két thuc trong mdt ngay hay dugc xét xur phiic tham trong nhiéu ngay.

(4) Ghi quan h¢ tranh chap ma Toa an gidi quyet Can xac dinh tranh chap ma
Toa an thu 1y giai quyct duoc quy dinh tai Diéu, khoan nao ciia Bo luat té tung
dan sy, dé ghi vao phan trich yéu cua ban an (vi du: Tranh chap ma Toa an thu
Iy giai quyét 1a tranh chap vé quc tich Viét Nam gitra ca nhan voi ca nhan dugc
quy dinh tai khoan 1 Diéu 26 cua Bo luat to tung dan su thi ghi: “tranh chap vé
qudc tich Viét Nam gitta ¢4 nhan voi ca nhan”).

(6) Can cht y 1a khong ghi chtrc vu ciia Thadm phén.

(7) Ghi ho tén cuia Thu ky phién toa va ghi 15 1a Thu ky Toa an hodc Tham tra vién
ctua Toa an nao nhu hudéng dan tai diém (1).

(8) Néu c6 Vién Kiém sat nhan dan tham gia phién toa thi ghi nhu hudng dén tai
diém (1) song d6i cac chit "Toa an nhan dan" thanh "Vién kiém sat nhan dan".

(9) Truong hop vu an dugc xét xir va két thuc trong mét ngay thi bo hai chit
“Trong cac” (vi du: Ngay 15 thang 7 nam 2017). Truong hop vu &n dugc xét xu
trong hai ngay thi ghi “Trong cac ngay” (vi du: Trong cac ngay 02, 03 thang 3
nam 2017); néu tir ba ngdy tré 1én ma lién nhau thi ghi: “Tur ngay dén ngay” (vi
du: Tir ngay 06 dén ngay 10 thang 3 ndm 2017); néu tir ba ngdy tro 1én ma khong
lién nhau thi ghi trong cac ngay (vi du: Trong cac ngay 07, 08 va ngay 15 thang
3 nam 2017); néu khac thang ma lién nhau thi ghi tir ngay... thang... dén ngay...
thang... (vi du: Tir ngay 31 thang 05 dén ngay 02 thang 6 nim 2017); néu khéng
lién nhau thi ghi cac ngdy cta ting thang (Vi du: Trong cac ngdy 30, 31 thang 3
va cac ngay 04, 05 thang 4 nam 2017).

(10) Néu xét xir kin thi thay cum tir “cong khai” bang tir “kin”.

(11) Nguyén don 14 c4 nhan thi ghi ho tén, dia chi cu tra (néu 1a ngudi chua
thanh nién thi sau ho té€n ghi ngay, thang, nam sinh va ho t€n nguoi dai dién hop
phap cua nguoi chua thanh nién). Truong hop nguyén don la co quan, t6 churc
thi ghi tén co quan, to chirc va dia chi clia co quan, t6 chuc do.

(12) Chi ghi khi c6 nguoi dai dién hop phap ciia nguyén don va ghi ho tén, dia
chi cu trd; ghi rd 1a nguoi dai dién theo phap luét hay la nguoi dai dién theo uy
quyén ctia nguyén don; néu 1a ngudi dai dién theo phap luat thi can ghi chu
trong ngodc don quan hé giira ngudi d6 véi nguyén don; néu 1a ngudi dai dién
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theo iy quyén thi can ghi chu trong ngodc don: "dugc uy quyén theo vin ban uy
quyén ngay... thdng... nam...". Truong hop nguoi dai di¢n theo phéap luat cua co
quan, t6 chuc, thi ghi ho tén, chiric vu ctia nguoi do.

(13) Chi ghi khi ¢6 nguoi bao vé quyén va loi ich hop phap ctia nguyén don. Ghi
ho tén, dia chi cu tra (néu 1a Luat su thi ghi la Luat su cua Van phong luat su
nao va thugc Doan luét su nao); néu c6 nhiéu nguyén don thi ghi cu thé bao vé
quyén va loi ich hop phap cho nguyén don nao.

(14) va (17) Ghi twong ty nhu hudng dén tai diém (11).
(15) va (18) Ghi twong ty nhu hudng dén tai diém (12).
(16) va (19) Ghi twong ty nhu hudng dan tai diém (13).

(20) Ghi ho tén, dia chi cu trii (néu 12 ngudi chua thanh nién thi sau ho tén ghi
ngay, thang, ndm sinh va ho tén nguoi dai dién hgp phép cia nguoi chua thanh
nién).

(21) Ghi ho tén, chirc danh, dia chi noi lam viéc (néu khong c6 noi 1am viéc
thi ghi dia chi cu tra).

(22) Ghi ho tén, dia chi noi lam viéc (néu khong c6 noi 1am viéc thi ghi dia chi cu
tra).

(23) Ghi ho tén va tu cach tham gia t6 tung ctia nguoi khang céo.

(24) Ghi ngudi c6 tham quyén khang nghi (vi du: Vién truong Vién kiém sat
nhan dan tinh Ha Nam).

(25) Trong phan nay ghi tom tat ndi dung vu an, quyét dinh cta Toa an cip so
tham; ndi dung khang cdo, khang nghi.

(26) Trong phan ndy, Toa an cin ¢l vao tai liéu, chimg cit dd duge xem xet
tai phién toa, két qua tranh tung tai phién toa dé phan tich, danh gia nhén dinh vé
khang cao, khang nghi, cac tinh tiét cia vu an, viéc giai quyét, xét xir ctia Toa an
cap so tham nhiig can cit phap luat, an 18 (néu c6) ma Toa an vién dan, ap
dung; néu vu an thudc trudng hop quy dinh tai khoan 2 Diéu 4 cua Bo luat t6
tung dan sy thi tuy tung truong hop ma Toa an phan tich, 1ap luan vé viée ap
dung tap quan, twong tu phap luat, nguyén tic co ban ctia phap luat dan su, an 18
hodc 1& cong bang dé chap nhan hodc khéng chip nhan khéng céo, khang nghi
va giai quyét cac van dé khac co lién quan.

Trong phan nay, cac doan van dugc danh s thir tu trong dau [ ].

(27) Tuy tung truong hop ma ghi rd cac can cir phap luat dé ra quyét dinh.

(28) Ghi cac quyét dinh cua Hoi ddng xét xir phuc tham vé ting véan dé phai giai
quyet trong vu an, vé ap dung bién phap khan cap tam thoi, 4n phi so tham, phuc
tham, chi phi té tung (néu c6). Truong hop xét xur lai vy an ma ban &n, quyét
dinh d3 bi hiy mot phan hoic toan bo theo quyét dinh gidam déc tham, tai tham
thi Toa an phai giai quyét van dé tai san, nghia vu da duoc thi hanh (néu cd)
theo ban an, quyét dinh c6 hiéu luc phap luat nhung bi hiy va ghi rd trong ban
an. Ghi rd ban an phdc tham c6 hiéu lyc phap luat ké tir ngay tuyén an.
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(29) Phan cudi cuing caa ban an, d6i véi ban an duoc thdng qua tai phong nghi &n
thi phai c6 day du chix ky, ghi rd ho tén cia céac thanh vién Hoi dong xét xur va
dong dau (ban an nay phai luu vao ho so vu an); d6i véi ban an dé giri cho cac
duong sy, co quan, t6 chic, ¢ nhan khoi kién va Vién kiém sat thi ghi nhu sau:

Noi nhén: TM. HQI PONG XET XU PHUC
-Ghi theo quy dinh tai Piéu ~ THAM_ i
315 cua Bo luat t6 tung dan THAM PHAN - CHU TQA PHIEN
su; TOA

- Luu hd so vu an. (Ky tén, ghi ré ho tén, déng dau)
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